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IN   THE 


Supreme  Court  of  Canada 

AND  THE 

Judicial  Committee  of  the  Privy  Council. 


A4ulnwn  V.  Manitoba  Free  Press 
Co.,  \'l.  ?;«;  aniriiied.  XX.  S. 
C.  K.,  4J. 

Aitnriicv-dciural  v.  Fonseca,  V. 
i-.^';  reversed.  XVII,  S.C.R.  Oij. 

iJarrett  v.  City  of  Winnipeg.  VII, 
_'7,^;  reversed.  XIX.  S.  C.  R.. 
.?74;   resUirid    (iH(jj)    A.   C.  445. 

Beniardine  \.  Xnrth  Dufferiii,  VI. 
»S;    reversed.   XIX,    S.C.R.,   581. 

Canadian  Paeitic  Railway  Co.  v. 
Cornwallis.  VII.  I ;  affirmed, 
XIX.  S.  C.  R..  702. 

C'-llins  V.  Ross.  Lisgar  Election 
Case,  VII.  5Sr;  i)artly  aftirnied, 
and  partlv  reversed,  XX,  S.  C. 
R..    I. 

Day  V.  Rutledge.  XII,  290;  affirmed, 
XXIX,  S.  C.  R.,  441;  sul).  nom.. 
Lawler  v.  Day. 

Oederick  v.  Ashdown,  IV,  139;  re- 
versed. XV.  S.  C.  R.,  227. 

Farmer  v.  Livingstone.  T.  W.,  233; 
reversed,  V,  S.  C.  R.,  221. 

Federal  Bank  of  Canada  v.  Cana- 
dian Bank  of  Commerce.  II, 
257     affirmed,   XIII,   S.C.R.   384. 

Gray  v  Manitoba  &  North-Western 
Ry.  Co.,  XI,  42;  affirmed  (1897) 
A.  C„  254. 


I.ogan  V,  City  of  Winnipeg,  \'ni.3; 
reversed    (1892)    A.  C,  445- 

.Martin  v.  Manii(ji)a  Free  Press  Co., 
VIII.  51;  affirmed.  XXI.  S.C.R.. 
518. 

Martin  v.  Xortliern  Pacific  Express 
Gi..  X.  5u5 ;  riversed,  XX\'I, 
S.C.R..    i'35- 

Mordcn  v.  Soiitii  DutTeriii.  \'I.  515: 
reversed.  XIX.  S.C.R..  204:  snh. 
nom..  Lynch  v.  Canada  N.-W. 
Land  Co. 

McMillan  v.  Rycrs.  IV.  76;  reversed, 
XV,  S.  C.   R..   194. 

Ryan  v.  Wlielan,  VI.  565;  affirmed. 
XX.    S.  C.  R..   65. 

Ste()hens  v.  McArtluir,  VI,  496;  re- 
versed,  XIX,   S.C.R.,   44C). 

Turner  v.  Francis,  X.  340;  affirmed. 
XXV.    S.C.R.,    110. 

Walsh  v.  North-Wesl  Electric  Co., 
XI.  62();  reversed  and  original 
judgment  of  T.iylor,  C.  J.,  re- 
stored,   XXIX,   S.C.R.,  33. 

Winnipeg  Street  Railway  Co.  v. 
Winnipeg  Electric  Street  Rail- 
wav  Co.,  IX,  219;  affirmed 
(1894).    A.C.,   615. 

Winnipeg  v.  Canadian  Pacific  Rail- 
way Co..  XII.  521  ;  appeal 
pending  in  the  Supreme  Court 
of  Canada. 
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OF 


THE  REPORTED  CASES 

IN   VOLCMKS 

Temp.  Wood  and  I -XII  of  The  Manitoba  Law  Reports. 


ABUSE   or  PROCESS. 

Sec  Elections.  Ill   (e). 


ACCORD    AND    SATISFACTION. 

By     Subsequent     Contract.  ]    — 

Plaimitts  sold  gouds  to  dctcndant,  to 
be  shipped  upon  a  particular  day. 
They  were  not  shipped  until  after- 
wards. The  defendant  then  wrote 
to  tiie  plaintiffs  refusing  to  accept 
the  goods  unless  upnn  extended 
terms  of  credit,  to  whicli  the  plain- 
tiffs assenied.  and  the  defendant  then 
accejjted    the   goods. 

//(•/(/.  that  the  defendant  had  waiv- 
ed any  right  to  damages  under  the 
first  contract,  the  second  being  a  sat- 
isf.action  of  tlie  breach  and  there  be- 
ing tlierefore  no  defence  the  jury 
notice  should  be  struck  out.  Coris- 
tinc  V.  Mrncics,  II.  84. 

Pleading.]— The  defendant  pur- 
chased from  the  plaintiff  a  binder, 
giving  notes  in  payment,  .\fter  the 
first  niite  became  due  the  defeiulam 
wrote  to  the  plaintitT  saying  he  was 
not  able  to  pay  for  tile  machine,  and 
offering  to  pay  for  its  use.  He 
again  wrote  to  the  plaintifT,  instruct- 
ing him  to  sell  the  machine  to  the 
best  possible  advantage,  to  draw  a 
note    for    the    balance,    and    to    send 


thi.~  new  note  with  the  old  ones  to 
C.  at  the  town  where  defendant  re- 
sided. Plaintiff  sold  the  binder,  and 
wrote  to  defendant,  asking  liim  to 
instruct  a  solicitor,  at  the  place 
where  plaintiff 's  agent  (who  had 
been  acting  in  the  m.atler)  was.  to 
settle  the  matter.  The  defendant 
dill    nothing    further. 

//i7(/,  in  an  .action  upon  the  orig- 
inal notes,  that  the  plea  was  prob- 
ably bad.  but  in  any  case  was  not 
[, roved.  Pccriiv^  v.   ILiydcn,   III.  21Q. 


ACCOUNT. 

Bill  in  Equity.] —Circumstances 
under  which  a  bd!  for  an  acciUiU 
wili  lie  discussed,  fohusoii  v.  I.tiiid 
Corporation  of  drunla.  VI.   ~,j~. 

Prior  Assignment  of  Account— 

/•'»•!!(((/.] — Plain'-iff.  as  assignee  of 
M.  &  G..  under  an  assignment  for 
the  benefit  of  their  creditors,  sued 
defendant  to  r^  cover  the  amount  of 
an  aL'Count  (Ir.e  bv  him  to  M.  &  G. 
Defendimt  i)lea(led  that  prior  to  the 
assigmnent  to  the  plaintiff  M".  iV-  G. 
had  .assigned  the  .account  in  question 
to  S.  by  instrument  in  writing. 
Plaintiff  replied  netting  f;>  facts 
showing  that  the  .assignnreni  to  S. 
was  void  as  a  fraudulent  preference. 


J 
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Held,  oil  denuirrcr,  that  this  rc- 
plicaticiii  was  bad  because  tlie  as- 
signment to  S.  could  not  be  declared 
fraudulent  and  void  in  this  action, 
as  S.  was  not  a  p;irty  to  it.  Hcrt- 
rand  v.  Hooker.  X.   445. 

Note  for  Account  Outstanding.] 
— Defendant  was  sued  for  the  amount 
of  an  account  for  goods  obtained 
from  Spratt  &  Co.,  the  account  hav- 
ing bt^cn  with  other.:  sold  to  plain- 
tiff by  the  assignee  in  insolvency  of 
Spratt  &  Co.  Defendant  showed 
that  before  the  assignment  he  had 
given  Spratt  &  Co.  a  promissory 
note  for  the  amount  of  the  account 
and  that  such  note  was  outstanding 
in  the  hands  of  a  Bank.  It  appear- 
ed, howe\-er.  that  before  the  note 
was  given  the  sheriff  had  taken  pos- 
session of  Spratt  &  Co.'s  business 
under  an  order,  in  another  action, 
for  an  attachment  issued  under  The 
Queen's  Bench  Act,  1895.  and  that 
the  note  w;is  in  the  hands  of  Spratt 
&  Co.   until   after  its  maturity. 

IlcJd.  that  defendant  could  not 
have  been  compelled  to  pay  the  note 
to  Spratt  &  Co..  if  they  still  held  it, 
because  they  had  no  right  to  the 
money,  that  he  was  not  liable  upon 
it  to  the  R;ink  which  took  it  after 
maturity,  ;ind  that  plaintiff  was  en- 
titled to  judgment. 

Held,  also,  that  it  was  not  neces- 
sary to  make  the  holder  of  the  note 
a  partv  to  the  action.  Clay  :■.  Gill. 
XII,  4(56. 

Sec  also   ExEC'ToKs  .\Nn   .Vdmixis- 

TR.\T01<S. 


ACCOUNT  STATED. 

Evidence  of.] — A  document  which 
acknowledges  a  sum  to  be  d.ue  at  its 
date,  but  not  payable  until  a  future 
day  is  evidence  of  an  account  stated. 
Armitagc  v.   J'h'iaii,   II.  360. 


ACTIONS. 

Joinder  of  Actions— Husband  and 
Wife  ] — Counts    in    trespass    to    the 


goods  of  a  husband  cannot  be  joined 
with  counts  for  unlawful  distress  of 
the  goods  of  the  wife,  and  such 
counts  may  be  demurred  to.  Vauglt- 
an  V.  Building  and  Loan  Association. 
Yl.  289. 

Identity  of  Actions  —  X on- pay- 
ment of  Costs  of  I'rior  ActioK^.]  — 
PlaintitT  had  tiled  a  bill  to  set  aside, 
on  the  ground  of  fraud,  a  purchase 
fif  lands  made  by  him  from  ihc  de- 
fendant. The  bill  was  dismissed 
because  the  plaintiff,  after  his  dis- 
covery of  the  fraud,  had  affirir.ed 
the  contract.  In  the  present  action 
for  damages,  for  the  deceit,  the  de- 
fendant applied  to  stay  all  proceed- 
ings until  payment  of  his  costs  of 
the  previous  suit. 

Held,  th;it  as  the  causes  of  action 
were  not  the  same,  nor  ■substantially 
the  same,  and  the  plaintiff's  conduct 
was  not  vexatious,  the  action  should 
not  be  stayed.  —  (Overruling  Wall- 
bridge.  C.  J.)  Stewart  v.  Jackson, 
III.  568. 


ADMINISTRATORS. 

See   ExF.cuTORs   an-d   Administra- 
tors. 


ADMINISTRATION 
ASSETS. 


or 


Sec    ExF.crToi^s   and   Administra- 
tors. 


AFFIDAVITS. 

I.  AFi'in.wrrs  or  Sf.kvkt.. 
II.  .\ffirm.\tion-. 

III.  Costs. 

IV.  Ex.VMTXATIOX. 

V.  Form. 
VI.  Cross-Referencfs. 
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I.   Akfid.wits  of  Service. 

Form.]— Affidavit  of  serA'ice  ni)U9t 
show  tliat  indorsements  on  writ  are 
on  copy  served.  Bissau  v.  Sinnot, 
I,  26. 

Form.] — An  affidavit  stated  that 
the  deponent  liad  served  defendant 
with  a  c  j>y  of  tlic  writ  annexed  to 
tlie  affidavit,  upon  which,  as  also  up- 
on the  C(ipy  served  v.as  indorsed,  "a 
notice  of  the  name  and  residence  of 
the  attorney  by  wlioni  the  saici  writ 
uas  issued,  and  I'lngli^h  notice  of 
claim,  particulars  of  claim,  and  no- 
tice in  case  of  non-appearance  of 
said  defendant  according  to  the 
statute  in  that  case  made  and  pro- 
vided." The  writ  annt'xed  to  the 
.'iffidavit  was  specially  indorsed. 

field,  that  there  was  sufficient 
proof  that  the  copy  served  was  also 
specially  indorsed.  ^fL•D.'llald  v. 
Pracoii.   IV.  452. 

Form.] — The  affidavit  of  service 
of  the  ajipointment  and  subpccna 
showed  that  the  defendant  was  per- 
sonally served  "  with  a  true  copy  of 
the  subpaMia  hereunto  annexed 
marked  B.  and  of  the  said  appoint- 
ment marked  A.  by  delivering  such 
appointment  to  and  leaving  the 
^ame  with  the  said  John  F.  Howard 
[iersonally." 

Held,  that  upon  a  motion  to  put  a 
party  in  contennpt  the  material  must 
III-  strictly  correct  and  that  the  affi- 
davit of  service  was  insufficient  as  to 
the  subpoena.    Doll   v.  Ho-ward,  X.  635 


II.  Affirmatioxs. 

Affidavit   or    Affirmation— .-J  k//;- 

"yity  Of  Connnissioncr  —  Truth  of 
Contents  of  AfHnuation  —  Pleading 
—Special  Damages  —Benefit  of  an 
.let.]— so  Vic.  (M.).  c.  _'3.  enacts 
that  no  person  shall  publish  a  news- 
paper until  "  an  affidavit  or  affirma- 
tion ....  shall  have  been  delivered 
to  the  prothonotary."  ....  The 
affidavit    or    affirmation    was    to    set 


[  forth  certain  particulars,  and  power 
I  was  given  to  any  justice  of  the  peace 
':  or  commissioner  to  take  the  affidavit 
or  affirmation. 

Held,  that  an  affirmation  was  suffi- 
cient although  made  by  a  person  not 
entitled  to  substitute  an  affirmation 
for  an  affidavit.  Such  an  atTirmation 
was  made  l)y  the  manaRing  director 
of  a  Company.  In  the  absence  of 
e\i(lence  as  to  his  duties. 

field,  that  the  affirmation  was 
sufficient.  Tlie  aft'irmation  was  en- 
titled. "  In  the  p.iaiter  of  The  Mani- 
toba Daily  Free  Press  (a  daily  news- 
paper) and  of  chapter  23  of  tlie  Stat- 
utes of  Manitoba,  passed  in  the  fifti- 
eth  Victoria;;"  commenced,   "I,  W. 

F.    L..    of  .   journabst,   do 

solemnly  declare  and  affirm;"  and 
concluded,  "  and  I  make  this  solemn 
declaration,  conscientiously  believing 
the  'inie  to  be  true,  and  by  virtue  of 
'  The  Act  respecting  Extra  Judicial 
Oaths.'  "  The  commissioner's  certi- 
ficate was  as  follows:  "  Soleirinly 
declared  and  affirmed  before  me  at 
tlie  City  of  Winnipeg,  in  the  County 
of  Selkirk,  tliis  9th  dav  of  Decem- 
ber, A.  D.,  1887.  John'  B,  McKilli- 
gan.    a    commissioner,    &c."  The 

authority  of  the  commissioner  to 
take  the  affirmation  was  derived,  not 
from  the  Act  respecting  Extra  Judi- 
cial Oaths,  but  from  the  Act  above 
quoted  or  49  Vic,  (M.),  c,  2. 

Held,  that  the  affirmation  was. 
nevertheless,  valid.  There  was  no 
proof  that  the  person  bef,  ire  whom 
f;  '^  affirmation  was  taken  was  a 
commissioner. 

Held,  that  the  onus  of  proof  was 
on  the  ])erson  asserting  the  lack  of 
authority.  There  was  no  proof  of 
truth  of  the  affirmation. 

Held,  that  such  proof  was  un- 
necessary. Aslidozen  v.  Manitoba 
Free  Press  Co..  \T,  578. 

Aliirmed,  S.  C.   R.,\\X.  4;,. 


III.  Costs. 

Old  Affidavit  Used  on  New  Mo- 
tion.]— Upon  an  interlocutory  appli- 
cation,    defendant     refiled     material 
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used  by  him  upon  a  previous  appli- 
cation.wliicli  ho  had  made  and  which 
had  been  refused  without  costs.  An 
order  was  granted  upon  tlic  new  ap- 
plication witii  costs.  Upon  taxation, 
the  master  allowed  the  costs  of  pre- 
paring tlic  old  material,  but  upon  ap- 
peal— 

Held,  that  such  costs  were  impro- 
perly allowed.  lloDj^cr  v.  BitshcU, 
V.  300. 


Affid.wit  of  Disbursements- 
Co.sTs,  I J    (m). 


-Sec 


IV.  Examination, 

Order.] — i.  An  order  for  the  ex- 
amination of  a  person  who  refuses  to 
make  an  affidavit  is  discretionary. 
Under  tlie  circumstances  in  this  case 
it  was  refused.  2.  Before  a  person 
can  be  said  to  have  refused  to  make 
an  affidavit  it  should  in  its  main 
particulars  lie  prejiarcd  and  handed 
to  the  person  asked  to  make  it.  with 
the  offer  to  modify  or  vary  the  state- 
ments according  as  he  may  be  pre- 
pared to  test  if V.  Brown  v.  Hooper, 
Til.  86. 

Order.]  —  Upon  .a  motion,  defend- 
ant filed  an  affidavit  of  A.  who  after- 
wards made  another  explanatory 
affidavit  at  the  instance  of  the  plain- 
tiff. 

Held,  that  dcfend;uit  was  not  en- 
titled to  an  order  for  the  oral  ex- 
amination of  A.  Carey  v.  Wood, 
TI.  .^2. 

Co-defendants.]  —  Upon  the  ap- 
licatiiiii  under  46  and  4"  Vic,  c.  2},. 
s.  16,  one  defendant  made  an  affi- 
davit of  njcrits.  and  the  presiding 
Judge  in  Chambers  made  an  order 
for  the  examination  of  two  other  de- 
fendants. 

Held,  affirming  firder  of  Dubuc. 
J.,  that  the  examination  of  these  de- 
fendants was  in  the  discretion  of  the 
Judge,  and  the  appeal  should,  be  dis- 
missed with  costs.  Imperial  Dank 
V.   Adamson,   I.  96. 


Old  Affidavits.]  —  Held,  that 
where  an  affidavit  had  been  used, 
and  answered  the  purpose  for  which 
it  had  been  filed,  an  order  to  exam- 
ine the  deponent  upon  it  will  not  be 
granted.  Imperial  Bank  of  Canada 
>:   Taylor,  I.  244. 

Old  Affidavit.]— Plaintiff  brought 
an  action  by  ;i  writ  issued  imder 
The  Summary  Procedure  on  Bills  of 
Exchange  -Vet,  and  defendant  Com- 
pany obtained,  on  an  affidavit  of  D., 
its  president,  an  ex  parte  order  giv- 
ing it  leave  to  appear.  The  plain- 
fitT  then  obtained  ex  parte,  from  the 
Referee  in  Chambers,  an  order  di- 
recting D.  to  appear  before  a  special 
examiner  and  submit  to  be  exam- 
inend  I'ifa  voce  on  his  affidavit. 
In  support  of  this  application  there 
was  filed  an  affidavit  of  plaintiff's 
attorney  that  it  was  plaintiff's  inten- 
tif.n  to  move  to  rescind  the  order 
gi\ing  leave  to  appear.  This  order. 
ivith  the  examiner's  appointment, 
was  duly  served  and  conduct  money 
paid,  ))Ut  D.  did  not  appear.  A  mo- 
tion was  then  mnde  before  the  Re- 
feree to  strike  out  the  defence  or  set 
aside  the  order  allowing  appearance. 
The  Referee  made  an  order  dirtct- 
inng  D.  to  appear  for  examin;ition 
at  his  own  expense  and  in  default 
that  the  <U  fe:x-e  should  be  struck 
out. 

From  this  order  defendam  appeal- 
ed to  a  Judge  in  Chambers,  wiio  re- 
versed the  order  and  disiuisseil  the 
application.  PlaintitT  then  appealed 
to  the  Full   Court. 

Held,  that  th.e  order  for  examina- 
tion should  not  h;ive  been  made,  nn 
the  grounds  that  the  affidavit  had 
served  its  purpose  and  there  was  no 
motion  pending. 

IL-ld,  also,  that  the  Court  was  not 
nbliged  to  enforce  the  order,  al- 
though it  had  been  tuade  and  h.ad 
not  been  rescinded.  I.onp,  v.  IVin- 
nipcij,  Jewelry  Co.,  IX,    159. 

Refusing    to     be    Examined.]  — 

U().in  a  suiiunons  for  leave  to  sign 
final  judgment  the  defendant  filed  an 
affidavit  disclosing  a  defence,  but  re- 
fused to  attend   for  examination  up- 
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or- 


on    it    in   i)nr>uance  of 
der. 

I  [rid,  that  the  affidavit  could  n:it 
i)e  read,  and  judgment  was  ordered. 
Anicrican  Plumbing  Co.  v.  Wood. 
ril,   42, 

Examination  in  Deponent's  Dis- 
trict.] —  /ill ['(•rial  HiinL'  v.  ./'/.!,'»,<, 
I,  9^. 


v.     [■'"okM. 

Real  Property  Act.]  —  A  caveat 
under  The  Real  Property  .Act  wa> 
.supported  hy  a  document  heginning: 
"  I,"  so  and  s;).  "  make  nalh  and 
say,"  and  ending:  "And  1  m.ake  this 
solemn  declaration,  conscientiously 
heliexiug  the  same  to  be  true  and  in 
pursuance  of  the  .Act  respecting 
It.xtra-Judicial    Oaths," 

Hi'ld.  that  this  document  was  nei- 
ther an  affidavit,  nor  a  statutory  de- 
claration. Scliiiltc  V.  .Irchibiild. 
VIII,   284. 

Irregularities—  Foreign  Affidav- 
its.]—  Irregularities  in  foreign  affi- 
davits treated  leniently.  Britisli 
Linen  Co.  V.  McFzy.-en.  VT,  292, 

Irregularities —5fv/i'  of  Cause.] 
—  in  an  affidavit  one  defendant  was 
named  "  Hon.  John  C.  Schultz."  In 
all  other  proceedings  it  was  John 
Christian   Schultz. 

field,  that  the  affidavit  could  not 
be  read.  Attorney-General  v.  Fon- 
seca,  V,  .^00. 


\'II.  Cross-references. 
See  Co.sTS,  II   (ill). 
See  Discovery.    III. 
See  Elections,   III    (c). 
See  Ikjunction,    I, 
See   Re.\l   Propertv   Act,   II,    III, 


Sec 
See 


AGENTS. 

Princu'.\l  and  .Agent, 
Elections.   IV. 


ALIMONY. 

Jurisdiction  —  Construction  of 
Statutes.]  —  Bill  f'lr  alimony  aid 
m;timenance. 

Held,  upon  demurrer — i.  That,  a  - 
though  by  a  strict  literal  interpreta- 
tion of  Con,  Stat.,  c.  31,  s.  6,  tV : 
Court  would  have  no  jurisdiction  Uy 
decree  alimony,  yet  ;i^  to  so  hold 
would  make  other  jirovisions  of  the 
statute  m-eaningless.  a  more  liberal 
interpetation.  one  which  would  give 
the  Court  the  jurisdiction  it  was  evi- 
rieiit!y  intended  should  be  given. 
^'Ught  to  be  adopted.  2.  That  under 
Con.  Stat.,  c.  31.  s.  3.  the  Court  has 
(lower  to  decree  alimony.  3,  That 
alimony  may  be  decreed  apart  from 
divorce  or  judicial  separation,  al- 
though not  so  in  England.  4.  .\ 
sing'e  Judge  has  jurisdiction  to  de- 
cree alimony.   Ji'ood  v.   ll'ood_,  I.  317. 

See  Statutes,   III.   I\". 


IV. 


AMENDMENT. 

I.  Conviction. 
II.  Deckkf.. 
III.   Paktiks. 

I\'.    Pl.KAIlINGS. 

\'.  On  Motions. 
\'I.  W'dit  or  Summons. 

\'II.    Cl<OSS-l\i:i-KKENCES. 


I,  Conviction, 

License.] — On   motion   to  quash  a 
conviction,    for    selling    during    pro- 
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hibitcd  liours,  where  tlie  cxic^nceof 
a  license  is  not  provetl.  tiie  Cou?  will 
iiot  amend  the  conviction  undei  R. 
S.  M.,  c.  9c,  s.  209.  so  as  to  make  it 
one  for  selling  without  a  license. 
h'ciiiiia   V.    U'illiaiiis,    \  ill.   342. 


II.  Dkcuee. 

After  Re-Hearing.]— A  hill  filed 
to  enforce  a  mechanic's  lien  wa-  dis- 
missed at  the  hearing,  on  the  ground 
that  the  lien  had  ceased  to  e.\ist,  and 
upon  rehearing  the  decree  was  af- 
firmed. The  ciuestinr.  of  the  person- 
al liabiliiy  of  the  defendant,  although 
raised  l)y  the  pleadings,  and  tliere- 
fore  concluded  by  the  decree,  was 
not,  in  rea'ity  discussed  at  the  hear- 
ing. Plaintiff  having  afterwards 
sued  at  law,  the  defendant  pleaded 
the  decree  by  way  of  estoppel.  Upon 
a  petition  by  the  p'aiiitiff.  praying 
that  the  decree  might  be  amended  by 
inserting  a  provision,  that  the  dis- 
missal of  the  bill  should  be  witlmut 
prejudice  to  plaintiff's  right  to  pro- 
ceed at  law. 

ffr!(i,  that  the  decree  should  be  so 
amended  upon  ternii;  as  to  costs. 
Kelly  v.  }fcKrii.zic.  II,  J03. 


Cause.]— riaintiff   filed  a 
lien      against      lands     of 


Style   of 

mechanic's 

'  The  School  Trustees  for  the  Prot 
estant  School  District  of  Bradley, 
No.  369,  in  the  Province  of  'Mani- 
toba; "  and  filed  a  bill  upon  such  lien 
against  the  Corporation  using  the 
name  abf)ve  set  forth.  The  bill  was 
taken  pro  ronfrsso.  After  decree 
and  sale  a  petition  was  filed  by  the 
plaintiff  to  atnend  the  style  of  cause 
throughout. 

Held,  that  the  ametidmenl  should 
be  allowed.  Moore  v.  Tlw  Protes- 
tant Selwol  District  of  Bradley.  No. 

369,  y.  49. 

Second  Offence.]— Where  the  con- 
viction is  bad  because  it  was  for  a 
second  offence  and  the  proof  of  the 
former  conviction  was  insufficient, 
the  Court  will  not  amend  the  convic- 


tion under  sections  209  &  210  of  the 
Act,  .so  as  to  make  it  a  conviction  for 
a  first  offence,  when  the  evidence  of 
the  commission  of  that  offence  is  not 
in  itself  satisfactory,  as  the  powers 
of  amiMidmeiit  given  hv  sections 
.^83  and  RS9  of  The'  Criminal 
Code,  maile  applicable  by  section 
180  of  The  Liquor  License  Act  and 
56  Vic.  c.  T,2.  should  be  exercised 
only  if  the  Court  or  Judge  is  satisfied 
upon  perusal  of  the  depositions  shall 
an  otiencc  of  the  nature  described  in 
the  conviction  has  l)een  committed. 
Reg.  V,  llerrell.  XII,  19S. 


HI.    P.\RTIE.S. 

Mis-joinder     of      Defendants   — 

Statute  of  Limitations.]  —  Plaintiffs 
issued  a  writ  upon  a  note  signed  ]. 
Ct.  &  Co.,  ag;iin>t  J.  G.  &  W.  G. 
Afterwards  they  struck  out  W.  G.. 
and  moved  to  strike  out  the  defence 
of  J.  G.  He  defended  on  the  ground 
that  he  liad  ;i  partner,  hut  declined 
to  give  his  name.  Plaintiffs  then 
amended  by  adding  W.  R..  and  went 
down  to  trial.  The  plaintitT's  evid- 
ence showed  that  not  W.B.  but  S.B. 
was  the  partner,  whereupon  plain- 
tiffs moved  to  amend  by  striking  out 
W.  B.  Sinnce  the  commencement  of 
action,  the  statute  of  limitaiiuns 
would  have  barred  the  ren^edy 
against  S.  B.  The  plaintiff's  evid- 
vMice  as  to  the  circumstances  under 
which  the  note  was  made  was  con- 
tradictory Leave  to  amend  was  re- 
fused, and  a  non-suit  entered.  Mcr- 
eliaiits'  Ihink  v.  Good.  \T.  343. 

On    Behalf    of    all    Others.]— An 

amendment  was  allowed  in  order  to 
make  the  l)ill  one  on  behalf  of  all 
the  creditors  of  C.  P.  Dundee 
.Mortgage  Co.  v.  Peterson,  VI.  66. 

Adding  Plaintiffs.]-  field,  that 
plaintiff  w;is  not  entitkd  to  bring 
the  action  in  his  own  name,  but  that 
!ea\e  to  amend  by  adding  certain 
tru-tees  as  plaintiffs  should  be  allow- 
ed under  Rule  ^^S.  Queen's  Bench 
Act.   1S95 :   Gandy   v.    Ga)idy.   30  Ch. 
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I).  57:  Woodward  v.  Shields,  3-'  U. 
C.  C.  P.  2S2.  and  McGinn  v.  Frctts, 
\T,  O.  R.  699,  followed. 
'  Ordered  that  upon  plainiitY  lilin;.,^ 
within  a  week  the  written  consent  of 
the  trustee.';  to  he  added  as  co-plain- 
tiffs, the  statement  of  claim  be 
-iniendcd  accirdinffly.  and  judgment 
entered  for  the  amount  sued  fur  and 
costs,  except  any  costs  of  makin^j 
the  amendment.  Foulds  v.  Clnim- 
l>rrs.  XI.  300. 

Misnomer.  I — One  defendant  was 
misnamed. 

//('/(/,  not  a  ground  fur  non-suit, 
but  amendment  could  be  made  ;it 
trial.     I'islu-r   v.    Broc!:.    \'1I1,    137. 


1\'.    rLK.M)INGS. 

After  Judcment  Entered  upon 
Demurrer  —  Jurisdiction  of  Referee 
--H'itle  Latitude  in  .Imendiui:.]  — 
To  a  ileclar.'ition  for  personal  service 
by  ihe  plaintit'f  as  the  servant  of  the 
defendant,  the  defendant  pleaded 
variiiu-;  p!e;is.  Td  oive  <i  these  the 
plaintiff  demurred;  upon  the  others 
he  joined  issue.  Defendant  then  ol)- 
t;iined  an  order  striking  r,ut  all  the 
rile;is  except  the  oni'  demurred  to. 
T'l;iintiff  succeeded  upon  the  demur- 
ri  r.  Defendant  then  aiiplied  in 
Ch.-imbers  to  add  twfi  ple;is.  The 
Referee  refused  the  application  ;ind 
the  plaintiff  signed  judgment.  The 
defendant  appealed  from  the  re- 
feree's order. 

Held.  T.  That  the  Referee  had  jur- 
isdiction to  permit  the  pleas  to  he 
added.  :;.  The  discretion  to  amend 
should  be  u-ed  to  the  utmost  extent 
consistent  with  justice  and  the  rights 
and  interest  of  the  parties.  3.  .\n 
equitable  plea  asking  for  an  account 
permitted  to  he  added,  unless  the 
plaintiff  would  undertake  not  to  set 
up  the  judgment  in  defence  to  a  bill 
in  equity.  4.  Circutustances  under 
which  a  bill  for  au  account  will  lie 
discussed.  Jolnison  v.  Tlie  Lend 
Corporation   of   Canada.   VI,    327. 


Re-instatement    of    Pleas    after 

Withdrawal.  I — The  defendant  bad 
withdrawn  certain  pleas,  intending 
to  rely  on  the  issue  in  law  on  the 
demurrer,  but  when  the  plaintiffs,  on 
their  deimirrer  failing,  got  leave  to 
file  replications,  the  defendant  was 
also  given  leave  to  re-instate  his  plea 
of  non  fecit.  ;ind  to  a|)ply  on  affi- 
davit to  re-instaie  his  other  pleas. 
Commercial  Bank  v.  Rokehy.  X,  281. 

Statute  of  Limitations.  1— In  an 
riction  on  a  judgmeiU  recovered  in 
Ontario  more  than  six  years  old.  but 
Ic^s  than  twenty,  the  defendant  set 
up  the  Statute  of  Limitations  of  On- 
ario  which  restricts  the  time  ti>  ten 
vears  for  bringing  actions  to  recover 
nny  sum  of  money  si cured  by  a 
iudgmcm.  etc..  and  chargeable  upon 
or  ]i;iyab!c  out  of  ;uiy  land.  .\fter 
argument  of  ,'i  rule  nisi  to  set  aside 
tlie  verdict  for  the  plaintiff,  upon 
whicli  the  foregoing  were  the  only 
questions  ;irgued,  the  defendaiU  ap- 
plied ex  parte  for  leave  to  plead  that 
the  remedy  on  the  juclgment  in  Man- 
itoba was  barred  by  the  Statute  of 
Limitations.  21  Tac.  i  cap.  16,  inas- 
mt'cli  as  the  judgment  could  only  be 
regarded  in  Manitoba  ;is  a  sin  pie 
contract  debt,  and  by  the  3 )  Vic . 
cap.  2.  sec.  S  (Man.),  he  wa>  at  lib- 
erty to  plead  any  defence  that  might 
have  been  i}lcaded  to  the  original  ac- 
tion. The  Court  refused  to  allow 
the  amendment,  though  of  opinion 
lint  the  proposed  plea  would  have 
been  a  complete  bar  to  the  action. 
Bank  of  Montreal  v.   Cornish.  T.  W. 

When  Allowable.] — .\metidn\ents 
can  be  allowed  only  where  they  are 
"  necessary  for  the  imrpose  of  deter- 
mining, in  the  existing  suit,  the  real 
question  in  controversy  between  the 
parties."  and  for  the  purpose  of 
meetincr  "'  any  formal  objection  .... 
to  the  end  that  in  all  things  substan- 
tial justice  may  be  done."  A  count 
disclosing  a  cause  of  iiction  entirelv 
distinct  from  those  upon  the  record, 
under  the  circumstances,  should  not 
be  allowed.  (Per  Killani,  J.)  Dozen 
V.  Lee.  IV.  177. 
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Partnership  Accounts.] — At  t la- 
trial  (Icfciidaiits'  coiinsul  askt'd  leave 
to  amend  the  staleniciit  uf  defence, 
by  .alleging  that  the  plaintiff  and  de- 
fen<lants  had  heen  in  partnership  in 
a  skating  rink  business,  and  tli.at  ;it 
the  dissolution  of  the  partnership  an 
account  was  taken  by  whieh  it  was 
shown  that  the  plaintiff  was  indebted 
to  the  defendants. 

The  .'iccouiUs  of  the  partnership 
business  had  heen  kept  in  ;i  set  of 
books  to  which  the  defendants  had 
access,  although  they  were  no  longer 
in  their  jiossession  or  control,  and  in 
obedience  to  an  order  for  produclion 
the  defendant  Alann  had  made  an 
affidavit  in  which  he  stated  that  he 
bad  no  documents  rel.iting  to  the 
matters  in  dispute  in  his  possession 
or  power:  and  although  the  plaintiff 
wanted  to  see  and  inspect  the  hooks 
he  was  refused  access  to  them. 

//<•/(/,  that  the  defendants  should 
not  now  be  allowed  the  amendnKiit 
asked  for,  and  that  the  partnership 
accounts  should  no,  he  gone  into  in 
this  action,  more  especially  as  it  was 
open  to  the  defendants  by  an  inde- 
pendent action  to  have  the  partner- 
ship accounts  taken,  and  thereby  to 
recover  any  amount  that  U'ighi  be 
due  to  them.  Mcrtinis  v.  I{aii;li,  it 
W.  R.  792.  referred  to.  P.>ug!as  v, 
}fanii.   XI,  546. 

Sec  also  Day  v.  Rl'ti.i-.ikie,  XII,  290. 


V.  On  Motions. 

Amendment      of      Material.]    

IIclil.  that  Rule  41.^  of  the  (Jueen's 
Bench  Act,  1895,  applies  to  all  ap- 
plications and  motions  made  after 
the  Act  came  into  t'orce.  whether  in 
suits  or  actions  comnv-iiced  after  or 
before  that  date,  notwithstanding 
Rule  9S3,  and  that  it  is  now  impera- 
tive to  give  an  opportunity  to  the  ap- 
plicant to  make  good  any  defective 
material  n|}on  payment  of  the  costs 
occasioned  to  tlie  opposing  party  by 
bis  additional  attendance.  Elliott  v. 
Robn-tsou.  X,  628, 


VI,  Writ  of  Summons. 


Indorsement.] —  The  indorsement 
on  a  writ  cannot  l)e  amended  by 
striking  out  objectionable  particu- 
lars, after  a  summons  for  final  judg- 
ment has  been  taken  out,  in  order 
to  sup|iori  the  summons.  IVyl.l  v. 
Liviuj^stonc,   IX,   109. 


Sec 
Sec 
Sec 
Sec 
See 
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Decisions     and     Points     Xot 
Reviewahle, 

1m.\iiin(;s  oi-    1'".\ct. 

Proceedinc.s    .\iter  Appeal. 

.St.winc.  Puoceedings. 

Costs. 

Cross- References. 


I 


I.  .Xmoint  in  Controversy. 

How  Ascertained.] — In  determin- 
ing the  value  of  the  subject  matter 
in  dispute  (upon  which  tlie  right  of 
appeal  depends),  the  proper  course 
is  to  look  at  the  judgment  as  to  th( 
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extent  that  it  affects  the  interest  of 
the  party  prejudiced  l)y  it  and  scel<- 
inp  to  relieve  liiinself  from  it  by  ap- 
peal.    Steele  V.  luiinsay,  III,   305. 

How  Ascertained.  I — In  deciding 
whether  an  appe.il  irotn  a  County 
Count  decision  under  section  315  of 
The  Ciiiitiiy  Courts  Act,  as  rc-enaci- 
td  by  S9  Vic,  c.  3,  s.  2,  should  be 
taken  to  a  single  Judge,  or  10  tlie 
Full  Court,  i;  is  nm  the  anmunt 
claimed  hy  the  plaintiff  which  lias  to 
be  looketl  at,  but  it  i^  necessary  to 
consider  what  i-^  the  amount  which 
the  party  appealing  seeks  to  relieve 
himseiT  from,  or  to  recover  by  his 
apiieal. 

The  defendant  aiii)ealed  10  the  Full 
Court  from  ;i  verdict  against  him  for 
$,?().  10  and  relied  on  the  fact  th;it  the 
plainiiffs  claim  w;is  for  a  smn  ex- 
cceiling  $50. 

y/r/i/,  fnllowing  Mccl'arlanc  v.  Lc- 
ilairc,  15  Moo.  P.  C.  181.  and  Allan 
V.  Pratt,  i,^  .\.  C.  780,  that  the  appeal 
should  be  struck  out  with  costs. 
Masscy-llarris  Co.  v.  McLnrciy.  XI. 
370. 

How  Ascertained.  I  —  In  an  action 
in  a  Couitty  Court  the  ])laintiff's 
claim  was  for  $JOo  d.-images,  but  in 
the  opinion  of  the  Court  the  evidence 
showed  that  he  could  not  in  any  view 
of  the  case  have  recovered  more  than 
$50.  He  apiK'aled  to  the  Full  Court 
against  a  vertlict   for  defendam. 

Held,  that  under  section  315  of 
The  County  Courts  .\ct,  as  amended 
hy  50  \'ic.,  c.  3,  s  2.  "  the  amount  in 
f|uestion  "  means  in  such  a  case  the 
amount  that  the  plaintiff  might  pos- 
sibly have  recovered  and,  this  not  ex- 
ceeding $50.  that  the  apiieal  sluiuUl 
have  lieen  made  to  a  single  Judge 
and  should  be  struck  out  with  costs. 
Aitkcn  V.  Doherty.  XI.  624. 

Amount  In  Question.]  _  //,■/</, 
that  on  an  appe;il  from  a  judgnieiu  (if 
a  County  Court  the  Tii^'BC  appealed 
to  might  review  the  evidence  with  the 
view  ot  determining  the  value  of  the 
;iroperty  in  (|uestion;  that  such  value 
in  the  present  case  was  less  than  $J0 ; 
and  that  under  section  315  of  The 
County    Courts    .-Vet.    as    amended   bv 


I  59  Vic,  c.   3.   s.   2,   the  plaintiff  was 

;  not    entitled    to   appeal,    and    that    the 

I  appeal      should     be     dismissed     with 

i  costs.      /'()i(,L,'/(;.s-  V,   I'lirkcr.  \\\.    i?J. 


11.  Fk.wi:  to  Ari'F.Ai.. 

Where  no  Sufficient  Defence.]  — 
Leave  to  defendant >  to  a|)peal  from 
judgment  against  them  refused,  al- 
though new  trial  sliculd  iirojicrly 
have  been  granted,  they  having  no 
defence.  Haddock  v.  Russell.  \'II1. 
25. 

Appeal   to    Privy   Council— Ti'/jk" 

for  .■l/^l'liealion.\  —  The  t.'oiirt  of 
Queen's  Bench  for  M.initob.i  i>  em- 
powered l>y  the  Imperial  Order  in 
Council  of  the  26th  November,  1802, 
to  grtuit  leave  to  appeal  direct  to  the 
I'rivy  Council,  provided  the  applica- 
tion is  made  within  fourteen  days 
from  the  pronouncing  of  it^  urder, 
bin  has  no  jurisdiction  to  etuerttiin 
such  an  ai)plication  if  not  made 
within  that  time.  Flint  v.  Walker, 
5  .Mom.  p.  C.  C.  179.  tollowed;  Rete- 
ineyer  v.  Obernniller.  2  Moo,  P.  C. 
C.  93,  di>tinguished.  dray  w  .Mani- 
toba c'r  .Xorth-irestent  Raiki^'ay 
Coiii/'any.  XI,  261. 

Fault  of  Clerk.]  —  Er'idenee  that 
.'^eeurity  Cr.'en.] — Held,  that  under 
sections  32O  and  ,^27  of  The  C'ounty 
Courts  .\ct,  as  amended  by  50  \'ic., 
c  3.  s,  2.  a  single  Judge  of  the 
Queen's  Bench  has  power,  on  a  mo- 
tion before  him  under  Rule  168  (b). 
Queen's  Betich  .Act.  1805,  to  strike 
out  an  appe;d  Itroughl  under  -ection 
315,  to  give  the  appellant  liberty  to 
proceed  with  his  appeal,  notwith- 
standing the  failure  to  comply  with 
any  retiuirements  of  the  statute  ;ind 
althougli  the  appeal  is  to  the  I'"ull 
Court;  and  that  such  leave  should  be 
given  in  this  case.  ;i^  the  ajijiellant's 
failure  to  file  the  affiilavit  of  inten- 
tion to  appeal  required  by  section 
317  within  ten  days  from  the  decis- 
ion complained  of,  was  entirely  ow- 
ing   to    the    neglect    of    the    County 
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Cnurt  clerk  in  udt  n^lltyin^;  the  ap- 
pellant's atturncy  of  tlu'  decision 
when  Kivcn,  and  the  affidavit  was 
filed  the  day  after  the  attorney  was 
informed  of  the  decision,  and  all 
other  steps  in  the  ap|>eal  h.-id  been 
regularly  taken.  The  appellant,  how- 
ever, umst  |)ay  the  costs  of  the  mo- 
tion, as  the  defendant  had  made  it  in 
good  faith  and  in  iKmirance  of  the 
special  circumstances. 

//(•/(/,  also,  that  it  was  not  neces- 
sary on  entering  the  appeal  wiih  the 
Prothonotary  to  produce  to  him  evi- 
dence that  till'  appellant  had  furn- 
islicd  the  secm'itv  for  costs  of  the  ap- 
peal ref|uircd  hy  section  321,  al- 
thiiitrli  it  may  he  a  rrasonalile  and 
prudent  thing  to  do.  .Uh'll  v.  Craiii. 
XII,  81. 


III.   Pi.'orKrcniNcs    Le.mun'c.    to 

PEAL. 


\V- 


Notice    —   Siifiifiriic 
having    been    made    in 
plaintiffs,      the     defen( 
entered  the  cause  for 
fore  the  Court  /;;  Iniii 
following  notice  :    "  T 
I  have  this  day  entercf 
re-hearing  before   the 
order    tli;it    the    decree 
etc.,  may  be  wholly  di 
Per  Curidiii.   —  The 
Dundee    Mnyt^a^e    Co 
VI,  65. 


v.] — .A    decree 

favor    of    the 

lants     properly 

re-hearing  be- 

.  and  gave  the 

ike  notice  that 

1  this  cause  for 

Full    Court   in 

herein    dated. 

scharged,  etc." 

notice  is   good 

v.    Peterson, 


Notice  —  Sufficieney.] — A  verdict 
having  been  rendered  for  the  plain- 
tiff, the  defendant  properly  filed  a 
prpccipc  requiring  the  cause  to  be  set 
down  for  rehearing  before  the  Court 
in  bane,  and  gave  the  following  no- 
tice to  the  other  side;  "  Take  notice 
that  the  defendants  will  apply  by  way 
of  appeal  to  tlie  Full  Court  from  the 
decision  of  Mr.  Justice  Dubuc  in 
this  cause."  setting  out  the  grounds 
of  appeal.  Per  Curiam. — The  notice 
is  sufficient.  Application  dismissed 
with  costs.  Siinj^son  v.  MeDonald. 
VI,  302. 

Notice  —  Snfficieney  —  Practice — 
Motion    before   Full   Court.] — A    no- 


tice of  motion  to  the  Full  Court  to 
set  aside  the  verdict  of  a  single  Judp;c 
stated  that  the  plaintitT  "  has  this 
day  set  down  his  name  for  re-hear- 
ing," etc. 

I  fold,  a  sufficient  notice.  Miller  v. 
Morton,  VIII.    1. 

Notice  —  Sufficier.cy.] — The  rules 
re(|uired  that  notice  of  "  entering  " 
the  ai)peal  should  be  given.  A  no- 
tice that  the  .ipiiellant  had  "set  down 
this  cause  "  was  held  sufficient. 
Miller   v.   Morton.   VIII,    i. 

Notice  —  .liiu'idment  of  Pr<rei[^c 
— I'nineritorious  Ground  of  /l/'fid/.  ] 
— The  iir.'i.cipe  to  set  down  an  ap- 
jieal  to  the  Full  Court  should  con- 
tain the  grounds  of  appeal  intended 
to  be  relied  on  ;  and  an  amendment 
to  enable  a  party  to  set  up  a  techni- 
cal and  unmeritorious  defence  will 
be  refused.  jV.  IV.  Commercial  Trav- 
eller!;' Association  v.  I-ondon  (Inar- 
antee   &  Accident  Co.,  X,  537. 

Notice— .;;;/,';u/"i(')i?  of  Prcecife.] 
—  The  defeiidani's  praecipe  to  set 
do\\  n  an  appeal  was  inadveriently 
filed  one  day  too  late  vuider  section 
320  of  The  County  Courts  Act;  it 
did  not  set  out  clearly  the  nature  of 
the  application  intended  to  be  made 
as  rer|uirc(I  by  section  321,  but  mere- 
ly that  defendant  ai>pcaled  "from 
the  judgment  of  Thomas  Ryan,  Esq., 
County  Court  Judge,  delivered  in  a 
certain  suit."  between  the  plaintiff 
and  defendants,  "  and  in  which  a 
judgment  was  entered  for  i)lainii(Y 
for  $20."  the  real  name  of  the  Judge 
being  Joseph   Ryan. 

Held,  that,  under  section  327  of 
the  Act,  upon  payment  of  $5  costs 
the  precipe  might  be  amended  so  as 
to  specify  clearly  the  relief  asked 
for,  and  that  under  section  .128  the 
appeal  might  be  heard,  notwithstand- 
ing the  objection  as  to  time,  as  the 
resiiondeiit  could  not  be  prejudiced 
thereby.  Br^'Ughton  v.  Hamilton 
Provident  Society.  X.  683. 

Extending  Time  for  Appeal.] — 

In  support  of  a  summons  to  extend 
the  time  for  perfecting  security  for 
costs  upon  an  appeal  to  the  Supreme 
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Cniirt,  an  alTulavi'.  was  tiled  sliowiii^'  I 
that   nf   tlu'    i\V(i    iKfiiidaiUs    appial-  | 
ing,  one  resided  in  C'hicagD  and  the 
uilicr    near    I'dot    MdUnd ;     tliat    the 
trej-pass    cninphiiiitd    of    had    riiiiu'd 
tlie    plaintitY's   (.■re(ht ;    and   "  ^n    that 
account  the  delay  in  ohtaining  the  re-  1 
quired    security    can    he    hirgely     ac- 
counted for."  I 

//('/(/,  that  no  case  liad  hecn  made  | 
for  an  extension  of  time.     The  prin-  j 
cipK'S  applii'alile  to  such  motions  (lis- 
cu.->ed.      Ke-ideiice   of   the   appellant  ' 
out    of    the    iurisdiction    and    ahsnice 
of  damage,   hy   the  delay,   to  the  re- 
fpondeiii.  are  nwtters   for  con.sidcra-  '■ 
tion  U[>on  <uch  an  application.  Dcdc-  I 
rick  V.  .lshdox<.'n.  1\',  341).  j 

1 

Extending'  Time.] — Time  for  ap- 
peal to  the  Su|)renie  G'urt  was  ex- 
leufled  where  there  had  hecn  only 
three  days'  default;  wliere  no  sittings 
had  heeii  lost  ;  and  where  such  efforts 
III  nhiriin  security  had  hcen  made  that 
nejjlitience  could  not  he  reasonalily 
charged.    Mch'ac  v.   Corbrtt.  \'I,  5,^1- 

Extending  Time.  —  Mistake  of 
.■!//i')-;(i-.\'.J  — An  appeal  hy  the  plain- 
tiff from  tlie  order  of  the  Ciiief  Jus- 
lice  made  in  March,  1SQ4.  setting 
a'^ide  a  garnishee  order  ohtained  hy 
ihe  plainiiff  herein,  w;is  set  down  for 
hearing  heforc  the  Fidl  Court  one 
(lay  too  late,  and  was  therefore  struck 
out,  leaving  the  plaintift  to  make  a 
-nhst,intive  .application  under  Rule 
i>i>  for  an  extension  of  time  tor  en- 
lering  the  ai^peal. 

Such  an  application  was  then  made 
supported  hy  the  affidavit  of  the 
pla'utiff's  attorney,  accnunting  for 
rhe  delay  through  a  misapprehension 
and  mistake  made  in  good  faith, 
when  the  Court  allowed  the  appeal 
t')  he  set  down  within  two  day>  on 
pavment  of  costs.  Braun  v.  JJaz'is, 
IX.  530. 

Verification  of  Demurrer  Book,] 

— On  .an  appeal  from  the  decision  of 
■a  single  Judge  allowing  a  demurrer, 
it  is  not  necessary  to  verify  the  pro- 
ceedings. The  demurrer  book  bear- 
ing the  Judge's  indorsation  of  the 
demurrer  being  allowed  and  the  en- 


try in  the  clerk's  book  furnish  ^ufl'i- 
cKut  material. 

Where  tlie  Cniirt  had  struck  oiu 
an  ajilieal  under  ;i  niisapprehensii'n. 
the  rule  dismissing  it  wa>  rescinded 
a>  havmg  been  issued  through  inad- 
vertence. Spiirlidiit  v.  Carlrv.  \'li, 
611. 

Documents  Not  Properly  Before 
the  Court. j— On  an  a|ipeal  again-t 
an  order  made  in  Chambers  granting 
a  writ  of  civ/i'i'ran.  a  pr.-ecipc  setting 
down  the  .appeal  was  filed  with  the 
I'roihoiiot.iiy.  bui  the  proceedings  in 
Chamhers.  the  atiidavits  and  other 
docuiiKuis  upon  which  the  order  wa^ 
made  were  nut  brought  into  Term, 
nor  was  the  order,  or  ;i  copy  of  it, 
verified  in  any  way. 

//.•/(/.  that  an  objection  thai  the 
papers  .and  proceedings  were  not  pro- 
perly before  the  Court  was  fatal,  and 
the  ajipeal  dismissed,  with  co>ts. 
h'c^.    V.    L(r-i<usii-ri'.   VIII,    t,02. 

Objections- 1/ ■/((•«  /(;  In-  Tiihrn.] 
— An  objection  of  irregularit\'  in  the 
proceedings  hading  tip  to  an  app;;d 
from  the  .V,  \V.  T,  cannot  be  t.iken 
at  the  argument  of  the  apiieal,  Stcclr 
V.  Ramsay.   Ill,  ,^05. 

Objections — jriu-n  to  he  Taken — 
Afteal  from  Couiitv  Court — O.  B. 
Act.  1S05.  l\nlc  i()S  (/'),  ((/).]  — 
When  ;in  appeal  from  a  County 
Court  is  set  down  for  hearing  before 
the  Full  Court,  a  motion  to  strike  it 
out  must  be  made  under  Rule  168 
(h)  of  The  Queen's  Bench  Act, 
1S05,  within  the  time  there  liniitcd, 
and  no  olijections  to  the  proceedings 
and  stcfis  leading  up  to  the  appeal 
can  be  entertained  at  the  hearing: 
Rule  168  ((/).  Kirchhoth-r  v.  Clc- 
mriit.  XI,  460. 

Re-instatement  of  Appeal  on 
List,] — Thri'iugh  mi>api)rehension  ;is 
to  the  hour  at  which  the  Court  sat, 
counsel  ajipcared  after  his  apjieal  had 
been    struck    out. 

Held,  considering  the  nature  of  the 
order  appealed  from,  that  the  appeal 
wanild  he  re-instated  were  there 
reason  to  believe  tliat  upon  full  argu- 
ment the  order  would  prove  to  be  cr- 
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Abandonment  of  Ripht.] — A  di- 

fciidant  in  a  (.■oiuity  Cnuri  suit 
riK.'iiiist  wliom  a  wrii  of  attacliiiu'iit 
lias  liecn  issiu'd  docs  not  lose  liis 
riRlit  to  appeal  from  tlie  County 
Court  Judge's  order  refusing  to  set  it 
aside  hy  iiroceedinjr  to  tlie  trial  of 
tlie  action  in  llie  County  Court,  by 
applyiiiR  for  a  new  trial  after  a  ver 
dici  .'iK'iinsi  liini.  hy  |)roeeedinp;  with 
such  new  trial  and  calling:  and  exain- 
iniiiR  witnesses,  hy  taking  out  and 
serving  the  order  against  whicli  he 
wislies  to  appeal,  or  hy  delay  in  tak- 
ing out  and  serving  the  orcler  wlien 
no  object  ion  tiiat  the  appeal  ])rocei(i- 
ings  h;ul  heen  hegun  too  late  is  taken 
by  the  notice  of  motion.  Ilulchin- 
son  V.   0)//'.v,  XII.  307. 


IV.  Decision.^   axd    rmNT.s   I'iEviEW- 

AHI.E. 

Jurisdiction,  Questions  of.  ]— Fol- 
lowing ///  re  I'iiilslo:^.  etc..  ..-Issiicia- 
lion  (i.SSj),  _'o  Ch.  D.  \?,7.  that  an 
order  made  hy  a  Court  of  competent 
jurisdiction  which  has  authority  to 
decide  ri'^  to  it-^  own  competency 
must  he  taken  to  he  a  ilecision  hy 
the  Court  that  it  has  jurisdiction  to 
make  tlie  ordiT,  and  the  proper  way 
to  get  rid  of  it,  if  it  is  erroneous,  is 
to  apjieal  against  it,  as  in  Proctor  v. 
Parker.  11  M.  R.  4^--,.  Rite  v. 
J-'rocsc.  XI I,  528. 

Additional  Evidence.] — This  be- 
ing an  appeal  to  the  Full  C^urt  from 
the  decision  of  Taylor,  C.  J.,  allow- 
ing an  appe.il  from  the  Referee,  the 
respondent  applied  under  Rule  476  of 
The  Queen's  Bencii  Act.  1893.  for 
permission  to  put  in  evidence  to  sliow 
that  the  description  in  the  caveat 
differed  materially  from  that  in  the 
application. 

//('/(/,  that,  upon  payment  of  the 
costs  of  the  appeals  within  tive  days 
after  taxation,  such  evidence  should 
be  received,  and  the  matter  referred 


hack  to  the  Referc'    with  leave  to  ad 
duce  it,  hut  that   A   the  costs  should 
not  he  so  paid,  the  order  for  an  issue 
should    stand    cont'irnud    with    costs. 
.■Iditiii.t  V.  llockin.  XII,   11. 

Criminal  Matters.  |  —  The  decis 
ion  of  a  single  Jiulge  even  in  a  crini 
iii;il    matter    is    subject    X<<    re\iew    by 
the    Full    Court.        RcR.    v.    Sturkcy. 
VII.  480. 


\'.  Decisio.vs  .ami  Points  Not  Re- 
view.\iiik. 

After  Order  Acted  On^  Prelim - 
irfiry  Objection.]  -  A  garnishee  at- 
t.'iching  order  having  heen  issued  in 
this  case,  a  subsecpient  garnishee  at- 
taching creditor  moved  to  rescind 
the  first  order  upon  the  ground  of 
irregularity  and  of  misrepresenta- 
tion. Main,  .1.,  made  an  order  amend- 
ing the  att;iching  order  by  re<lucing 
the  amount  att;iclu(l  from  $ii,ono  to 
^.Vioo.  The  aitplicant  to  ik  nui  the 
order,  served  a  copy  of  it  upon  the 
plaint ifTs.  and  also  a  copy  upon  the 
attorneys  who  usually  acted  for  the 
g.'irnishces,  but  who  had  not  acted 
for  them  as  attorneys  in  connection 
wiih  this  case.  The  applicants  then 
ap|)lied  to  v.ary  the  order  ;imending 
the  attaching  order,  claiming  to  set 
it  aside  altogether.  Application  dis- 
missed with  costs.  Royal  City  Plan- 
ing  Mills  V.   Woods.  VI.  62. 

Points    Not    Raised    Below.]    — 

When  no  rptestion  is  raised  at  the 
trial  before  the  County  Court  Judge 
as  to  the  sufificiency  of  the  proof  of 
the  presentment  of  a  promissory  note, 
it  is  not  open  to  the  defendant  to 
raise  the  question  at  the  hearing  of 
an  appeal  from  the  verdict,  as  the 
Judge  ni'ight  have  given  an  oppor- 
tunity to  supplement  the  evidence,  if 
the  question  had  been  raised  before 
him.     Procter  v.   Parker.  XII.  5_'8. 

Points  Not  Raised  in  Praecipe 
of  Appeal.]  —  A  party  appcaliiiR 
from  a  County  Court  should  be  con- 
fined to  the  grounds  stated  in  his 
priecipe  to  set  the  case  down  for  ap- 
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pial  under  section  .UO.  s-s.  J  of  tlie 
County  Courts  Act.  as  amended  by 
5f)  Vic.,  c.  .V  s.  2,  and  sliould  not  be 
jillowed  to  urge  any  other  grounds 
\vitlii>ut  consent  or  leave  of  tlie  Court 
nr  a  Judge.  Tlir  Iinl^rrial  Loan  & 
lirrr.ihiifiit  Co.  V.  Cli-iii,nt.  Re  Coul- 
ter. .\I.  4J.S. 

Points     Not     Raised     Below  — 

W'iiiii-r-] — .\n  objection  of  res  jndi- 
cata  cannot  be  urged  uj>on  certiorari 
if  nut  taken  before  the  niagi-;tr;ite. 
The  absence  of  a  formal  adiourn 
ment  of  the  proceedings  before  a 
magistrate  may  be  waived  by  subse- 
quent ai>pearance.  Re  Hihl'v,  \'l,  47.'. 

Evidence    Not    Objected    to     at 

Trial.  I — When  inailmis-.d)lc  evidence 
is  received  at  the  trial  without  objtc- 
lion.  the  opposite  party  cannot  aftiT- 
wards  object  t<i  its  ha\iiig  been  re- 
cei\c.l.  McLaren  >•.  McClelland. 
vr.  5.?.V 

.S(-.-  also     U'atsiiit  v.  U'hehin.   !.  ,^00. 

See  also  />/,i,',.,',<  v.   Wood,    11,  jjj. 

Discretionary   Order   —   Onus   of 

I'roof — Order  .l!lii:ein.i^  Ser:'iee  of 
e.\-  juris  Writ — rHiui^  Order  ti>  I'ro- 
ceed.] — An  order  allowing  service  of 
an  ex  juris  writ,  under  40  Vic.  c. 
.^5,  s.  .^2.  s-s.  (e)  (M.  1.SS6).  is  a 
discretionary  or<ler,  and  the  Court 
will  not  set  aside  such  ;in  order  made 
by  the  Referee  unle>s  it  apjiear--  \'ery 
clearly  that   he  was  in  error. 

The  onus  is  on  a  defendant  n!o\  ing 
10  set  aside  such  an  order  to  >h'i\v 
that  the  order  should  not  have  i-;- 
■iUed.  and  where  the  order  w.as  made 
<in  the  ground  that  the  detendant 
had  asset.s  in  the  Province  (nanu'Iy. 
a  sum  of  money  owing  to  him  by  an 
insurance  company),  the  defendant 
must  shi>w  both  that  the  insurance 
money  was  payable  .and  the  insurance 
contract  made  out  i<\  M.anitoba.  lini- 
pire  Breieiuii  (ind  Maltint;  Co.  y. 
Harley.  VII.  416, 

Limited  Appeal  —  Other  Points 
Xot  Opeii.]-'.\n  ,'ippeal  having  be.n 
limited  to  parr  of  an  order,  the  re- 
'■poudent  was  not  permitted  to  attack 


the  other  p;irt  of  the  order  in  argu- 
ing tiie  appi.al.  Re  .S'ciilt  and  Rail- 
way  Coiinnissioner.   \'l.    io,l. 

Order  for  New  Trial.] When  a 
Cminty  Cmirt  Judge  i-  di-satistied 
with  a  verdict,  ami  orders  a  new 
trial,  bis  decision  will  not  be  reversed 
unless  it  can  be  shown  tii.at  he  w;is 
clearly  wrong,  Watson  .Maiinfac- 
turiuii  Co.  v.  Stock,  VI.  140. 

Real  Property  Act.  | — A  suigle 
Judge  h.iving  all  the  circuinsi.iiices 
before  him  dismissed  ;i  petition  un- 
der the  Real   Property  .\ct. 

//(•/(/,  the  Court  could  no'  inter- 
fere.    Seliultj  v.   Pranh.   Vill.  .vt?- 


\'I 


■ixnixt; 


or    Fact. 


Judge's   Decision.  I —Tile  grounds 

uiion  wliudi  ihe  tiiidiiig  of  a  Judge 
upon  a  (|uestinn  of  f.act  will  be  re- 
versed,    discussed.        ll'olf    v.     j'ait, 

IV.  59. 

Judge's  Decision.]    —   Held,   that 

the  tinding  nt  a  Judge  on  facts  i>  vn- 
titleil  to  as  much  weight  as  the  tind- 
ing  of  a  jury,  with  this  difference, 
that  if  the  verdict  should  be  set  aside, 
or  reduced,  the  Court  has  the  power 
to  enter  the  verdict  tli.at  11  thinks 
should  liave  been  entered,  without 
sending  the  case  to  be  tried  over 
again, 

/'(•;•  Killi;iiii.  J. — Thert-  is  tlu'  onc' 
element  of  ditYerence  that  usually  the 
Ci'urt  can  ascertain  the  principle  up- 
on which  the  Judge  proceeded  more 
accurately  than  in  the  case  of  a  jury, 
and  the  further  discussion  may  show 
that  principle  to  ho  so  incorrect  that 
the  Court  should  review  the  tinding. 
Chcvrier  v.   I'lirnieiitrr.  \'IT,    10 1- 

Judge's  Decision.  I  —  Cnder  The 
Queen's  Reiudi  Act,  1S05,  s.  4S,  ,ind 
Rules  6,^S,  '140,  tlir  I'ull  Court  ot 
banc  is  a  Court  i>f  Apiieal  from  the 
decisions  of  a  single  Judge  on  (|ues- 
tions  of  fact  as  well  as  of  law,  and 
m.ust  weigh  conflicting  evidence,  and 
draw  its  own  inferences  and  conclus- 
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ifjns.  wliilst  1/cariii);  in  luiiid  that  it 
has  iK'itlKT  ^ccii  iKir  licard  the  wit- 
nesses, and  making  due  allowance  in 
this   respect. 

The  principles  laid  douii  in  this 
regard  in  The  Gluniiil'tinla  (iH-()) .  \ 
P.  D.  at  p.  2S;;  Cuiihlan  v.  Cuni- 
bcrlauil.  fiHoS]  i  C'h.  704;  Smith 
V.  Chadvick  (18S4),  g  A.  C.  1S7.  and 
The  North  Ih-itish  and  Mercantile 
ins.  Co.  V.  TouiTiHr  (1805).  25  S. 
C  R.  177.  should  he  followed. 
Crciiiliton  \.  I'dcific  CoasI  l.uinbrr 
Co./XII,  54'.. 

Judge's  Decision.]  —  The  plain- 
tiff recovered  judgment  in  the  Coun- 
tj'  Court  for  connnission  on  the  sale 
of  a  parcel  of  land  for  defendant  at 
the  full  amount  of  percentage  usuallj 
allowed. 

Defendant  aitplicd  under  section 
309  of  The  County  Courts  Act.  R.  S. 
M.,  c.  3,3,  for  a  new  trial,  or  to  re- 
verse or  vary  the  iudpment,  relying 
on  the  fact  that  another  real  estate 
agent  had  recf>vered  a  verdict  against 
him  for  one-half  the  usual  coinniis- 
sioii  in  respect  of  the  same  sale,  and 
appealed  to  the  Full  Court  from  the 
County  Court  Ti"^?;^'">  order  dismiss- 
ing  that  application. 

//<■/(/.  that  on  such  an  appeal  the 
Court  cannot  review  the  original  de- 
cision on  the  facts  in  the  same  man- 
ner as  it  would  do  on  an  appeal  di- 
rect frnni  the  original  verdict,  and 
can  only  consider  whether  the  de- 
cision of  the  County  Court  Judge  on 
the  application  that  was  made  was 
erroneous  or  not. 

On  such  an  application  it  is  not 
the  duty  of  the  Judge  to  try  the  case 
anew,  and  he  should  not  disturh  the 
verdict  he  has  rendered  unless  on  re- 
consideration it  appears  to  hiiii  that 
tliere  has  not  heen  evidence  on 
which  a  jury  could  have  found  as  he 
did,  or  that  his  verdict  has  l)een  ar- 
rived at  through  an  oversight  or  mis- 
conception of  the  !;iw  or  the  e\id- 
encc.     Douglas  v.   Cross.  XTI,   533. 

-S'l'i'  also  Tnnwr  \.  Tr,tncis.  X,  340. 

Verdict  of  Jury.]— The  Court 
will   not  interfere  with  the  finding  of 


a  uiry,  and  reverse  it,  unless  tlic  ver- 
dict is  perverse,  or  clearly  and  evid- 
ently against  the  weight  nf  evidence, 
or  when  the  jury  has  heen  misdirect- 
ed l)v  the  iudge.  Madill  v.  Kelly,  I. 
280,  ■ 

Master's   Decisions.] — A    rule  to 

govern  appeals  from  the  Master  up- 
on f|uestif)ns  of  fact,  approved.  Land- 
ed Banking  &  Loan  Co.  v.  .[r.f.lcr- 
son.    Ill,    J70. 

■Wrong  Principle  of  Decision.]  — 

The    defendants     had    acted     as    the 
agents  of  the  plaintiffs  at   i'ortage  la 
Prairie    for    the    sale    of    agricultural 
implements    under   a    formal    contract 
in  a  printed   form  with  certain  addi- 
tions and  alteration.-^  in  writing.    One 
of   the  printed   clauses   provided   that 
the  defendants  "agreed  to  guarantee" 
payment  of  all  notes  taken   in  settle- 
ment   for    machinery,    and    the   claim 
in    this    action    was    against    tlie    de- 
fenilants    as    guarantors   of    the   pay- 
ment of  one  of  the  promissory  ncites 
I  taken  hy  them  under  this  agreement. 
I  The    chief    defence    set    up    was    that 
j  such    clause    of    the    contract    should 
I  not    have    heen    inserted    in    it.    heing 
j  contrary  to  the  actual  agreement  lie- 
i  twcen   the  parties,   and  that   the  con- 
'  tract  should   he   rectified   hy   striking 
j  it  out. 

1  In  giving  the  reasons  for  his  ver- 
I  diet  in  favor  of  the  defendants. which 
involved  rectifying  the  contract  be- 
tween the  parties  in  accordance  with 
the  defendants'  contention,  the  Judge 
of  the  CdUiuy  Court  aiipe.aled  from 
appeared  to  liavc  merely  contrasted 
the  weight  of  the  evidence  as  upon 
an  ordinary  issue,  and  not  to  havi 
fully  appreciated  the  rule  of  law,  tliai 
in  asking  the  Court  to  reform  or 
rectify  an  instrument  purporting  to 
contain  the  agreement  of  the  parties, 
the  evidence  to  vary  the  latiguage 
must  l>c  of  the  clearest  and  most  sat- 
isfactory character,  and  overwhelm- 
ingly against  the  document,  to  ena1)le 
the  Court  to  disregard  its  plain 
terms. 

Held,     that     under     these    circum 
stances     the    judgmient    should    have 
heen   set  aside,  or  a  new  trial  grant- 
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ed to  enable  the  defendants  to  offer 
fnitiier  evidence  nf  the  circum- 
stances, but  ftir  the  other  objectinn 
to  the  plaimiff^'  rccoveiy.  Syh'i'stcr 
v.  I'ortcr,  XI.  09. 

Inferences  Rather  Than  Facts.] 

— A  Judge  in  appe;il  will  seldom  re- 
verse the  findinp  of  the  trial  Judge 
on  any  question  of  disputed  facts, 
but  hi'  may  differ  from  him  in  the 
inference  to  be  drawn  from  the  facts 
that  are  not  really  in  dispute,  and 
tliii-  differing,  the  appellant  is  en- 
titled li>  the  Iienefit  of  his  oiiinion. 
Biiotli  V.  Moffatt.  XI.  25. 

Facts  Not  Appearing  in  Notes 
of  Evidence.]  —  The  Court  of 
Queei^ '.-  Bench  is  a  Court  of  Appeal 
from  the  County  Courts  upiiii  facts 
as  well  as  law,  ami  it  is  impossible 
to  infer  that  there  was  evidence  to 
support  a  particular  finding  of  the 
Court  below,  unless  such  appears 
tip"!!  the  material  transmitted  to  this 
Court.  Citiran  \-,  The  Rural  Mnn- 
icit^aUty  of  Xorth  Xorjolk.  \'III,  25.0, 

V/eight   of  Evidence.]   —  Where 

there  is  a  contlict  of  testimony  at  the 
trial  of  an  action  in  the  County 
Court,  and  there  is  evidence  for  the 
f)laintiff  which  the  Judge  may  have 
l)c!ieved  as  against  the  evidence  for 
defendant,  although  he  gave  no  rea- 
son for  his  decision,  his  verdict  for 
the  plaintiff  should  not  be  set  aside 
t)y  a  Judge  of  this  Court  on  appeal 
because  he  thinks  that  the  evidence 
for  the  plaintitt  was  tinsatisfaciory 
and  that  the  trial  Judge  might  have 
decide  I  the  case  on  a  wrong  prin- 
ciple of  law.  In  such  a  case  the 
Full  Court,  on  an  appeal  from  a 
single  Judge, 

Held,  that  the  verdict  of  the  trial 
Judge  should  be  restored.  Robinson 
v.   Taylor,  X,   t,;^. 

Weight  of  Evidence.] — An  appli- 
cation by  the  defendant  for  a  new 
trial  or  to  reverse  or  vary  the  judg- 
ment of  one  County  Court  Judge  in 
favor  of  the  plaintiff  h.iving  been 
made  to  another  County  Court  Judge 
Tinder  section  309  of  The  County 
Courts  Act.  R.  S.   M..  c.  33.  the  lat- 


ter ruled  that  it  should  not  be  grain- 
ed unless  the  verdict  appeared  to  be 
unreasonable  or  un.iu.-t.  or  a  perusal 
of  the  evidence  showed  that  the  trial 
Judge  must,  in  arriving  at  his  decs- 
ion,  have  omitted  through  oversight 
to  consider  some  undi.>puted  (act,  or 
that  some  undisputed  fact  or  some 
plain  principle  of  law  applicable  to 
the  facts  and  favorable  to  the  dc- 
feiidaiu  could  not  have  been  brought 
to  his  attention,  and  the  application 
was  dismissed.  Defendant  then  ap- 
pealed to  a  Judge  of  the  Queen's 
lUnch    against   this   decisitm. 

Helil.  that  the  princiiiles  thus  laid 
down  were  correct,  and  that  the  ap- 
peal should  be  dismissed,  although, 
in  the  c;ise  of  an  api)cal.  under  sec- 
tion 315  of  the  Act.  the  verdict 
would  have  to  be  reviewed  u[)On  the 
facts  in  so  far  as  the  Court  above 
could  do  so  without  h;iving  the  wii- 
iiesses  before  it.  Smith  v.  Snixth. 
IX.  569. 

See  Evidence,  IX. 


\']1.  Proceedixos    Aitkin    Api'eal. 

Supreme  Court.]  —  It  is  doubtful 
whether  it  is  necessary  to  make  the 
judgment  of  the  Supreme  Court  an 
order  of  this  Court  for  any  purpo-e 
when  the  appc.-d  ^s  simply  dismissed. 
and  at  any  r  ,*•  ne  costs  of  an  ap- 
plication to  do  .■'..  should  not  bo  given 
when  not  so  ordered  upon  the  appli- 
cati(ai,     Day  v    Ritfled!:,n\  X!I.   4-1. 


\'III.  ST.^^I\li    Proi-I'-Edin'os. 

Stay   a  Matter   of  Discretion.]  — 

The  strict  legal  right  to  ajjpeal  from 
an  firder  iloes  not  necessarily  entitle 
the  aggrieved  party  to  a  stay  of  pro- 
ceedings. It  is  a  matter  of  discre- 
tion, and  may  be  refused  when  a 
stay  would  defeat  the  ends  of  justice. 
or  where  one  of  the  parties  would 
be   materially  prejudiced   by  it.   while 
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tlic  incnnvcniinco  to  tho  othur  prirty 
wruilil  lio  ni  ,1  imu'li  less  ■.■haracti ;. 
Millet-  V.   Ili-iiry.    Ill,  454. 

Appeal  from  Order  Not  a  Stay.  | 
— Wlicii  an  action  has  been  transfer- 
rc-fl  If)  tile  Giuri  nf  Queen's  Bench  by 
an  order  of  the  Jud^e  of  the  County 
Court  under  section  86  of  The 
Queen's  Ikneh  Act.  iSqS.  there  is  no 
longer  ;iny  cause,  matter  or  proceed- 
ing pendinp  in  the  County  Court : 
and  till-  tiling  of  an  affidavit  '"f  inten- 
tion lo  appeal  from  the  order  under 
.section  .^17  of  The  County  Courts 
Act  will  not  have  the  effect  of  stay- 
ing the  ])rociedinKs  in  the  Queen's 
Ber.ch. 

On  motion  to  commit  the  defend- 
ant or  to  strike  out  his  dcferice  he- 
cause  of  liis  failure  10  attend  and 
submit  to  examination  for  discovery, 
defendant  objected  that  by  his  affi- 
davit of  iniention  to  appeal  all  pro- 
ceedings in  the  Queen's  Bench  were 
stayed. 

I  [rill,  fi'llnwing  Ifiirris  v.  Jiuli^c. 
fiS'0_>]  _'  (J.  H.  565.  and  Moody  v. 
Sti'zcan!.  ]..  R.  6  Ex.  .35.  that  there 
was  no  stay  of  ])roceedings.  Dell  v. 
H(Kcard.  X.  6,^5. 

Costs.  I  —  Proceedings  to  recover 
costs,  imder  tlu'  order  .-ippealed  from. 
will  be  stay-a  upon  pavnient  of  the 
amount  into  Conn.  .Ihcll  y.  Allan. 
III.   47'A 


[X    Costs 

Principal  Points  Raised  by 
Counsel  Decided  Adversely.]  —  An 
afipi'llam  from  the  County  Court  suc- 
ct.'eded  in  his  appeal,  but  the  principle 
points  raised  and  argued  by  his  coun- 
sel  were  decided  against  liim. 

Ili'ld.  that  tnere  should  be  no  costs 
of  the  appeal,  fir  of  tlie  application 
to  I  he  County  Judge,  after  the  trial, 
lo  te\erse  his  judgment.  O'Donohiir 
V.    I'fiiSi-y.   IV,   469. 

Of  Appeal  Refused.  |  . —  N'o  costs 
of  appeal,  ahlunigh  successful,  were 
allowed  because  tlic  objection  as  to 
want  of  evidence  iu'.d  not   been  taken 


I  at   the    tri;d.        Kccslcr   v.    Hamilton 
Pnn'idcnt  &   Loan  S'>cicty.  X,  ,^74. 

Of  Appeal  Refused.  |  —  .\''»  costs 
of  appeal  given  when  point  upon 
which  case  was  dis|)Ose(l  tf  was  not 
argued.     Clarke  v.  Scott,  V,  281. 


X.  Cross-Reff.uf.nces. 

Sec  County  Court.  I. 
See  Criminal  Law,  I. 
See  lNTOxic.\TiNfi   Liquors,   II. 


APPORTIONMENT. 

.S",'('   Life   Est.vtes. 


APPROPRIATION    OF    PAY- 
MENT. 

Principles.  I  —  The  principles  of 
;ippropriatioii  of  iiavirient  discussed. 
McArthnr  v.   MeMillan.  TIL  ^77- 

Form  of  Account.]  —  An  item 
placrd  in  a  debtor  and  creditor  ac- 
couiu  for  boi'k-kceping  purposes  only 
is  nni  til  bi'  treated  as  a  part  of  the 
accouiu  in  considering  the  appropria- 
tion of  payments  to  the  earlier  items. 
Gillies  V.  Coinniereial  Haul:  of  Mani- 
toba. X.  460. 


See  Wills,  II. 
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I.    ARniTRATORS     AND     PROCEEDINGS. 

Disqualification    of   Arbitrator — 

Pri-i'iiius  Opinion.]  —  I'ndcr  siction 
,',i  of  Tlic  Railway  .\ct.44\'ic.  (  Man. ) 
c.  27,  a  persmi  appointed  arbitrator 
(  for  the  settlement  of  the  value  of 
lands  taken),  "shall  not  he  disquali- 
fied l>y  rea.-oii  that  he  is  profession- 
ally employed  by  either  party,  or  that 
he  had  previously  expressed  an  opin- 
ii'ii  as  to  the  amount  of  compensa- 
tion." An  objection  to  an  arbitrator 
that  lie  had  pre\iously  gi\en  a  valu- 
ation to  one  party  and  would  natur- 
ally be  bias-^ed  in  favor  of  the 
aninmit  he  had  fi.xed. 

•/./'/.  untenable  in  view  of  the  slat- 
iitL  1  i.e  section  is  not  limited  to  ar- 
liiu-;uors  appointed  by  a  Judge.  Re 
Xirolson  and  The  Railzcay  Cmnniis- 
siniicr,  \'I.  410. 

I  ;r.ployment    of    Arbitrator    by 

Pav|-y.] — 71, (.  I'ailway  coimnission- 
er  licing  desirous  of  expropriating 
lantU  of  the  plaintiff,  arbitrators  wire 
appointed.  C.  Cone  of  them)  biing 
app' tinted  by  the  other  two.  Con- 
tcmiioraneously  with  the  progress  of 
the  arbitratidi.  C.  was  engaged  in 
auditing  certain  luunicipal  books  at 
the  re(]uest  of  the  municipal  comiuis- 
si..ner.  For  this  work  he  was  paid 
by  the  nutnicipa!  commissioner,  who 
intended  to  reimburse  himself  out  of 
tlie  legislative  grant  to  the  muivci- 
liality.  The  railway  coiumissioner 
was  a  Minister  of  the  Crown.  The 
municipal  conuuissioner  was  a  jor- 
p'ralion  sole,  ami  also  a  .Minister  of 
the  Crown.  The  moneys  he  disburs- 
ed were  those  of  the  'ininicipalities 
and  not  those  of  the  Crown.  The 
two  arbitrators  who  made  the  award 
(one  of  them  being  C).  swore  that 
they  were  not  influenced  by  C.'s  em- 
ployment. 

Ilfld,  that  it  did  not  appear  that 
C.  might  have  been  biassed  or  affect- 
ed in  any  degree  by  his  eiuployiuent ; 
and  that  an  interlocutory  injunction 
restraining  the  taxation  of  costs  un- 
der the  award  should  not  be  granted. 
Rowand  v.  Railway  Commissioner. 
VI,  401. 


Prejudiced  Arbitrator  —  Inad- 
C(litacy  Qf  .Iward  as  liz'idcncc  of 
Misconduct.] — The  Government  ex- 
pro|iriated  certain  lands  of  R.  for 
the  right  of  way  for  the  Red  River 
V'alley  Railway.  R.  having  refused 
the  amt.nint  of  conipensation  ottered 
by  the  Government,  each  party  ap- 
poiiued  an  arbitrator,  and  these 
two  .selected  C.  as  a  third  ar- 
bitrator. C.  had  l>een  a  short 
time  iireviously  employed  by  the 
Government  to  value  lands  of  a  siiu- 
ilar  character  and  adjaceiu  to  those 
in  question,  an<l  also  to  audit 
the  books  and  accounts  of  a  rural 
municipality,  but  both  these  employ- 
ments had  ceased  before  C.'s  appoint- 
ment as  third  arbitrator.  Soiue  time 
after  the  .iward  was  made.  C.  was 
appointed  to  an  office  under  the  Gov- 
ernment. .An  award  was  made  giv- 
ing R.  the  saiue  compensation  as  the 
Gdvernmeiii  had  originally  otTered. 
This  aw.'ird  was  signed  by  the  arbi- 
trator appoiiUed  by  the  Government 
and  by  C.  R.'s  arbitrator  refused  to 
sign,  alleging  that  the  aiuount  award- 
ed was  grossly  inadequate.  R.  filed 
his  bill  to  have  the  award  set  aside. 

Held,  (reversing  the  decision  of 
Bain.  J.)  — 

_(r)  That  C.'s  connection  v.ith  the 
Goverr.ment.  the  employments  h;iv- 
ing  ceased  Iiefore  his  appointmeiu  as 
arbitrator,  could  not  be  treated  as 
such  a  disqualification  as  would  jus- 
tify the  setting  aside  of  the  award. 

(2)  That  inadequacy  in  the  aiuount 
awirded  could  not  in  itself  be  suffi- 
cient ground  for  setting  aside  the 
aw.ird,  but  might  be  evidence  of  mis- 
conduct on  the  part  of  the  arbi.ra- 
tors. 

(,^)  That  tliC  .amount  aw.iriled  in 
this  case  could  not  be  regarded  as  so 
grossly  inadeiu'.ate  a'=  to  furnish  evi- 
dence of  corrupt  and  fraudulent  con- 
duct,    Ro'ieand  v.   Marti)\.  VII.   160. 

Duties  of  Arbitrators  Inade- 
quacy of  A-eard  as  F.iidence  of  Mis- 
conduct.]— Arbitrators  mny  not  ab- 
dicate their  functions  by  ju-actically 
referring  the  question  to  an  dUtsider 
and    adopting   his   opinion;    but    they 
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may    ol)tain    assistance    from    out>i(l- 
ers,  and  even  defer  to  tlicir  ykw-. 

Gross  inadeqnacy  in  the  amount  of 
the  award  may  1)e  evidence  of  cor- 
rupt or  iiiii)r(Ji>er  co-uluct.  i\(>;^rrs 
V.  Cuv.iuu'ycial  i'liion  .Issiiraiicr  Co.. 
X.  067. 


IT.    A\V\R!), 

Signature.]  —  An  order  of  refer- 
ence re(|uirrd  that  llie  award  sliould 
Ue  in  writing. 

Held,  that  it  was  not  necessary  that 
tlie  awar.l  sliouUl  he  >ignetl.  /-'i'('.;' 
V.  Jlolli'v.  I,  61. 

Irregularities  —  Waiver  —  Prc- 
sionption  of  h'ri^itlarily  —  .l-.eard  as 
liridi'iicr  nf  Order  to  lixtend  Tiiiic 
for  .heard. ]  —  Certain  ohjections 
were  taken  to  the  regularity  of  cer- 
tain e.\]iropriation  proceedings.  After 
tlic  award  the  City  did  'ot  repiid'- 
ate  it.  l)Ut  proceeded  to  negotiate 
'..s'iih  tlie  plaintii't  up'm  the  hasis  of 
tlie  amount  awariled.  and  agree.i  t.i 
r,ive  certain  land  for  a  porticn  of 
the  money;  the  City  afterward?  paid 
$i:j,ooo  in  ptirstiancc  <if  thi>  rgrec- 
ment,  and  jiaid  all  the  costs  rif  the 
arhitration. 

Held,  that  all  irregularitie--  iiad 
been  waived.  The  fact"  that  the  award 
had  not  heen  sanctitined  by  a  Judge, 
as  reqttired  hy  the  statute,  would 
form  no  ground  of  objection,  fiir  it 
w.-is  the  duty  of  the  City  to  have  that 
done.  It  did  not  apiiear  that  the 
cormnissioners  liad  heen  sworn. 

Held,  that  this  would  he  assumed 
to  have  been  done.  The  aw.ard  was 
not  iiiadc  within  the  tmie  sju'eitied 
in  the  original  order,  hut  it  recited 
a  further  I'fder  extending  the  time, 

Held,  that  the  original  of  this  fur- 
ther ortler  being  in  possession  of  the 
defendants,  the  award  was  suflicient 
second.iry  evidence  of  it.  U'rit^ht  v. 
Wmnife'^.   III.  349. 


Til.     COMI'F.XS.VTIOX. 

Lands     Injuriously    Affected  — 
Prcspective    Value.] — The   compensa- 


tion allowed  to  owners  for  lands  ex- 
propriated l)y  railways,  under  the 
Manitoba  Sta'tutes.  must  lie  limited  to 
compensation  for  injury  to  land,  or 
to  an  estate  or  interest  in  land. 

X.  owned  lands  on  the  bank  of  the 
l^ed    River,    on    which   he   carried   on 
an  ice  business.     The  ice  was  hauled 
from  the  river  by  teams  and  stored 
in  buildings  on  the  land.     .\  railway 
exi)ropriated    a   portion    of   the   lands 
immediately    adjoining    the    river,    so 
that   the   railway   passed   between   the 
remaining  portion  and  the  river.  The 
arliitrators    awarded   compensation,  in 
addition  to  the  value  of  the  land  and 
damage   to   buildings,    for   a  contriv- 
ance  called   an   endless   chain,   which 
X.    intended    to   use   for    hauling   ice 
from   the  river  to  the  storage  build- 
ings,   but    would    be   prevented    from 
usin.g  by  reason  (T  the  railway  pass- 
ing   between    the    buildings    and    thi 
river.      This    contrivance    was    not    in 
use   when   the   land   was   taken. 
On  appeal  from  the  award ; — 
field,    that    the    arbitrators    should 
have  considered  the  land  as  it  stooi! 
when  taken  by  the   railway,   and  not 
have    allowed    any    additional    com- 
pensation, because  the  owners  might, 
at    some    fu'ure    time,    desire    to    n^i 
appliances     vhich   the    railway    would 
interfere    w.ih.        /v<'    \ie',iol<:on    and 
The      Rail\eay     Comiuissiouer.     VII 
400. 

See  also   Prnuc  Schools. 


I\'.   .\ppF..\i.  .\\n  Settixg  .'Xside;. 

Erroneous  View  of  Law.] — An 
arbitrator  enclosed  in  an  envelope  hi.^ 
award  and  a  nieino.  containing  an 
exhaustive  review  of  the  cases  bear- 
ing on  the  question  decided  by  him. 
and  showing  that  he  had  taken  ,i'i 
erroneous  view  of  the  law.  The  en- 
velope was  marked  "  Doig  z'.  HolKy 
.Award,  .Arbitrator's  Fee,  $100."  On 
the  memo,  was  indorsed :  "  This 
memo,,  after  perusal  by  the  pariy 
taking  up  the  award,  is  to  be  givi  ;i 
to  the  opposite  solicitor,  who.  aftt  r 
perusal,  is  to  return  it  to  nie.  VV.  L." 
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-TINT,  Aside. 

Law.]  —  .An 
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//c7</,  that  when  the  grounds  of  the 
arhitrator's  decision  ai)i)e;ir  in  some 
comeniporaneous  document  deliver- 
ed witli  the  award,  the  Cnurt  can 
1  "ik  at  it,  and  will  entertain  an  ap- 
piication  to  set  aside  the  award  as 
fniindcd   upon   an    ernineous   view   of 


t!i 


law. 


Doi< 


llollcx.  I.  6i. 


Agreement  Not  to  Appeal — "  In 

/■-.inity"  hisi-rt,\l  in  a  Rn!i'.\ — F.  and 
B.  agreed  to  an  ariiitratinn.  Tiie 
t'dldwing  was  one  of  the  pruvisions: 
"  It  IS  distinctly  agreed  th.at  each 
fiarty  liereto  sii;ili  at  oiice  ol)ey  the 
award,  and  shall  not  appeal  from  nr 
move  against  the  same,  or  in  any  way 
re>i:-t  the  same:  ....  ;ind  no  resort 
shall  l)e  had  to  any  legal  or  equitable 
pmceedings  to  resist  or  alter  the 
same,"  On  an  a])plication  by  nde 
nisi  in  set  aside  the  award  fur  niis- 
(iinduct  of  the  arbitralurs,  and  on 
rther   grounils — 

Held,  'n-  the  Full  Curt,  that  al- 
lh'>ugli.  i.nder  the  provisions  of  the 
;i:.,'rcemem.  the  parties  were  prevt'nt- 
ed  from  having  the  submission  made 
a  rule  of  Court  under  C.  L.  P.  .\ct, 
if^34.  s.  I",  yet  a<  a  hill  could  have 
i'eeii  tiled  in  equity  to  impeach  the 
,'iw,".rd,  the  rule  might  he  ;imcnded 
hy  adding,  after  the  style  of  Court, 
the  word';  "  in  equity,"  after  which 
relief  could  he  gr:inted.  Re  Fislur 
and  Brozcii.   I.    ii6. 

Evidence  of  Arbitrators.]— Evi- 

ileiice  of  an  arbitrator  as  to  whether. 
m  estimating  the  coniipensation.  he 
bad  taken  into  consideration  matters 
wiiicb  were  not  within  his  jurisdic- 
t on.  i>  a(hnissihle.  Re  Scott  and  Tlic 
luiilzcay  Com»iissi(i)ii'r.  Vl.    1Q3. 

Proceedings  Upon.]  —  L'pon  the 
argument  of  a  rulr  to  set  aside  an 
.iw.ird,  it  was  ohjccted  that  the  mo- 
lion  paper  on  which  the  rule  was  ob- 
tained, making  the  order  of  reference 
a  rule  of  Court,  was  not  signed  by 
counsel. 

Held,  that  the  objection,  if  a  good 
■  HU,  should  be  raised  by  some  pro- 
ceeding to  sii  aside  or  discharge  the 
rule.     Doifi  v.  Hollcy.  T.  61. 


Threats  —  Agrccmcr.t  Sigurd  un- 
der riireat  of  Criminal  I'roeeedings 
— .heard  —  .hujuiesecncc  — Waiver.] 
— The  plaintiff  having  bought  two 
norses  from  the  defendant  and  given 
a  chattel  mortgage  upon  them  which 
u;is  to  be  paid  by  delivering  hay.  a 
dispute  arose  as  to  whetlur  the 
hor.^t'S  had  l)een  paid  for  or  not.  De- 
fendant tlien  seized  the  horses,  claim- 
ing a  right  to  do  so  under  ihe  chat- 
tel nifirtgage,  when  pLaintiff  prose- 
cuted him  for  stealing.  The  defend- 
ant then  thre.atened  to  prosecute  the 
plaintiff  for  perjury  in  swearing  to 
the  informmtion.  The  parties  then 
agreed  to  refer  their  disputes  to  ar- 
bitration, the  plaintitT  having  been 
inducetl  by  the  threats  to  do  so.  The 
proceedings  of  the  arbitrators  were 
admittedly  irregular,  but  an  award 
was  made  giving  the  horses  to  de- 
fendant, who  was  to  pay  the  feed  bill 
due  against  them,  and  $13  for  pre- 
vious expenses.  The  defendant  then 
ti;iid  the  feed  bill  and  the  $15  and 
took  away  the  horses. 

.More  tli;in  four  months  afterwards 
the  plaintiff  reple\ied  the  horses  in 
the  County  Court,  when  tlie  Judge 
found  that  the  horses  had  been  paid 
for  hy  the  delivery  of  hay,  and  that 
the  arbitration  proceedings  were  ir- 
regular, but  was  of  opinion  th;it 
plaintiff  had  hy  his  conduct  and  ac- 
quic-^cence  waived  ail  objections  to 
the  award. 

On  appeal  to  ;i  Judge  of  the 
Queen's    Bench — 

Held,  th.-it  the  agreement  of  ,'irbi- 
tration  was  whoilv  void:  irilliains  v. 
liayley.  4  Ciff.  (.^S.  L,  R.  1  H.  L. 
200,  and  U'indhill  Local  Board  v. 
I'int.  45  Ch.  1).  35r.  followed.  Floii;- 
er  V.  Sadler.  10  [}  P..  I).  ^j2.  dis:in- 
giuslied. 

Ifeld.  also,  thai  the  plaintiff  was 
not  estopped  from  objecting  to  the 
agreement  and  award  by  the  fact  that 
he  had  allowed  the  defendant  to  take 
the  horses  and  pay  the  money  ac- 
cording to  the  award,  or  hy  allowing 
the  defendant  to  \.ep  the  "horses  for 
so  long.  Ilayzeard  v.  I'liitUps.  6  .\. 
&  E.  iiq;  Bartlc  v.  Musgraxe.  i 
Dowl,  \.  S.  325,  followed,  Lafcr- 
riere  v.  Cadieux.  XI,  i;5. 
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V.     ACTUINS    ON    AWARIl. 


Pleading.] — It  was  not  necessary 
{(IT  the  plaimiff  to  allege  in  his  de- 
claration that  a  hy-law  had  hi-'cn 
passL-d  by  tlie  defendants  authoris- 
ing- the  notice  of  arbitratinn  in  ques- 
tion. Ilarpcl  V.  Portland,  \~  U.C.R. 
445.    followed. 

The  count  of  the  declaration  ^ct- 
ti.ig  up  a  inonty  demand  by  virtue  of 
the  award  was  held  bad,  because  the 
award  had  not  been  confirmed  by  the 
County  Court  Judge.  Scott  v.  The 
City  of  Winnipeg.  XI,  84. 


ASSAULT. 

Sec  Ckimin.m.  L.\w,  IX   (a). 


ASSESSMENT    ROLLS. 
Sec  T.w.ATioN',  I,  III. 


ASSIGNMENTS. 

By  Parol.]  —  Held,  by  ihr  Full 
Court,  aftirming  the  decision  of  Tay- 
lor J.,  that  an  equitable  assignment 
of  a  chose  in  action  may  Iv  made  by 
any  words  or  acts  sh' w.ng  a  clear 
intention  to  assign;  a  deed  or  writ- 
ing is  not  necessar\.  McMastcr  v. 
Canada  Paper  d'..   1,  309. 

Sc'c  also   West  v.  Lynch.  V.  167 

Order  to  Pay — I'alidity  of  Assii^u- 
nicnt — Statute  of  f'rauds.] — McK.  & 
McQ.  being  indebted  to  defendant, 
gave  him  an  order  directed  to  the 
mayor  and  council  of  the  City  of  \V.. 
requesting  them  to  retain  $600  from 
money  com:ng  to  tlicm,  and  pay  same 
to  defendant.  Shortly  after  McK. 
gave  plaintiff  an  order  on  defend- 
ant in  the  following  terms:  "Will 
you    kindly    agree    to    pay    Edward 


Lynch  the  amount  of  money  due  us 
on  order  for  tanks  to  corporation 
after  you  receive  same  from  the 
chamberlain,  to  be  paid  by  him  to 
men  for  work  on  same."  Defendai;t 
indorsed  the  order  as  follows;  "I 
will  agree  to  pay  the  balance  of 
money  upon  the  order  you  gave  nie 
on  tile  City  chamberlain,  first  deduci- 
ing  the  amount  you  owe  me,  and  the 
balance  I  will  pay  over  to  the  said 
Edward  Lynch." 

Held,  that  the  acceptance  by  de- 
fendant was  valid,  and  bound  the  ac- 
ceptor to  pay;  and  that  the  Statute 
of  I-'rauds  was  not  a  defence.  Lynch 
V,  Clougher,  I,  293. 

See  Ontario   Hank  v.  .Uc.lrthur. 
V,  381. 

Conveyance  of  Land  to  be  Ac- 
quired.] —  A  half-breed  child  con- 
veyed all  his  "  right,  title,  interest, 
claim,  property,  and  demand  both  at 
law  and  in  c(|uity  of  which  he  is  now 
in  possession,  or  of  which  he  may 
hereafter  become  possessed,  of,  in 
and  to  the  said  land  to  which  he  i-, 
or  may  become,  entitled  as  heir-at- 
law  of  such  half-breed  in  the  said 
Province  of  Manitoba,  wheresoever 
the  same  has  been,  or  may  hereafter 
be,  allotted." 

Held,  a  good  equitable  assignment. 
Sutherland  v.  Schultc,  I.  13. 

Agreement  to  Assign  Moneys 
to  be  Earned.] — A  firm  of  contrac- 
tors agreed  with  S.  that  if  he  wouM 
indorse  their  notes  to  the  Molsoiii 
Bank  to  the  amount  of  $10,000,  they 
would  give  ar,  assignment  to  tiie 
Bank  of  all  moneys  to  be  payable  to 
them  from  a  Raihvay  Company  from 
contracts  made  and  to  be  made  by 
them  with  the  Railway  Company  to 
secure  the  notes.  They  also  agree! 
with  the  Bank  that  in  consideration 
of  an  advance  to  them  of  the  mon;  y 
upon  their  notes  indorsed  by  S.,  thiv 
would  assign  to  the  Bank  the  sa-i 
moneys,  and  gave  to  N.,  the  Bank 
manager,  a  power  of  attorney  autii- 
orizing  him  tr)  collect  from  the  Ra!- 
way  Company  the  said  moneys.  ■■. 
indorsed  the  notes  and  the  mone  = 
were  advanced. 
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Held,  that  this  transactiDn  amount- 
ed to  an  equitable  assignment  to  the 
Bank  of  the  moncvs  in  question. 
Rodick  y.  GiindcU,  I  D.  M.  &  G.  764, 
distinguislied. 

Held.  als<i,  that  moneys  arising  out 
of  future  contracts  can  be  assigned. 
Tadby  w  The  Official  Receiver,  13 
.\pp.  Cas.  52,^ ;  Re  Coark,  Coomhe 
V.  Carter,  36  Ch.  D.  348;  and  A^i' 
Tnrca>\,  40.  Ch.  D.  5,  followed. 
Brown  V.  Johnston,  12  A.  R.  190, 
distinguished.  Molsons  Bank  v.  Car- 
scadcn,  VUl,  451 

Assignment  of  Future  Income 
and  Profits  —  Moneys  Held  in 
Trust]  —  The  plaintiffs,  by  a  garn- 
ishee order,  attached  moneys  in  tlie 
hands  of  the  garnishees  owing  to  the 
defendants.  The  defendants  had 
previously  assigned  to  trustees  for 
bondholders  all  the  profits  and  in- 
come of  the  concern,  and  the  trustees 
therefore  claimed  the  moneys  as 
against  the  plaintififs.  The  deed  of 
assignnijcnt  provided  that  the  defend- 
ants might  use  the  income  assigned 
in  carrying  on  their  business  until 
default  in  payment  of  the  bonds,  and 
the  plaintiffs'  claim  was  for  goods 
required  by  the  defendants  in  the  or- 
dinary course  of  tiieir  business. 

Held,  that  the  defendants,  if  the 
moneys  attached  had  come  to  their 
hands,  might  properly  have  applied 
them  in  payment  of  the  plaintiffs' 
claim  and  that  the  claimants  were 
nnt  entitled  to  them  as  against  the 
plaintiffs,  National  Electric  Manu- 
facturing Co.  V.  Manitol'a  Electric 
and  Gas  Eif^ht  Co.,  l\.  212. 

Deposit  Receipt  _  "Not  Trans- 
fmihlr  ''—Chose  in  Action — Assign- 
vient  of  I Jcbt.]— The  words  "  Not 
transferable  "  were  printed  across 
the  face  of  a  receipt  given  by  the 
Bank  to  the  assignor  of  the  claimant 
for  a  sum  of  money  deposited  by  the 
firiner  with  the  Bank  at  interest. 

Held,  that,  a' though  this  prevent- 
ed! the  instrument  being  considered 
'I'gMtiable.  it  did  not  pi  event  the  de- 
p"-:tor  from  ;issigning  ihe  claim 
■•■eainst  the  Bank  for  the  money  de- 
r^^ited. 


Qucere. — Whether  it  is  possible  for 
any  persons  tu  so  contract  as  to  pre- 
vent a  debt  arising  out  of  their  trans- 
actions fr<im  being  assignable  by  the 
creditor.  In  re  Commercial  Bank  of 
Manitoba,  Barkzcelt's  Claim.  XI,  494. 

Right  of  Assignee  to  Sue  in  His 
Own  Name  —  Assi.!^nnients  .let,  R. 
S.  .\E.  c.  I,  s.  3.] — A  person  to  whom 
debts  and  choses  in  action  ha\e  been 
assigned  by  an  instrunient  in  writing 
may,  under  The  Assignments  .•\ct, 
R.  S.  M.,  c.  I,  s,  3,  bring  an  action 
thereon  in  his  own  n;ime  against  the 
debtor,  although  they  have  been 
transferred  to  him  only  for  the  pur- 
imse  of  joining  a  number  of  claims  in 
one  suit,  and  Ik?  has  no  beneficial  in- 
terest in  them.  Mussen  v.  The 
Great  A'orthwest  Central  Railway 
Company,  XII,  574. 


ASSIGNMENTS   FOR  THE  BEN- 
EFIT   OF   CREDITORS. 

When  Irrevocable  —  Delivery.] 
Whether  a  conveyance  for  the  benefit 
of  creditors  has.  or  has  not.  ceased 
to  be  revocable,  depends  on  the  char- 
acter of  the  representation  maile  to 
the  creditors  as  to  its  existence,  and 
the  manner  that  such  representation 
has  been  acted  upon,  A  debtor  exe- 
cuted certain  con\eyanccs,  absolute 
in  form,  to  two  relatives  and  caused 
them  to  be  registered.  At  the  same 
time  he  had  prepared  a  document  set- 
ting forth  that  the  grantees  were  to 
hold  the  lands  upon  certain  trusts  for 
the  benefit  of  certain  scheduled  cred- 
itors. This  document  he  did  not 
execute.  All  the  papers  were  re- 
tained by  the  debtor  and  neither  of 
the  grantees  saw  them  until  after  his 
death,  when  one  of  them  executed 
the  declaration  of  trust. 

Held,  that  no  trusts  had  been  de- 
clared by  the  grantor.  Although 
registration  of  a  deed  may  not  neces- 
sarily imply  delivery  of  the  deed,  yet 
the  usual  certificate  of  the  registrar 
of  the  registration  of  the  deed  is  by 
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C.  S.  M.,  c.  6o,  -;.  ,?i.  tiiatk'  t^riiiui 
facie  evidence  of  tlie  ixisieiice  of  the 
deed.   I.cacock  v.  Clhunbcrs.  Ill,  645. 

When  Irrevocable.] — As  soon  as 
the  fact  of  an  assignment  for  credi- 
tors has  been  eonununicated  to  a 
creditor,  wlio,  iliouRJi  lie  may  not 
execute  it,  does  not  repudiate  it,  a 
bindinij  irrevocalile  trust  i-~  created 
wliicli  constitutes  the  trustee  a  pur- 
chaser fur  value.  luTtrand  v. 
Parkcs.  VIII,   175. 

Assignment  for  Creditors.  As- 
signee   a    Purchaser   for   Value   — 

Rft'cct  (>f  Xotirc  to  Soiiu-  Crrdittirs.] 
—  W.  l)ecriine  indebted  to  defemlant 
iri  |SS()  for  money>  advanced;  in  Jan- 
uary. [SS7,  defendaiU  pressed  \V.  for 
sirurily,  wlien  lie  t;;i\e  <lefei!d;uit  a 
cliattel  iiiort^aRc  on  his  stock-in- 
trade.  .At  that  lime  he  was  insol- 
vent. In  J;miiary.  iSSc).  W,  fjave  de- 
fendant a  second  chattel  mnrtRa.ore. 
Tile  two  nmrtijam'^  were  i  lentical. 
except  in  iheir  dates  ;\nd  I'r.e  time 
the  iiKincy  was  to  be  paid.  Tlie  first 
niortg.itie  was  nevt'r  iiled  :  the  second 
was.  Shortly  afterwards  W.  made 
an  assigniiKiit  to  llie  oflicial  assignee, 
under  40  Vic.  c.  45  (R.  S.  M..  c.  7), 
who  tonk  pi,ssessi:in  of  the  p'ood^. 

//(■/(/.  T.  That  the  assignee  miffht 
have  a  declaration  as  to  the  validitv 
of  the  mortRaues.  althouRh  he  was  in 
possession  am!  the  properly  was  chat- 
tels only.  2.  The  .•issiiinee  was  a  pur- 
chaser without  notice,  .allhouph  some 
of  the  creditors  for  whom  he  was 
trustee  had  notice,  more  particularly 
as  such  notice  was  constructive  oiilv. 
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.  .   virtue  of  the  -tatute  40  Vic,  c  4^. 
Pcrti-nud  V.   Pm-kcs.  VTII,    175. 

Sec   FK.\ri)ri.F.N-T   Conveyances.    III. 
VI,  X. 


ATTACHMENT  OF  DEBTS. 

Sec  G.\rnisii.\u:nt. 


tiff  be  a  resident  of  this  Pro\ 
Where  the  parties  to  a  note  both  re- 
side in  a  foreijiu  country,  the  pre- 
sumption is  that  liie  note  was  made 
there.  .\n  affidavit  for  an  attach- 
ment must  state  whether  or  not  the 
defendant  is  a  corporation.  Mc- 
Master  v.  Jmies.  VI,   186. 


ATTACHMENT    OF   PERSON. 

I.  .\i-i-ni.\viT, 
II.  C.\.  Sa. 

III.  DehtoI!'.-;   .\ct. 

IV.  DiSClIAKfJE. 
\'.    Pl-lliiRITlES. 

VI.    SlCTTINC     .\SIIiE. 

1.    .\fi-iiiavit. 


rile    statuic,    C.    S. 
^,    does    not    require 


Contents.  | 

M..    c     17-    ■ 

that  any  |)articular  words  should 
be  coniained  in  the  aftidavit  used 
on  an  application  for  ca.  re., 
but  only  that  such  facts  and  circiini- 
stances  be  shown,  as  will  satisfy  .i 
Judge  that  the  case  is  one  proper  for 
"a   writ   to   issue.     O'Cornor  v.    Kyle, 

II,  220. 

Intention  to  Defraud.] — An  in- 
tention to  defraud  '.  reditors  may  bo 
inferred  from  a  punosc  to  leave  the 
Province  without  sliowing  any  con- 
sideration for  creditors  f)r  any  desiic 
to  pay  off  the  indebtedness,  at  all 
events,  where  it  does  not  appear  tbit 
the  in; ended  departure  was  with  the 
expectation  of  the  more  quickly  pay- 
ing  off  debts.     Green   v.   HaminonA, 

III.  07. 


Pre 

C.   .S. 
issue 
been 
Call 


41 


■16 


ATTACHMENT  OF  PERSON. 


4(; 


slioiiUl 

ivit    usid 

(•(J.      ri'., 

J  circuni- 

satisfy  a 

jnipcr  for 

V.   KyU: 

-An    ill 

;    may   l>o 

leave  the 

any   con- 

my  desire 

ss.    at    all 

ipcar  tint 

with  tlie 

ickly  pav- 

laiiinionJ, 


II.  C.\.    Sa. 

Preceded   by   Ca.    Re.]    —   Uiuler 

r.   .S.   M..  c.  .V.   -■  77'  a  <■"•  •«"•  '■'I" 

i?siR'    only    ag:iinst    a    defendant  has 

been    held    to    bail    under    a    i."a.  >c. 
Gait  V.  Gore,  II,  147. 


in,   l)i:TiTou's  Act. 

Committal   for  Non-Payment  of 

Costs— .Ui'(i;(.y  to  Pay]   —  I'pon  an 
applii-ation    to    commit    two    persons 
tor   non-iiayment    of   a  juilRment   for 
co'its.  it  appeared  that  they  were  two 
nf  the  mendu'rs  if  a  firm  enRaRed  in 
carryiiic;  ont   several   contracts.     One 
contrrict  was  completed  and  on',   of  it 
a    profit    li.-id    l)een    made    which    had   i 
III  it   been   divided,  bnt  had  been   used  I 
ill    the    work    under    the    odicr    con-  ! 
iracts.         l!     w;is    uncertain    wlicilier  j 
pr  ifi'   or  loss   woii'd  accrue  from   tb.e  \ 
Other  contracts. 

//>'/(/,   that   the   facis  did  no!    Cs'ab- 
lidi   that   tile  deb'ors   had   h:id   mean-  1 
to   nay    the    iud'^nient    debt.     Saul   v.   1 
Kjtriiidii.   \'[.   t8'). 

Committal  for  Non-Payment  of  ' 

Costs- Stahi'i's  in  }'>n-,\-  —  Prfitiilt. 
![■:■.■  /'rcn'i/.  — R..  an  apiMit  of  S., 
obtained  out  of  Court  a  sum  birder 
ibrin  that  to  which  S.  was  entitled. 
.\n  order  was  made  for  the  re-iiay- 
irent  of  the  excess  with  cost-.  Upon 
ail  application  to  ciimmit  R.  for  de- 
f.'iit't  ill  pavment  — 

//,•/(/.  I. That  The  Debtor's  Act.  32 
&•  .',,^  ^''c.  (Imii. ).  c.  62.  was  in  force 
in  Manitoba.  _'.  That  it  sufficientlv 
appearing  that  R.  had  means  to  pay.  j 
an  order  should  be  made  for  his  com- 
mittal. ,^.  That  the  order  might  be 
made  for  non-payment  of  costs.  4. 
That  the  default  in  payment  might  be 
proved  as  well  hv  R.'s  admission  as 
by  artidavii  of  the  parly  to  whom 
raynicnt  sbon'd  have  been  made.  A'c 
Prciiuirr,   \'I.   jt,. 

Material  for  Application  —  .}/!- 
trjI—Onlrr  OtJ'.rr  than  that  .tsl-rd 
F'^r.] — Depositions  of  a  debtoi    taken 


upon  an  examination,  as  to  hi<  mean* 
to  Satisfy  a  judgment,  may  be  u-ecl 
against  him  on  .an  ap|)lication  to 
committ  under  The  Debtor's  .\cl.  So. 
also,  mav  his  cross-ex.imination  up- 
on an  atTidavit  filed  by  him  in  answer 
to  such  an  application.  The  decis- 
ion of  a  single  Jmlge  upon  such  an 
application  will  not  be  readily  re- 
versed upon  appeal  .\n  order  to 
pay  by  instalments  may  be  made  up- 
on a  summons  to  commit.  Mc.\lo>i- 
ii.c/i'  V.    Ortnii,  VI,   330. 


TV.    DlSCII.ARGE. 

Evidence  on  Motion.) — On  an  ap- 
plication for  the  di.-ch.irge  of  the  de- 
fendant, who  li;id  been  arrested  un- 
der .1  writ  of  (■(/.  sa.,  fi'aiiititY  pro- 
posed to  read  in  opj)osiiion  to  the 
motion,  (i)  The  cross-ix.amination 
if  the  defeiid.aiit  ui)o!i  his  affifl-ivit 
li'ed  in  suiijiori  of  thi;  aiinlication  : 
( J I  Ins  examination  ;is  ;i  judgnient 
debtor:   and    ( ,! )    ceri.ain  .alTidavits. 

//.7(/.  by  t!ie  Full  Court,  (a)  re- 
\'ersing  the  order  of  \\'alll)ridge.  C. 
T..  iliat  the  evidetice  tendered  should 
ha\e  been    received. 

Qtt.rrc. — Wotdd  depositions  of  lie 
defendan'  tal<eii  at  the  trial  of  an- 
other action  be  admissible?  Ki'clcr 
y.   .''/i7-".','TC(i(i(/.   ir.    14Q. 

Dischars:e  of  Bail  for  Delay.]  — 
The  .Act  48  Wc.  c.  17.  s.  o;,  as  to 
proceeding  against  a  def.nd;mt  ar- 
rested under  a  caf'ias.  does  not  apply 
where  the  defenflant  has  been  releas- 
ed on  bail.  In  such  case  tlie  id.'iintilT 
has  the  usual  time  to  take  his  pro- 
ceedings.    McPic  V.  Ilcroii,  Til,  231. 

When  Obtainable.] — A  defendant 
in  i-'o-e  ciis'ody  under  (•(;.  rr.  camiot 
nptdy  for  h\<  fliscliarce  tmder  scc- 
tiojis  1 15  and  ti6  of  the  .\.  J.  Act. 
unless  he  has  been  charged  in  exe- 
cuMon.     Broxi'ii    v.    Ilnopcr,    IT  I,   8S. 

When  Obtainable.] — Where  iudg- 
nient  lia-  been  obtained  against  a  de- 
fendant   in    cus'oilv   under   a   ca.   re. 
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and  one  ninnili  elnpsLs  without  fur- 
tlicr  procccdiiiKs  hfiii^r^  taken,  ilic  dc- 
fctulaiU  is  entitled  ti>  liis  discharge. 
brown  \.  /loi'i'ir,   III,  Sy. 

Jurisdiction  of  Chamber  Judge.  J 

—A  Tiidgc  in  Chambers  lias  jurisdic- 
tion to  ordcT  ilic  (JiscliarKc  oi  a  de- 
fendant arrested  under  a  ca.  re, 
either  upon  llu'  merits  or  upon  tech- 
nical 1,'rounds.  Green  v.  llanimoml, 
HI,  97. 

Conditions  _  C(»j/.9.]— Tiie  Court 
has  nn  Jurisdiction  to  imp  ise  tlic 
payment  of  costs  as  a  conditi.in  of 
disciiarge  from  custody.  Munkinan 
V.  Siunolt,   III.    170. 


V.  Priorities. 

Priorities—  Lxccittiou  Crcdilors— 
Irrcgtihiritics  as  nrtxcccn  Competing, 
Creditors.] — Tliree  creditors  issued 
writs  of  sununons.  prior  to  tlie  issue 
of  a  writ  of  attaclinienl  against  tlie 
same  defendants  !)y  anoilier  creditor. 
A  liftli  issued  a  writ  of  summons 
after  the  attaclinieiu.  Tlie  three  ob- 
tained executions  first.  In  settling 
the  priorities — 

Held,  I.  Alerc  irregularities. which 
might  be  taken  advantage  of  by  the 
defendant,  are  not  open  to  third  part- 
ies. 2.  A  judgment  may  be  attacked 
by  a  third  party  on  the  ground  that 
it  is  signed  as  against  the  firm,  and 
that  the  debt  was  the  private  debt  of 
a  member  of  the  firm  only.  3.  The 
fifth  creditor  was  entitled  to  share 
with  the  attaching  creditor,  it  not 
being  necessary  for  subsequent  cred- 
itors to  issue  attachments.  I'ischcl 
V.  Tou'>isend,  I.  90. 


VI.  Setting   Asihe. 

Cause  of  Action  Doubtful— /?a)7.] 
—  1.  .V  eapias  will  not  lie  set  aside  on 
the  ground  that  the  plaintiff  has  no 
cause  of  action,  unless  that  fact  clear- 
ly  appears.       2.    Where   the   debi    is 


sworn  at  $135,  bail  ordered  at  $Joo  is 
not  excessive,   lloyd  y.  Iriein.  Ill,  90. 

Cause   of    Action    Doubtful.]    — 

The  affidavit  upon  which  a  capitis  is- 
sued disclosed  a  good  cause  of  ac- 
tion, but  examinaiion  upon  it  ren- 
dered success  very  doubtful.  Upon 
a  motion  to  set  aside  the  writ — 

//i7f/,  that  the  Court  should  not  in- 
terfere unless  it  was  very  clear  that 
the  plaintiff  must  fail.  Anderson  v. 
Johnson.   \T,    113. 

Joinder  of  Debts.] — The  statute 
provides  that  no  writ  of  capias  shall 
be  issued  for  a  cause  of  action  less 
th;in  $100.  The  debt  owing  by  de- 
fendant to  plaintiff  was  under  $100, 
and  the  plaintiff  procured  an  assign- 
ment to  himself  of  a  debt  owing  by 
defendant  to  another  creditor,  the 
two  together  amounting  to  more  than 
$100.  On  the  joint  indebtedness  he 
i/b'.ained  a  writ  of  capias. 

1 1  eld.  unobjectionable.  Bryan  v. 
Freeman,  VII,  :J. 

Sufficiency     of    Material.]    —    A 

Judge  has  no  power  to  set  aside  a 
writ  upon  the  ground  that  the  Judge 
should  not  have  been  satislied  with 
the  material  upon  which  it  was 
granted.  An  application  in  Cham- 
bers for  a  discharge  is  no  bar  to  a 
subsequent  application  to  the  Court 
to  set  aside  the  order.  Green  v, 
Hammond,   III,  97. 

Concealment   of   Facts,] — An    at- 

tacliiiicni  was  obtained  by  an  attorney 
who  appeared  foi  the  plaintiffs,  but 
who  was  in  reality  the  defendants' 
attcirney,  upon  the  ground  that  the 
defendants  liatl  assigned  their  pro- 
perty with  intent  to  defraud  their 
creditors.  The  fact  that  the  assign- 
ment was  to  the  idaintiffs  themselves 
ha\iiig  been  concealed,  the  attach- 
ment was  set  aside  with  costs  to  be 
paid  by  the  attorney.  IVIiitla  v. 
Spoiee.  V.  392. 

Style  of  Cause.]  _  The  affidavit 
gave  the  defendant's  name  as  "  J. 
Berkwin  Johnson."  His  proper 
name  was  "  Berkwin  Johnson,"  but 
he    had   been    sued   and   had   pleaded 
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a^  "  J.  B.  Johnson."  ;in(i  adtnitlcd 
:hat  hf  frequently  ui-cd  llic  "J."  as  a 
d;stinKiiishinR  k'ttcr.  In  tin:  order 
;ind  writ  tiic  name  was  "  J.  H.  Jolin- 
■-on." 

Iltid,  that  the  order  and  writ  were 
defective,  but  iniRht  be  amended  up- 
(II  piyment  of  costs.  Anderson  v. 
Jdlnison,   \'I,    113. 

Style  of  Chnae—Suifiiii'iicy  of  ///- 
li'f;atiinis — Part  of  Cause  of  Action 
Assii^ned  to  Plaintiff  by  Another 
Creditor.]  — The  defendant  was  ar- 
re.'^led  under  a  writ  of  capias.  In 
the  writ  and  in  the  affidavits  to  hold 
lo  bail,  the  defendant  was  called 
!,);iniel  F.  Freeman.  His  true  name 
was   1  )aniel  Foster  Freeman. 

//.'/(/.   sufticient. 

The  Court  will  not  interfere  on  the 
j^round  of  the  cause  of  actinii  being 
iiisulticiently  stated,  uidess  it  is  very 
clear  that  the  plaintiff  h.'is  110  cause 
of  action.  Bryan  v.  Freeman,  VII. 
57- 

Irregularities   _   .hnendmcnt.]-- 

!.  Deviations  in  a  writ  of  capias, 
triiii  the  form  jirescribed.  do  not 
lu.ite  the  writ,  unless  they  affect  the 
si.bstance  or  are  calculated  to  mis- 
k-.id.  J.  It  is  not  necessary  to  state 
the  cause  of  action  in  a  writ  of 
capias.  3.  The  omis>ion  of  the  words 
"  to  wit  "  is  unimportant.  4.  The 
writ  should  show  aR.'iinst  whom  it 
i-  issued,  and  that  distinctly  and  in 
itrms.  An  amendment,  however, 
was  permitted,  the  writ  taken  as  a 
whole  not  being  capable  of  miscon- 
-iruction.  Green  v.  Hammond,  111, 
"7-  

Term  of  BringiTi;X  K'o  Action  for 
Damages  —  Costs.  '.Zefusal  of.\—\n 
suing  out  a  writ  of  attachment 
against  defendant,  plaintiff  had  omit- 
ted to  stale  in  his  affidavit  whether 
the  defendant  was  a  corpor.ation  or 
not.  The  defendant  being  therefore 
entitled,  c.v  debit o  justiticr.  to  have 
the  writ  set  aside. 

Held.  (Dubuc.  J.,  dissenting),  that 
the  Court  could  not  impose  the  term 
'  f  bringing  no  action  against  the 
plaintitif  as  a  condition  of  setting  the 


writ  aside,  but  that  costs  should  be 
refused  unless  defendant  would  con- 
sent to  such  term  being  imposed. 
Aslido:en  v.  Pcderich.  .'  .M.  R  jij, 
followed. 

Per  Didiuc.  J. — Tlie  Court  has  jur- 
isdiction to  impose  the  term  of  bring- 
ing no  action  in  .n  proper  case,  and 
in  ''-is  case  such  term  siiould  be  im- 
P'    .d.     Wilson   V.   Smith.   IX,   318. 
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II.    DlTV    .\NIi    I.I.MIII.ITV. 

III.  Fees    and    Other     Remunera- 

tion. 

IV.  Lien. 


I.  Proceedings   Ag.mnst   .Xttornev. 

Breach  of  Undertaking — Cnder- 
lakini;  as  .Ulnrney.] — An  attorney, 
having  undertaken  to  pay  the  Clerk 
of  the  Court  certain  fees  for  stamps 
furnished  to  him  upon  the  under- 
t;dcing  and  used  by  him  in  pro- 
ceedings in  the  Court,  and  having 
failed  in  his  undertaking,  was  order- 
ed lo  pay  the  aniiount.  On  failure  to 
obey  the  order,  the  Court  directed  an 
attachnient  to  issue  against  him  for 
contempt. 

Where  an  attorney  is  employed  in 
a  matter  wholly  unconnected  with  his 
professional  character,  the  Conn  will 
not  entertain  a  summary  application 
against  him  for  breach  of  duty;  but 
wiiere  the  presumiition  is  that  he  was 
employed  on  accouni  of  his  profes- 
sional character,  he  is  liable  to  the 
summarv  jurisdiction  of  the  Court. 
Re  Osier,  T.  \V.  205. 

Breach    of    Undertaking.]—    An 

attorney  having  an  execution  in  the 
sheriff's  hand>.  and  the  sheriff  re- 
quiring security  before  seizure,  the 
attorney's  partner  wrote  to  the  slier- 
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iff  agreeing  to  indemnify  him.  The 
sheriff  scizid.  was  sued,  and  judg- 
ment went  against  hinv  Upon  a 
sumniary  ,ipi)lication  to  enforce  tiie 
undertaking — 

Held,  I.  That  the  undertaking  was 
that  of  tile  writer  iiersonally.  2. 
That  it  was  fjiven  in  a  profes.ional 
capacity  and  might  t)e  summarily  en- 
forc-ed.  3.  But  that  tiie  sheriff,  liav- 
ing  acted  improperly  in  the  seizure 
and  so  incurred  a  greater  liability 
than  that  againj^t  which  he  \/as  in- 
dcmriitied,  he  should  he  left  to  his 
action,  h'r  Mcl'liillips.  an  .Ittoritcy. 
VI.   108. 

Delivering  Up  of  Documents  — 

r.infiloyiiicnt  oj  iiioniry  tt>  Pur- 
chase Land  Scr  ]  -  S.  em»)l"ye(l 
T..  an  ;itnirney.  v  purchase  half- 
breed  land  scrip,  and  for  that  pur 
po>e  gave  him  $.30 
the  scrip.  a;id  drew  . 
as'-iyniiient   there- 


an 


purchased 
'I  cxe^-nted 

:>.  When 
.  :il>!c.  T.  re- 
I'le   ii.'iinie  of 


the  scrip  hicanu'  di^l 
fu«ed  to  disclose  10 
the  lialf-breed  fri  m  whom  \\r  hivd 
bought  the  scrip.  aii<l  also  refu^ed  to 
produce  the  assitrntnent.  He  fur- 
tiier  procured  the  'ialf-brecd  to  apply 
for  and  obtain  the  ^crip,  which  he 
afterwards  sold  without  accounting 
to  S. 

Held,  that  the  transaction  for 
wliich  T.  had  been  employed  was  one 
wliich  re(|uired  legal  knowledge  to 
complete  it  by  drawing  a  cnnvey- 
ance ;  that,  therefore,  he  had  been 
cmidoyed  in  his  professiim.il  capa- 
city, and  was  liable  to  the  summary 
jurischction  of  tlie  Court  for  miscon- 
duct in  the  transaction. 

Held.  also,  tliat  if  he  liad  bicn  in 
possession  of  the  scrip  at  the  time  of 
tlie  aiijilication,  tlie  Conrt  would  have 
ordered  him  to  deliver  it  \n  S..  but 
on  tills  aiiplicaiion  lie  could  only  be 
ordered  to  refund  the  money  origin- 
ally enirusted  to  him.  with  interest, 
as  the  loss  of  the  client  on  the  land 
was  unliquidated.  Re  Thiheaiideau. 
T.  \V.  149. 

Rule  to  Answer  Charges  —  In- 
dictable Offence.] — A  rule  will  nut 
be  granted  to  compel   an  attorney  to 


answer  charges  if  tliey  may  l)c  made 
the  subject  of  an  indictment.  Re  R. 
./..  an  Attorney,  VI,  398. 

Disobeying  Rule.]  —  The  Court 
lias  jurisdiction  to  i>sue  an  attach- 
ment against  an  attorney  for  dis- 
obeying a  rule  rtf  Court  by  which  he 
is  ordered  to  pay  to  liis  client  the 
money  of  the  client.  Re  A.  B.,  an 
Attorney,  III,  316. 

Striking  Off  the  Rolls  —  Non- 
Payment  of  Money.)  —  .\n  attorney 
will  not  lie  struck  off  the  rolls  for 
non-payment  of  money  merely. 
Whether  the  Court  has  jurisdiction 
to  remove  attorneys  apart  from  the 
Provincial    Statute,    qinrrc. 

.\  client  left  with  an  attorney  a 
;r.  irigagc  fir  collection,  and  also  a 
di-cli.'irge  to  he  delivered  over  upon 
payment.  The  attorney  received  the 
money  and  paid  to  the  client  a  por- 
tiin  of  ii.  telling  him  from  time  to 
lime  that  that  sum  was  all  that  he 
had  received.  Discovery  of  the  truth 
was  not  made  until  after  the  attor- 
ney had  left  the  country  the  follow- 
ing ye.ir. 

//('/(/.  that  this  was  misconduct  "in 
the  discharge  of  his  duties  as  an  at- 
torney." The  attorney  had  also  re- 
ceived payment  on  behalf  of  mort- 
gagees, for  whom  he  was  not  entitled 
to  act;  the  mortgagor  believing  that 
he  was  so  entitled.  The  attorney 
paid  over  a  portion  of  the  money 
only. 

Held,  that  he  should  be  struck  off 
the  attorneys"  roll,  but  not  off  the 
barristers',  as  he  had  done  nothing 
discreditable  in  the  discharge  of  that 
office.   Re  J.   B.,  an  .Itloruey.  \'\.  K). 

Striking  Off  the  Rolls— DWoy — 
Civil  Action  Pendinp.] — .\  delay  of 
six  months  is  not  a  bar  to  a  motion 
to  strike  off'  the  rolls  where  an  un- 
sticci  ssfnl  motion  for  an  ordtr  to 
cniiiix'l  the  attorney  to  answer  had 
meanwhile  been  made.  The  pend- 
ency of  civil  proceedings  upon  a 
cause  of  action  arising  out  of  the 
same  matters  is  not  an  answer  to  a 
motion  to  strike  off.  Nor  is  the  fpct 
that    the    matter    complained    of    in- 
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volves  a  criminal  charge  (Re  R.  A., 
an  Attorney,  h  -M.  R.  ,V>8.  comment- 
ed nn.)  The  charges  being  denied, 
,1  reference  U>  enquire  and  report  was 
nrdered.  Re  R.  ./.,  an  AttorMy, 
VI,  601. 


II.  Duty   and  LiAniLiTV. 

Duty  on  Purchase  of  Mortgage 

—  Ackno-idcd^cment  by  Mortfiugur 
—Production  of  Title  Deeds.]  —  S. 
claimed  to  be  mortgagee  of  certain 
lancN.  and  agreed  to  sell  the  mortgage 
to  the  plamlitTs.  The  piainiiffs  em- 
ployed the  defendant  to  exatnine  the 
title  of  S..  and  prepare  the  necessary 
assignment.  Defemlant  passed  the 
title,  and  took  an  assignment  of  the 
mortgage,  and  upon  his  rei)ort  the 
plaintifts  made  the  purdiase,  Ii 
afterwarfis  transiiired  that  the  mort- 
gaye  was  a  forgery.  In  ,in  actiim 
for  negligence,  it  appeared  that  the 
defendant  had  not.  before  passing  the 
title,  obtained  an  acknowledgement 
from  the  mortgagi.r  nf  the  .tminint 
due  upon  the  mortgage:  ami  had  not 
required  the  production  of  the  title 
deeds  of  the  proi)erty.  The  mort- 
gage was  d.ited  but  a  short  time  be- 
fore the  assignment  and  was  not  due. 
Held.  I.  That  the  acceptance  of  the 
title  without  the  mortgagor's  certi- 
ficate did  not  constitute  such  negli- 
gence as  to  render  the  defend.int  li- 
able, J.  That  notwithst.mding  the 
Registry  .\ct.  it  is  as  mucii  as  ever 
the  duty  of  a  solicitor  to  enquire  for 
the  title  dteds;  and  to  iu'^ist  upon 
their  pniduction,  unless  their  absence 
is  sati-factorily  accounted  for;  and 
that  upon  this  ground  the  defendant 
was  liable  for  the  amounts  paid  bv 
the  plaintiffs  and  interest.  Freehold 
Loan  Co.  v.  McArthur,  V,  207. 

Instructions  to  Sheriff.] — An  at- 
torney has  no  imjilied  authority  to 
give  instructions  to  a  sherifT  to  seize 
any  particular  goods.  Taking  [)art 
in  iiiterpkader  proceedings  is  not  a 
ratification  by  the  execution  creditor 
of  the  seizure.  IVallbridge  v.  Hall, 
IV.  341. 


Authority  to  Sue.] 
Sec  Stay  of  Proceedings,  IV. 


III.  Fees  and  Other   Remunera- 
tion. 

Parliamentary  Agency  —  Pro- 
ceedings lief  ore  the  Legislature.]  — 
Where  a  solicitor  has  obtained  from 
the  Speaker  of  the  LegislatLe  As- 
scnd)ly  authority  to  act  in  any  matter 
as  a  parliamentary  agent,  he  can  re- 
cover the  amount  due  him  for  ser- 
vices, without  being  obliged  to  ob- 
serve .'ill  the  nquirements  of  The 
English  .Act.  Kennedy  v.  Au.itin, 
I,  ^62. 

Agreement  that  Attorney  not  to 
Account   for   Moneys   Received   — 

Business  Done  before  a  .^fagistrate.] 
— .An  attorney  was  employed  i"  con- 
duct the  entire  flcfencc  of  a  itri^oner. 
Me  appeared  upon  the  preliminary 
investigation  be'ore  a  police  magis- 
trate, lie  received  money  from  the 
prisiincr.  Ujion  ;in  apphC-itioii  for 
the  ileli\er\-  of  hi^  bill,  he  swore 
that  it  had  been  agreed  that  he  was 
to  use  the  moiuy  in  proeiiring  the 
prisoner's  release,  but  was  to  keep  no 
account  of  tlu'  money  paid  out.  This 
the  client  denied. 

field,  I.  That  the  attorney  should 
deliver  an  ordinary  bill  of  costs.  2. 
That  such  an  agreement  must  be  in 
writing.  A'.-  ./.,  on  .Ittorney,  VI,   181. 


IV.    I.IF.N-. 

Set-oflf  of  Costs.]— The  plaintiffs, 
creditor^  i.f  ihe  defendant  E.  D.. 
having  brought  suit  in  equity  to  set 
.tside  a  iuilgment  recovered  against 
him  by  his  wifi',  the  co-defendant,  as 
fraudulent  and  void,  the  bill  was  dis- 
ti'issed  with  costs.  In  settling  the 
minutes  of  the  decree,  the  plaintiffs 
asked  to  have  their  iuigment  ob- 
tained after  the  filing  of  the  bill  set- 
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off  f>ro  tarto  against  the  costs,  pay- 
able by  them  to  E.  D.,  who  had  de- 
fended separately  from  his  wife.  This 
was  opiioscd  by  his  solicitor  on  the 
ground  that  his  costs  were  unpaid. 

Held,  following  Webb  v.  Mc Arth- 
ur, 4  Ch.  Ch.  63.  and  CoUett  v.  Pres- 
ton, 15  Beav.  458,  that  the  solicitor's 
lien  could  not  be  interfered  with  in 
such  a  case,  and  the  application  was 
refused. 

Scmble,  however,  that  when  costs 
in  a  particular  suit  arc  payable  to 
and  by  different  parties  to  it,  there 
may  be  a  set-off  and  no  question  of 
the  solicitor's  lien  will  be  entertain- 
ed to  prevent  it.  Thompson  v.  Dict- 
ion, X,  301. 

Salaried  Attorney.] — Sec  Harvey 
V.  C.  P.  R.,  III.'  42;  McLennan  v. 
U'inr.ipeg.  Ill,  82. 

Sec  Charging  Order. 


ATTORNEY-GENERAL. 

Choice  of  Forum.]— The  Crown 
may.  when  proceeding  in  relation  to 
property  to  which  the  Sovereign  is 
entitled  in  right  of  the  Cr->wn.  choose 
its  own  form;  but  otherwise,  where 
the  Crown  claims  no  beneficial  inter- 
est.   Attorney-General  v.  Macdonald, 

VI.  372. 

Costs.]  —  The  Aftornvy-Gencral 
will  not  be  ordered  to  pay  costs;  the 
Imperial  Statute.  18  &  10  Vic.  c.  90, 
not  being  in  force  in  this  Province. 
Attorney-General  v.  Richard,  IV,  336. 

See  Criminal  Law,  I   (a). 
See  Injunction,  II   (b). 


AUDITA   QUERELA. 
See  D/  MAGES. 


BAIL. 


Condition  to  Appear  for  Sen- 
tence —  Conviction  Quashed  and 
New  Trial  Ordered — Estreating  Re- 
cognicatvc] — The  accused  was  con- 
victed by  a  jury  of  a  criminal  of- 
fence, but  the  Judge  reserved  a  case 
as  to  the  admissibility  of  certain  evi- 
dence and  admitted  the  prisoner  to 
bail.  The  condition  of  the  recogni- 
zance entered  into  was  that  the  pris- 
oner would  appear  at  the  next  sitting 
of  the  Court  to  receive  sentence. 

Afterwards  the  Full  Court  quash- 
ed the  conviction  and  ordered  a  new 
trial.  The  accu.sed  not  having  ap- 
peared at  the  next  sitting,  proceed- 
ings were  taken  to  estreat  the  recog- 
nizance and  for  the  collection  of  the 
named  penalties. 

Held,  that  the  condition  of  the  re- 
cognizance was  not  broken,  and  that 
'he  purpose  of  the  accused's  attend- 
ance having  failed,  the  sureties  were 
not  bound  for  his  appearance.  Roll 
of  estreated  recognizance  and  /I.  fa. 
issued  thereon  set  aside.  Reg.  v. 
Hamilton,  XII,  507. 

See  Attachment  of  Person,  VI. 


BAILIFF. 

See  Sheriff. 


BAILMENT. 

Liability  for  Loss.]— The  hirer  of 
a  chattel  must  restore  it  in  as  good 
plight  as  it  was  when  received,  ex- 
cept for  that  deterioration  which  en- 
sues in  the  course  of  using,  from  or- 
dinary wear  and  tear,  and  for  any 
injury  or  loss  which  may  have  oc- 
curred without  culpable  negligence 
or  misconduct  on  the  hirer's  part. 
He  must  answer,  also,  not  only  for 
loss  and  injury  inflicted  upon  the 
thing  by  himself  in  person,  but  also 
for  the  injurious  acts  of  those  whom 
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he  voluntarily  admits.  5o  to  speak,  in- 
to the  use  of  the  thing.  The  defend- 
ants hired  from  the  plaintiff  a  team 
of  horses.  One  of  the  defendants 
having  control  of  the  horses,  siiot 
one  of  them,  alleging  that  it  was 
diseased.  The  defendant  acted  on 
his  own  opinion  merely,  and  the  cvi- 
denie  showed  that  he  was  wrong. 

Held,  that  the  defendants  were 
jointly  liable  for  the  value  of  the 
horse.     Morris  v.  .-Irmit.  IV,  152. 

See  also  Sale  of  Goods,  II. 


BANKRUPTCY. 

Discharge  Under  Foreign  Law.] 

— Proceedings  in  bankruptcy  and 
even  u  discharge  under  the  insol- 
vency laws  of  another  country  are 
not  r  'ssarily  a  bar  to  an  action 
against  the  insolvent,  and  if  they  are 
a  bar  they  should  be  pleaded.  They 
cannot  be  set  up  on  an  application  to 
stay  proceedings  in  'he  action. 
Bnu:,d  v.  Green.  XII,  ,137. 

See  Corporations.  IX. 


BANKS  AND  BANKING. 

I.  Deposits  and  Cheques. 
II.  Powers. 

III.  Representation  by  Branches. 

IV.  Winding-up. 

I.  Deposits  and  Cheques. 

Refusal  of  Cheque  —  Rcasoiiahle 
Time  —  Pantages.] — The  plaintiffs 
Todd  &  Armstrong  carried  on  busi- 
ness in  partnership,  and  had  an  ac- 
count with  the  defendants.  On  a 
Friday  th«  Bank  was  served  with  an 
order  attaching  all  moneys  due  by 
the  Bank  to  the  plaintiff  Todd  and 


one  Poulin.  On  Saturday  two  of  the 
plaintiff's  che(|ues  aggregating  $401 
were  presented  and  refused,  the 
Bank  not  having  by  that  time  deter- 
mined what  position  it  shoubl  as- 
sume. In  an  action  for  damages  for 
such  refusal  the  trial  Judge  told  the 
jury  that  if  they  were  of  opinion  that 
the  Bank  had  exceeded  a  reasonable 
time  for  making  all  necessary  inquir- 
ies for  their  protection,  that  the  dam- 
age should  be  sub'^tantial  but  temper- 
ate. The  jury  found  a  verdict  for 
the  plaintiff  for  $1,000. 

Held,  I.  That  there  was  no  misdi- 
rection. 2.  That  the  Rank  had  acted 
with  proper,  r-easonable  despatch ; 
that  this  was  a  question  for  the  jury; 
but  that,  as  the  jury  had  misconceiv- 
ed the  rights  nf  the  parties,  there 
should  be  a  new  trial.  ."?.  That  the 
damages  were  unreasonable  and  un- 
just. Todd  V.  The  Union  Bank  of 
Canada.   IV.  204. 

Alteration  of  Cheque  After  Ac- 
ceptance—/.ai/i/Vi'/v  of  Bai:.k  on  .11- 
tered  Cluuiite.] — Where  a  Bank  ac- 
cepts or  certifies  a  cheque  at  the  re- 
quest of  the  drawer,  and  the  cheque 
is  afterwards  altered  by  the  drawer 
so  as  to  be  made  payable  to  bearer 
instead  of  to  order,  the  Bank  is  not 
liable  to  the  drawer  or  his  assignees 
on  the  altered  cheque:  such  an  alter- 
ation being  a  material  one.  althoucrh 
not  one  oi  the  kind  specified  in 
section  ,3  of  The  Bills  of  E.xchar  • 
Act,    (1890). 

An  unaccepted  cheque  is  not  in  any 
sense  an  assignment  of  money  in  the 
hands  of  a  banker. 

There  is  no  debt  between  a  banker 
and  his  customer  till  a  demand  has 
been  made  for  payment. 

There  seems  to  be  a  distinction 
between  the  liability  of  a  Bank  which 
has  certified  or  accepted  a  cheque  at 
the  request  of  the  drawer  and  the  li- 
ability where  the  acceptance  is  given 
at  the  request  of  the  holder;  and  it 
is  doubtful  whether  the  holder  of 
such  a  cheque  in  the  former  case  is 
in  any  different  position  frotn  the 
holder  of  an  unaccepted  cheque. 

The  question  of  the  materiality  of 
the  alteration  in  a  bill  is  a  question 
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of  law,  and  nutsl  be  considtrol  with 
reference  to  the  i-oiitract  itself,  and 
not  at  all  with  referciK-e  tn  the  sur- 
rounding circumstances.  A'l'  Com- 
mercial Liattk  of  Manitobii;  Lc 
Lianquc  d'llochclafiii's  Case,  X.  171. 

And  si'i'  f\'i'  Commercial  Hank  of 
Manitoba.   I\'c  Claims.  X,    187. 

Sec   also    ASSIG.NMENTS. 


II.  Powers, 

Advances  Upon  Choses  in  Ac- 
tion.]— It  is  within  th*  powers  of 
incorporated  Banks  to  make  ad- 
vances upon  tlie  security  of  any 
choses  in  actinn.  excipt  in  so  far  as 
Tlie  KankiuK  .\ct  e.xpres-iy  vxcludes 
such  transactions.  Tlir  Molsoits 
Bank  v.   Carscadcn.   \'!II.  451. 

Advances  Upon  Chattel  Mort- 
gages.)— Sucli  advances  are  prohil)- 
ited  hy  The  Banking  .\ct.  Bathgate 
V.  Merchants'  Bank,  V,  210. 

Advances  with  Real  Estate  as 
Collateral  Security.  |  —  .\  trader 
was  indebted  to  a  Bank:  th-c  delit 
was  assumed  by  a  third  person.  »vho 
gave  to  the  Bank  a  mortgage  upon 
real   estate  to  secure  ii. 

Held,  that  the  mortgage  was  not 
security  for  an  advance  of  money, 
but  was  a  mortgage  "  by  way  of  ad- 
ditional security  for  debts  contracted 
to  the  Bank,"  and  was  therefore 
valid  under  The  Bank  Act.  (iillics 
V  Commercial  Bank  of  Manitoba,  X, 
4C0. 

Advances  Upon  Assignments  of 
Goods  under  Schedule  C  for  Pre- 
existing Beht— Substitution  of  Oth- 
er Goods  for  those  Described — Pur- 
chaser for  Va'.ue  zx.'itliout  Notice.]  — 
One  A.,  a  wholesale  purchaser  and 
shipper  of  dead  stock  and  the  pro- 
ducts thereof,  obtained  several  ad- 
vances of  UToney  from  the  defendants 
on  the  security  of  assignments  of 
certain  hog  products  in  th«  form  in 
Schedule  C.  to  The  Bank  Act ;  and 


agreed  with  the  manager  of  the  Bank 
to  ticket  the  goods  so  as  to  identify 
them,  and  not  to  sell  the  goods.  Me 
then  si't  apart  certain  of  the  goods 
as  belonging  to  the  defendants,  and 
placed  tickets  over  them  to  indicate 
this,  but  afterwards  he  sold  all  these 
goods  in  the  ordinary  course  of  busi- 
ness and  substituted  other  goods  of 
a  like  character  in  their  place,  plac- 
ing tlu'  same  tickets  u|)on  tliem. 
.Subsequently,  the  plaintiffs,  as  secur- 
ity for  a  then  pre-existing  debt  due 
them  from  A.,  obtained  an  assign- 
ment of  the  s,-,'"e  kind  as  the  defend- 
ants had  taken,  covering  inter  alia 
10.000  lbs.  of  bacon,  but  no  appro- 
priation of  any  particular  bacon  as 
liyi)oihecated  to  the  plaintiffs  was 
made  until  about  seven  wciks  later, 
when,  at  the  instance  of  an  officer 
of  the  plaintiffs,  A.  set  apart  10.000 
lbs.  of  bacon  out  of  the  pile  which 
had  been  appropriated  to  tlic  defend- 
ants in  the  maimer  above  dc-cribed, 
and  this  i|uantity  was  cketed  with 
the  name  of  the  plai  .f  Bank,  the 
defendants'  tickets  being  remov-ed. 
Shortly  afterwards  A.  absconded, 
and  the  ilefendants  took  possession 
of  this  lo.ocx)  lbs.  of  bacon  under 
their   securities. 

Held,  that  they  were  entitled  to 
hold  it  against  the  plaintiffs. 

Held,  also,  that,  notwithstanding 
the  language  of  section  75  of  The 
Bank  .Act,  a  Bank  may  take  securi- 
ties of  the  kind  provided  for  by  sec- 
tion 74,  even  for  pre-existing  debts, 
as  the  general  provisions  of  section 
f>X  should  not  be  held  to  be  restricted 
by  the  language  of  section  75  so  as  to 
prevent  it.  La  Banque  d'Horlielaga 
V.  The  Merchants'  Bank  of  Canada, 
X,  361. 


III.  Representation  by  Branches. 

Bank  and  Its  Branches.]— -Plain- 
tiff applied  for  payment  over,  by  the 
Bank,  of  money  deposited  with  it  at 
the  branch  office  at  Winnipeg.  Pre- 
vious to  the  garnishee  order  being 
made,  the  money  had  been  paid  over 
by  the  head  office  at  Toronto  under 
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si'Ciiu  St  ration    issued    against    T.     in 
Ontario. 

Held.  followiiiR  Iru'iii  V.  lijiih  of 
Moiitriiil.  .?S  r.  C.  (J.  r..  .?7:..  thai  a 
Hank  and  its  branches  an-  luit  one 
concern,  and  tliat  llie  ai)i)licaiion 
must  therefore  he  discharged  with 
cust>      Built   V.    iornirfc,   I.  32. 


IV.  Winding-up. 

Interest  to  be  Allowed  to  Cred- 
itors— ".Icc^ptancc"  of  a  Hill  by  a 
/i'ii/;/>\|— C)i.  the  application  of  tlic 
lii|iiulators  of  the  Uank  f^r  llie  direc- 
tion of  the  Court  as  to  the  allowance 
of  inicrcst  10  the  several  classes  of 
crtilitors  other  than  noteholders — 

Uihl.  that  unless  there  i>  a  surplus 
of  a>>ets  availalile  after  |)aynieiit  of 
the  principal  of  the  debts,  all  inter- 
est cease>  after  the  conunenccincnt  of 

the  winding  iip- 

If.  howe\er.  there  should  be  any 
fuiid>  available  for  the  purjio^e,  in- 
terest should  be  allowed  as  follows: 

J)eposit(jrs  who  before  the  wiiul- 
ing-up  had  been  rec'civing  interest 
without  written  agreement,  and  de- 
positors entitled  to  interest  by  spec- 
ial agreement,  should  be  allowed  in- 
terest at  the  agreed-cn  rates,  just  as 
if  the  FJank  were  not  being  wound 
up.  and  any  dividends  paid  them 
should  be  applied,  first  in  payment 
of  the  interest  accrued,  and  then  on 
account  of  principal  in  the  ordinary 
way. 

Depositors  wiiose  accounts  did  not 
bear  interest  and  general  creditors 
can  only  claim  interest  if  they  have 
made  a  demand  in  writing  upon  the 
li(|uidators  under  the  statiue  ,^  &  4 
William  IV,  c.  42.  s.  28.  "  with  no- 
tice that  interest  will  be  claimed  from 
the  date  of  such  deiuand  until  the 
time  of  payment."  and  then  they  are 
entitled  to  interest  at  six  per  cent, 
per  annum. 

Holders  of  drafts  and  hills  of  ex- 
change issued  by  the  Bank,  drawn 
either  on  its  own  branches,  or  on 
other  Banks  or  bankers  who  acted 
as  agents   of  the   Bank,   will   be   en- 


titled, under  section  5,  s-s.  2.  of  The 
Hills  of  Mxchange  .Act,  to  treat  them 
either  as  l)ills  of  exchange  or  prom 
is-ory  notes  of  the  Bank,  and  can 
claim  interest  at  six  per  cent,  from 
the  time  of  presentment  for  p.iymcn 
lo  the  drawees  under  section  57  of 
tiic  Act.  Tiie  fact  that  these  hold- 
ers knew  that  an  immediate  present- 
ment for  payment  would  be  useless 
does  not  entitle  them  to  intere^t  from 
the  date  of  the  winding-up.  lit  re 
l-.iist  of  /■.iii;lait(l  liaiiL'iiiii  Coiitf'iiiiy, 
I..  R.  4  Ch.  14.  and  section  4()  "f  The 
Hills  of  F..\change  .\ct. 

Holders  of  chec|ues  drawn  on  the 
Hank  by  customer-  and  accepted  or 
certified  by  the  ledgerkeepers  in  the 
ordinary  way  and  charged  to  the  cus- 
tomers' accounts  will  not  be  entitled 
to  interest,  unless  they  have  ser\cd 
the  demand  and  nntice  under  the 
statute  T,  Sc  4  William  IV.  as  in  the 
case  of  other  ordinary  creditors. 

Such  an  acceniaiue  or  certifying 
of  a  che(|ue  I)y  the  Hank  cannot  be 
held  to  he  an  "  acceptance  "  of  it  so 
as  to  luakc  it  an  accepted  bill  within 
the  nuanin.g  of  section  17.  s-s.  2.  of 
The  Hill.s  of  Rxchange  .'\ct.  especi.il- 
Iv  in  view  of  the  i)rovis:ons  of  sectinn 
90  in  the  case  of  an  instnuuent 
"  signed  "  by  a  corporation,  the  im- 
pression of  the  name  of  the  Bank  by 
the  rubber  stamp  in  use  for  certify- 
ing clierpies  imt  being  equivalent  to 
sealing  the  instrument  by  its  corpor- 
ate seal.  Re  Commercial  Bank  of 
Maiiitohii.  Ke  Chiiins  for  Interest 
on  Debts  Proved.  X.   187. 


.(';((/    see    Re 
Moiiitohti. 
/(/^'((,  X.    17 
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V.  Execution   and  Delivekv. 


64 


VI.  Pkesentment  and  Notice  of 

U  IS  HONOR. 

VII.  Transfer. 
VI 11.  \'ai.idity. 
IX.  Lost  Bills  and  Notes 
X.  Actions. 


I.  .Vcceptance. 

Firm  Name.] — A  bill  \va.s  drawn 
upon  M.  &  McQ.  for  goods  supplied 
to  .M..  MrQ.  &  Co.  There  was.  in 
fact,  no  sucli  firm  as  M.  &  McQ..  and 
the  bill  being  taken  to  M.,  McQ.  & 
Co..  their  manager,  whu  had  power 
to  accept  in  the  name  of  the  firm,  ac- 
cepted in  the  name  of  M.  &  McQ. 

Held,  that  the  firm  was  not  liable. 
The  acceptance  cf  a  bill,  payable  at 
the  office  of  the  drawer,  carries  with 
it  notice  that  the  acceptance  is  ac- 
comuK  dation.  Quebec  Bank  v.  .l/i7- 
ler.   III.   17. 

Payable   when   Debentures   Sold 

— Evidence — Identity  of  Debentures.] 
— The  defendants  accepted  a  bill  of 
exchange  dra\vn  by  the  Town  of  P.. 
payable  "  when  the  balance  of  deben- 
tures (S.v.ooo)  in  our  hands  arc  sold 
by  us,  and  proceeds  received,  and 
our  claim  as  at  this  date  and  interest 
to  date  of  iiiiymeiu  has  been  paid." 
The  defendants  at  that  time  held  de- 
bentures (if  the  Town  of  P.  as  secur- 
ity for  certain  advances  and  with 
power  to  sell  them  at  a  certain  fig- 
ure. They  assumed  the  debentures 
at  that  figure ;  notified  the  Town 
that  the  debentures  had  been  sold ; 
and  enclosed  an  account  crediting 
the  Town  with  the  amount.  The  de- 
fendants asserted  that  their  claim  in- 
cluded certain  other  debentures  of 
the  Town,  which  they  then  held  as 
owners. 

Held,  I.  That  the  evidence  was  ad- 
missible to  identify  the  debentures 
referred    to    in    the   acceptance.       2. 


That  the  debentures  had  been  sold, 
and  the  proceeds  had  been  received 
within  the  meaning  <if  the  accept- 
ance. 3.  Upon  the  evidence,  the 
"  c'aim  "  mv.st  be  limited  to  the  ad- 
vances, and  did  not  include  tlie  other 
debentures.  Or.tario  Hunk  v.  Mc- 
Arthur,  V,  381. 

Sec  Lynch  v.  Clouglier,  I,  203. 

Sec  Infra,   IV. 


II.    CONSIDKRATION. 

Partial  Failure  of  Considera- 
tion.]— In  an  action  upon  a  promis- 
sory note,  defendant  showed  that  it 
was  given  in  part  payment  of  a 
binding  machine.  He  liad.  however, 
kept  the  machine,  used  it  for  two 
yc.'irs,  and  not  offered  to  return  it. 
He  claimcfl.  moreover,  that  the  plain- 
tiff had  agreed  to  furnish  him  with 
repairs  for  the  machine. 

Held,  I.  That  the  defective  char- 
acter of  the  machine  could  be  no  de- 
fence to  an  action  upon  the  note.  2. 
That  no  ;iction  for  failure  to  furnish 
the  repairs  could  be  sustained,  be- 
cause the  contract  contained  certain 
conditions  which  were  not  performed 
by  the  defendant,  and  which  were 
make  any  claim  under  it.  O'Dono- 
huc  V.  S'wain.  IV,  476. 

Release    from    Gaol.]   —  Release 

from  imprisonment  in  default  of 
payment  of  a  fine  imposed  on  con- 
viction for  an  offence  against  The 
Fires  Prevention  Act.  R.S.M.,  c.  60. 
may  be  a  good  consideratioii  for  a 
promissory  note  to  secure  payment  of 
the  fine  and  costs.  Proctor  v.  Park- 
er, XII,  528. 


III.  Form  and  Contents. 

Extra  Words.]  —  A  promissory 
note  was  preceded  by  the  words,  "To 
collaterally  secure  the  payment  of  the 
money  mentioned  in  an  assignment 
of  mortgage,"  etc. 
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Hi'ld.   that   till-   instrument   was   an 
apret-nunt    nRTfly   and    not    a   prom 
i5S'>r>'   note.     McRnhhif   v.    Tornoicc, 
V.  114. 

Extra  Words — Statement  of  Cmi- 
siderittioit  for  X\.'liicli  Xote  iiivcii.\  — 
riaintit'fs  sued  as  indorsees  of  two 
promissory  notes  niad<;  by  defend- 
ant, payable  to  tlie  Watson  Manu- 
fiutitring  Company,  wliicli  stated  on 
tluir  lace  that  they  were  given  for 
a  binder,  and  tliat  the  property  tliere- 
iii  shoubl  remain  .n  tlie  i)ayees  until 
paynK-nt  of  the  notes  'n  full;  als  > 
that  the  payees  were  to  provide  all 
ripair>  re(piircd  for  the  binder,  and 
any  iniprovments  that  miRbl  be  add- 
ed to  their  binders  before  the  ma- 
turity of  the  note. 

tlehl.  that  these  instruments  were 
futrotiable  pmmissory  notes,  not- 
withstanding the  special  provision  at 
the  end,  which  should  be  construed 
as  a  memiirandum  to  show  that^  tin' 
payee-  had  iiromised  \n  provide  the 
ihinu's  metitinncd  as  part  of  the  con- 
sideration for  the  defendant's  i)roni- 
iM'  !o  pay  the  notes,  and  not  as  a 
condition  attariied  to  the  abs'ihuc 
prniiiisv  to  pay.  /hitry  v.  Macaid 
iiy.  16  M.  &  \V.  I4fi,  nnd  Slieitloii  v. 
J  tu'is.  5  Q.  H.  10').  d  stincuishc'!. 
}fcrcliauts'  Bai^k  v.  Iiniiloj^,  IX.  6.',?. 

Extra  Words— /.(Vn  A'.)/,-.]— The 
in-trnni'.  iits  sued  on  in  these  cases 
cnnt.iined  the  usual  provisions  of  a 
priiiiiis-ory  nnte.  with  additional 
provisions  to  the  effect  that  the  title, 
ownership  and  properly  for  which 
they  were  given  should  not  pass 
froiti  the  payees  until  payment  in 
full;  that  if  the  notes  were  not  paid 
a;  maturity,  the  vendors  miirht  take 
possession  of  the  machiiicry  for 
which  thfy  were  gi\en  and  sell  the 
sanu'  at  public  or  private  sale,  the 
vrncceds  less  the  expenses  to  be  ao- 
Iilied  on  the  notes ;  and  that  sucli  ac- 
I'on  should  be  without  prejudice  to 
the  right  of  the  vendors  to  iforthwith 
collect  the  balance  remaining  uni)a;d. 

Held,  that  the  instrumeiUs  could 
not  he  regarded  as  negotiable  prom- 
issory notes,  because  the  added  pro- 
visions were  matters  entirely  unwar- 


ranted by  s-s.  .1  of  section  8j  of  The 
Hdls  of  Isxchange  .Act.  iH<X),  as  they 
could  in  no  sense  be  trvatcd  as  mere- 
ly "a  pledge  of  collateral  security 
with  authority  to  sell  or  dispose 
tiiereof ;  "  and  the  statute,  having  set 
out  certain  additions  that  might  be 
made  to  the  simple  promise  to  pay. 
impliedly  exchided  otliers.  Bank  of 
Hamilton  v.  (Ullir.t:  Hank  of  Hamil- 
ton v.  Murray.  XII.  495. 

Doubtful  Document— /?i//  ,>f  Ex- 

elianf^e  or  .lu'i'rinent—.lcirf'tanci-.] 
— Dctciul.mts  accepted  two  drafts,  in 
the  following  words:  "We  will  keep 
the  sums  of  ^Cw^s  and  $405  j,^  from 
the  first  estimate  of  McLean  and 
Mor.'in  &  Co.,  as  re(|uesied  ,iboi-e, 
provided  they  have  done  sufticient 
work  to  e.arn  that  sum." 

Held,  to  be  proper  bills  of  ex- 
change.    Mel.i-iVt  V.  Sliii-lds.  I,  J78. 

Payable    in    Legal     Tender.  |    — 

//(■/(/.  tli.it  ihf  word>  '■  iiaxable  in 
legal  tender  money,"  in  a  no'.e,  con- 
vey no  meaning  beyond  or  oth.Twise 
than  would  have  been  given  K)  the 
note  if  these  word>  h.id  been  oniit- 
fed.  Xorthweslen:  Witi'r^al  Bunk 
V.  .f,in'is.   IT,  3.V 

Effect  of  Blanks.]— A  promis- 
sory  note  worded  .is   fcdlows:     "On 

demand,    months    .-ifter    date.    I 

promise    to    pay    to    .\.    B..    or   order. 

the    sum    of   .    with    interest    .it 

ten  iier  cent,  payable  half  yearly  on 
,10' h  .\i'ril  and  .U'-t  Ociolier,"  is  a 
negotiable  promissory  note  within  the 
meaning  of  section  S_>  of  Tlie  Hills  of 
Exchange  .\ct.  iSoo.  Connnririal 
Bank  of  }fanitoha  v.  AlUin.  X.  3,',o. 

Payable  Ten  Days  After  De- 
mand After  Date  -  Hcmand  -- 
IWiiver  of  f'rrse'ilntent  —  .Statute  of 
Limitations.] — Action  upon  ;i  prom- 
issory note  ni.-ide  by  defendant, 
dated  ir'ith  May,  iS8_v  payable 
'■  t'.ti  d.iy-  al'ier  dem.-md  after 
date."  :tt  the  l'"ederal  H;ink  of  Can- 
ada, Winnipeg.  On  20th  June,  iSst.^. 
and  tin  gth  July.  188;?.  plaintiff  went 
to  defendant  and  asked  lii-n  for 
money:  on  each  occasion  defendant 
paid  him  $75,     Both  paymen's  were. 
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VT\  tlicir  r'spcitnc  (l;ilcs,  iiidorM'd 
on  tlic  hack  (if  tlio  imti'  liy  (Icfiinlant 
and  '-iniivd  liy  tlu'  plainiilT.  Tlic 
plaintiff's  aitnnuy  k"^^'  t'vidciu-o  thai 
in  June,  iH8,^  prior  to  tlic  di'inind 
of  tht  J'jth.  lie  saw  tlic  (IcfcinUmt, 
who  a»l<i'd  liim  not  to  make  a  de- 
mand fur  inniiry,  Imt  to  wait  until  he 
could  scf  the  plaiiUifT;  and  he  subse- 
quently told  liiin  he  had  come  to 
some  luidiTstandiiiK  with  the  plain- 
tiff, or  something  to  that  effect. 

The  action  was  ciimmeiici.'d  in  De- 
ccmher,   iHfjo. 

Ifiid.  that  payment  of  tlie  note 
was  demanded  on  jyih  June,  iS8.v 
wlien  the  $75  was  paid  hy  defendant 
on  accouiU  of  the  note,  and  the 
Statute  of  Limitations  began  to  run 
on  the  12th  July,  iSH.v 

Held.  also,  that  there  was  a  waiver 
of  presentment  at  the  Bank  l)y  the 
defendant.  Spitrluiin  v.  Carley, 
VI II,  iAd- 


IV.     CONSTIUTTION    AN'II    OPERATION. 

Statutes.]— 3  &  4  .\nne.  c.  Q.  s.  I, 
enabling  indorsees  of  notes  to  sue 
the  niaker  or  indorser.  was  intro- 
duced into  Manitoba  by  38  Vic. 
(Man.),  c.  1.2.  The  Act  34  Vic. 
(D. ).  c.  5.  enabling  Banks  to  dis- 
coimt  promissory  notes,  etc.,  imjdied 
that  notes  were  negotiable.  Mer- 
chants' Bank  "■.  Muhry,  VI.  467. 

Payable  upon  Sale  of  Property 

— PfiScntntcnt.] — A  promissory  note 
contained  the  following:  "  Should  I 
sell  or  dispose  of  my  real  estate  or 
personal  property,  this  note  becomes 
due  and  payable  forthwith."  The 
maker  mortgaged  his  farm  for  $1,000 
(its  value  did  not  appear),  and  went 
to  Ontario  to  live,  leaving  instruc- 
tions for  the  sale  of  his  horses.  Be- 
sides the  horses  and  a  crop  which  he 
had  sold,  he  possessed  only  a  wagon, 
a  plow  and  a  .set  of  harrows.  It  did 
not  appear  whether  he  had  mnde  any 
arrangements  to  continue  the  culti- 
vation of  his  farm. 

Held,  that  there  had  been  a  dis- 
position  of   his   property   within   the 


terms  of  the  note.  .\  promise  to  pay 
a  note,  made  after  it  is  due,  is  friina 
facie  evidence  of  presentmeiU.  l>ei'r- 
inu  v.  UaydiK.  Ill,  juj. 

Payable  upon  Sale  of  Land.]— A 

note  payable  at  ;i  specified  date,  with 
interest  fruiii  dale  uf  the  n  itc,  con- 
tained a  proviso  that  "  if  the  defend- 
ant should  sooner  dispose  of  or  sell 
certain  lands  mentioned  and  de- 
scribed in  a  memorandum  on  said 
note  which  the  defendant  then  own- 
ed, then  the  said  note  should  be  jiay- 
abie  on  demand  ;it  said  B.iiik." 

Held,  nevertheless,  that  the  time 
*"  T  paymeiu  was  cert.iin.  and  the 
document  a  good  proniissorv  note. 
lilliott  V.  lieeeli.  III.  213. 

./;/(/  see  Ontario  Bank  v.  Mc.lrlhur, 
V.  381. 

Payee's     Power     to     Anticipate 

Due  Date.]-- The  defendant  gave  the 
plaintiff  Comiiany  two  promissory 
IK  lies,  both  dated  J5th  April,  i8qi, 
one  payable  ist  December.  i8qi,  and 
the  other  payable  ist  December,  1892. 
Each  note  contained  a  proviso  that 
"  if  for  any  good  reason  Massey  & 
Co.  should  consider  this  not  insecure, 
they  have  full  power  to  declare  it. 
and  all  other  notes  made  by  me  in 
their  favor,  due  and  payable  at  any 
time."  On  25th  March,  i8()2,  the 
plaintiff  Company  declared  the  sec- 
ond note  due.  because  the  first  one 
was  unpaid,  and  brought  an  action 
on  the  same  in  a  County  Court. 

Held,  that  the  plaintifT  Company 
had  power  to  make  the  note  payable 
and  actionable,  upon  the  happening 
of  the  event  mentioned,  before  ma- 
turitv  by  effluxion  of  time.  Massey 
MfS-  Co.  v.  Pcrrin.  VIII,  457. 


V.  ExFxuTioN'  AN'n  Delivery. 

Cheque  Diverted  from  its  Orig- 
inal Purpose.]— H.,  being  indebted 
to  the  defendant  in  the  sum  of  $500, 
procured  him  to  indorse  his  (H.'s) 
cheque  for  $1,000,  upon  a  Bank  at 
N.,  out  of  the  proceeds  of  which  the 
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dfl)t  was  to  1)1-  pnid.  11.  and  the  dc- 
fciidaiit  wi'iit  to  a  Hank  at  \V..  to  get 
tlK'  casli  for  tlie  i-lic'(|Uf.  II..  a'l'iic. 
went  into  the  manager'.^  ronm,  aiiu. 
on  his  return,  ir.fornu'd  defendant 
that  the  clief|ue  had  licen  left  with 
tlie  iijanaKer,  wlio  would  send  it  fur 
colkctiim  to  N.  M.,  in  fact,  retain- 
ed the  cheque,  and  afterwards  tran-- 
ferred  it  to  plaintiff  for  value. 

//<•/(/.  that  defendant  was  liable 
npnn  the  che(|ue.  .Iriiold  v.  t"(j/(/- 
wcll.   I.  Si.   155. 

Indorsement      on     Condition   — 

Holder  zcitliout  Xotict-.] — Defendant 
sued  as  indorser.  pleailed  that  he  he- 
came  a  party  to  the  note  merely  for 
the  acconiinodation  of  A.,  an<l  ujion 
the  condition  that  B.  should  also  be- 
come an  indorser  as  his  co-surety, 
and  that  B.  did  not  indorse. 

Ili-ld.  that  the  defendant  was  not 
liable,  even  at  the  suit  of  an  innocent 
holder  for  value.  Aii'dc  v.  Di.wni. 
()  l'.\.   X()^).    followed.     Ontario   BiUik 

V.  Liibsan,  III.  406;   l\'.  440. 

Delivery  in  Blank  with  Auth- 
ority to  Fill  Up.] — To  a  declaration 
upon  a  note,  by  indorsee  against 
maker,  defendant  pleaded  that  G.  & 
Co.  being  imlebttvl  to  McL.  &  Co., 
delivered  to  thcni  a  blank  note  with 
authority  to  till  up  with  the  amount 
of  the  indebtedness  and  payable 
within  two  months,  and  when  so  fill- 
ed up.  but  not  otherwi.se,  to  deliver 
it  as  the  note  of  G.  &  Co.;  and  that 
after  payment  of  the  iinlcbtedness. 
and  after  more  than  fifteen  months, 
and  after  revocation  of  all  authority 
by  lapse  of  time,  by  the  express  acts 
of  the  parties  and  bv  the  dissolution 
of  the  firm  of  G.  &  Co..  the  said 
McL.  &  Co.  filled  up  and  dcliveretl 
the  note  to  the  plaintiffs. 

Held,  upon  demurrer,  that  the  plea 
was  bad.     Merchants'  Bank  v.  Good. 

VI,  329. 


VI.  Presentment  and    Notice  of 
Dishonor. 

Demand  Note—Reasonable    Time 
—Writ  not  Equivalent  to  Notice.]— 


Such  a  note  was  presented  for  pay- 
tmnt  and  protested  about  thirty-two 
months  after  its  date,  three  lialf-year- 
ly  instalments  of  interest  liavinK  been 
paid  in  the  meant ime. 

Held,  that  there  was  nothitiR  to 
show  that  it  was  not  presented  with- 
in a  reasonable  time.  The  issue  and 
service  of  the  writ  of  summons  in  an 
action  on  a  promissory  note  is  not 
suflicieiit  notice  of  dishonor  to  make 
the  indorser  liable.  althouRh  the  writ 
was  served  on  the  same  day  that 
the  note  was  dishonored. 

Qmerc.  —  Whether  the  plai^Uiflf 
could  recover  overdue  instalments  of 
interest  without  having  given  notice 
of  dishonor  on  each  default  in  pay- 
ment. The  Commercial  Banji  of 
Manitoba  v.  Allan,  X.  330. 

Payable  at  a  Particular  Place.] 

--W'l'.ere  a  note  is  payable  at  a  par- 
ticuh'ir  place,  but  does  not  contain  the 
words  "  and  not  otherwise  or  else- 
where," the  lex  loci  contractus,  and 
not  the  le.v  loci  Siiltitionis,  prevails. 
.\'(|;7/;ii'('.s-/(t;i  Xationat  HanJ;  v.  Jar- 
'is.  II,  ^3. 

Payable  at  a  Particular  Place.] 

— .\  note  payable  at  a  particular  place 
must  be  presented  there  for  payment. 
.\s  against  an  indorser.  it  must  so  be 
presented  upon  the  due  date.  As 
against  the  maker,  any  subsequent 
l>res(.iitment  will  sulTicc  if  be  has 
not  by  the  delay  been  damnified.  If 
a  note  be  at  the  pl.ice  for  payment 
upon  the  due  date,  no  further  pre- 
sentment is  necessary.  .\n  indorser 
suing  the  maker  upon  the  note  need 
not  prove  ])resentmcnt  anil  notice  to 
himself,  but  if  he  sue  for  money  paid 
to-  the  use  of  the  maker  be  must 
show  that  he  was  legally  liable,  or 
an  express  request  to  pay.  Evid- 
ence not  objected  to  at  the  trial  can- 
not be  objected  to  in  Term.  The 
plaint  iff.  an  indorsee  of  a  note,  may 
even  at  the  trial  strike  out  the  names 
of  prior  ind(.)rsers.  Biggs  v.  ll-'uod, 
II.  272. 

Payable  at  a  Particular  Place — 

Imfossibiliiy  of  Presentment  at  Place 
h'amed.] — A  note  was  payable  at  the 
O.  Bank  at  P.     Before  maturity  the 
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O.  Bank  had  ceased  tu  dn  liusincss 
at  P. 

Urld,  that  an  action  could  hr  sus- 
tained  withdut   any   demand   nf   pay 
mcnt.       McRnhbic   v.    Torrance,   IV. 
426. 

Payable  at  a  Particular  Place  — 

Imperial  Batik  —  Head  Office  or 
/^ra»(7i.)— Certain  promissory  notes 
were  made  payable  at  the  Imperial 
Bank  of  Canada,  without  stating  any 
special  place.  The  notes  were  dated 
at  Brandon.  The  head  office  of  the 
Imiicrial  Hank  was  at  Torf>nto.  hut 
it  had  a  branch  oflice  at  Brandon, 
and  the  notes  were  presented  at  that 
office  for  i)aymcnl. 

Held,  a  sufficient  presentment.  The 
Commercial  Batik  of  Manitulni  v. 
Bissett,  Vn,  586. 

Not    Payable    at    a     Particular 

Place.  ]—//(•/(/,  a  note  not  payal)le  at 
any  particular  place  need  not  be  pre- 
.scntcd  for  payment  as  against  the 
maker.     Gratit  v.  Heather,   II.  _'oi. 

Post  Office  Box.)— The  plaintiffs 
were  the  holders  of  a  note  indnrsed 
by  the  dofindant,  payable  at  the 
plaintiff's  B.ink  on  the  15th  of  Sep- 
tember. On  the  13th  of  Se]  Uiiiber 
a  clKintje  of  nianacjers  of  the  Bank- 
had  taken  place,  and  the  new  man- 
ager, .-iltboMKh  the  note  was  in  the 
Bank  during  the  whole  of  the  i.stli, 
knew  tvMliing  of  its  existence  imtil 
the  afternoon  of  the  l6th.  He  then 
caused  the  note  to  be  protested,  and 
a  notice  addressed  to  the  defendant 
put  in  the  post  ofifice.  This  notice 
was  placed  in  a  box  rented  by  the 
defendant  from  the  post  office  antb- 
oritics  before  six  o'clock  on  the  same 
afternoon. 

Held,  that  there  had  been  sufticient 
presentment  and  notice  of  dishonor. 
Union  Bank  v.   }fcKilligan,  IV,  20. 

Bill   at   Place   of  Payment.]— If 

a  note  be  at  the  place  of  payment  at 
the  time  it  becomes  due,  it  is  suffici- 
ei'.tly  presented.  Merchants'  Bank 
V.  I'Juh'ey.  VI,  467. 

■Waiver.]— Where  the  maker  ask- 
ed that  no  demand  should  be  made. 


Held,  that  presentment  had  been 
waived.       Sparham   v.   Carlcv,   VIII, 

Impossibility  of  1  resentment 
for  Payment.  I  —  If  the  place  .it 
which  money  is  payable  under  a 
simple  contract  ceases  to  exist,  it  is 
not  necessary  that  any  demand  for 
payment  he  made  to  en.able  the  credi- 
tor to  maintain  an  action. 

Per  Taylor.  C.  J.— If  the  place  at 
which  a  promissory  note  is  payab'e 
ceases  to  exist,  personal  presentment 
must  he  made.  .McRohl'ie  v.  Tur- 
rance.   IV,    114. 

Pleading. I  --  Qiurre.  — -  Whether 
miller  ;in  alKiialion  of  presentment 
for  payment  and  notice  of  <lishonor 
tile  plaintitT  can  jjrove  waiver  of  pre- 
sentment and  notice.  The  phrase 
"  Notes  rif  mine  "  is  wide  fnongh  to 
cover  notes  indorsed  as  well  as 
made.     Mc.lrthur   v.    .Uf.U/V/d/i,    III, 


VTI,  Tr.\nsff.r. 

Irregular  Indorsement.] — A  note 
payable  to  the  order  of  the  defend- 
ant, and  indorsed  "  Pav  to  the  onler 
of  Mc.-X.,  B.  &  Co."  (the  plaintiffs) 
nay  be  declared  upon  as  indorsed  by 
flic  defendant  to  the  pl.iintiff-,  al- 
f!ioue;h  the  name  of  another  indorser 
••'ppcars  below  defendant's  siRnature; 
there  beinp  no  expl.'ination  of  the 
circumstances  under  which  the  other 
name  was  signed.  McArthur  v. 
.\fcMillan.   III.   152,  377 

Irregular    Indorsement.]    —    II,, 

bcintj  indebted  to  plaintiff,  gave  him 
his  promissory  note  payable  to  J.  L. 
Wells  &  Co..  and  indorsed  by  de- 
fendant. 

■At  the  trial  of  an  action  on  this 
note,  the  indorsetnent  on  it  appeared 
in  the  following  orler:  defendant; 
J.  L.  Wells  &  Co. ;  and  plaintiff. 

Held,  that  the  plaintiff  might  re- 
cover against  the  defendant,  notwith- 
standing that  the  note  showed  no  in- 
dorsement by  the  payees   to  the   de- 
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fcndant  and  tlit-n  l)y  ikfendant  to 
plaiiitifT,  and  tliat  all  tlu'  facts  and 
circuinslanci's  attendant  ii|>i)n  tiie 
making,  issui'  and  tian'.firciicf  (f  a 
lull  i>r  noto  may  be  referred  to  for 
the  purpose  of  ascertaining  llu'  true 
relation  to  each  other  of  thf  jiartics 
who  put  their  signatiires  ii))Oii  it, 
either  as  makers  or  mdorsers.  Mc- 
Donald  v.  ll'hitfirld.  H  A.  C  7,u: 
H'alson  V.  Harvey,  lo  M.  R  641. 
Wells  V.  McCarthy,  X,  6.vj 

Irregular  Indorsement.)  —  De- 
fendant beiiiK  indebted  10  the  pl.iin- 
tifT,  ffave  him  his  wife's  iiromi^sory 
note  payable  to  Watson  Bros,  or  or- 
der, and   indorsed   i)y  defendant. 

The  note  being  unpaid  at  matur- 
ity, the  plaintilT,  who  was  the  1  nly 
member  of  the  firm  of  W'aisuii  Bros., 
indorsed  the  name  of  Watson  Br^s 
abiiNC  defendant's  name  on  the  note, 
and  then  brought  this  jrtioii  declar- 
ing on  a  note  in  fa.  of  \Vatson 
Bros.,  who  indorsed  the  not",  to  dr- 
feiidant.  who  indorsed  it  to  '.lie  plain- 
tiff. Defend. Hit,  aiiyongst  other  de- 
fences, ])leaded  denying  tiie  indors;.'- 
meiit  by  him  to  the  |)laintitY,  but  did 
not  allege  that  the  plaintitT  was  iden- 
tical with  Watsnn   Bros. 

//.•/(/,  that,  although  the  identity 
appeared  on  the  evidence,  as  it  was 
not  pleaded,  the  plaintifT's  title  to  the 
note  was  com])lete  and  he  was  en- 
titled to  recover:  also,  that  if  the 
identity  had  Iveen  ple.ided,  the  plain- 
tiff could  have  replied  siiccial  cir- 
cmiistanccs  that  would  have  destroy- 
ed the  prima  facie  effect  of  the  first 
indorsement  bv  him.  Peck  v. 
I'hiffo'i,  0  U.  C.  R,  7},\  Moffat  V. 
Rccs.  15  U.  C.  R.  527;  Morris  v, 
iralk'cr.  15  Q.  B.  589,  followed. 
H'atsiin  V.  Han'cy,  X,  641. 

Indorsement  by  Company  after 

Insolvency.]— Plaintiff  dcc'arcd  on 
two  promissory  notes  made  by  the 
defendant  in  favor  of  the  I^  W.  M. 
Co .  and  indorsed  by  the  Company  to 
plaintiff.  The  notes,  when  produc- 
ed, appeared  to  be  indorsed  by  the 
Comi)any,  but  the  plaintitT  did  not 
obtain  title  direct  from  the  Coiupany. 
The  Company  had  becoine  insolvent. 


and  the  nolt>»  had  become  vested  in 
D,  the  official  assignee.  Subse- 
(juently  R.  was  ap|)oinie,l  creditors' 
assigiu'e,  who  sold  the  notes  to  the 
plaintilT.  No  as-ignineiu  fr<ini  D  to 
R.  was  proved. 

Held,  tlial  without  ruch  proof 
plaintiff  could  not  recover.  Sclmcid- 
er  V,    ll'oodwortli,  I,  41. 

Pleadini?  — />,7V)ic,-  that  I'laiiittff 
not  the  Unlder  must  he  I'leadcd.]  — 
I'romissory  notes,  beins  put  in  evi- 
dence, apjiearcd  by  the  indirsemrnts 
ti)  h.i\e  been  held  by  a  Bank  at  ma- 
turity, ind  defeiid.ints  cl.imud  ilial 
tlu'  right  of  .ictioii  was  no;  in  the 
pl.iintitfs,  but  thev  had  wc  i.nised 
this  tlefencc  by  their  pleadings  (■•■  at 
the  trial. 

Held,  that  effect  xhould  i.ot  be 
given  to  it  now,  as  plain  iff s  iir  .dit 
have  been  able  to  show  tr  .  the  notes 
li;ul  only  been  imloisi-d  for  col -c 
ticm,  or  h.'id  been  taken  uii  sjnci'  i>y 
them.  U'tleroiis  liiiaiiie  ll^'.'rks  Co. 
V.   inison.  XI.  287. 


VIII.  VAt.imiv. 

Alteration — Recovery  iipni  Sote 
as  ll'hcn  Issued.] — .X  Coiupiuiy  be- 
ing indebted  to  the  plainlitTs.  the 
Company's  manager  .agreed  to  pro- 
cure and  deliver  to  the  pl.-.iiitiffs  a 
nite  signed  by  some  of  the  ot1iier>  of 
the  Conifpany.  He  delivered  the  note 
sued  uiiiin.  It  was  proved  that  after 
the  ni'te  had  been  signed,  but  before 
its  delivery,  the  manager  ;iliered  the 
note  by  inserting  the  wnriis  "  idintly 
and  severally."  The  plaintiff .s  were 
ignoran.  of  this  fact  at  the  time 

Held,  that  the  note  might  be  -ued 
upon  in  its  original  condition. 

A  note  was  made  by  filling  up  an 
en.gravcd  form.  Between  the  words 
"  after  date  "  and  "  l)romise  to  p.iy  " 
the  space  left  for  the  usual  words 
"  f  "  or  "  we  "  was  very  smali,  and 
the  words  "  jointly  and  severally  " 
could  not  have  been  written  in  the 
sjiace. 

Held,  tliat  in  such  a  case  the  mere 
fa.'i  that  the  words  "  jointly  and  sev- 
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erally  "  are  plainly  interlined  by  hc- 
ing  written  over  the  place  where  they 
are  intendef".  to  he  read.  !)ut  in  the 
same  handwritinfr  as  the  rest  nf  the 
note,  i>  nni  snlhcient  ivnice  of  an  al- 
teration, ]l'iili-r<}us  J'.ngiiir  Wurks 
Co.,  IJmitfd.  z:  McLean.   JI,  2~(). 

Alteration-  /ir/(/<')ic-i'  o.v  to  Time] 
— Ifr'd.  r.  Kvidence  is  aihni-sdile  Im 
prove  tliat  wiirds  appcarin)^  over  an 
indorsement  were  placed  there  after 
delivery,  and  that  the  trne  iniiorsc- 
ment  was  not,  therefore,  restrictive. 
Bifics  v.    Jl'ood.   II.   2-2. 

Liquor  License  Act— A'^^-  Given 
for  Liquor  —  I'ltra  I' ires.]  —  Tlie 
Liquor  License  Act.  R.  S.  M..  c.  Qo. 
s.  134  provides  that,  "  If  any  hotel- 
keeper  receive  in  paymeiit  or  as  a 
jilclge  for  any  lifpior  -iipiilied  in  or 
from  his  licensed  premises,  anyiliinp 
except  current  money  or  the  debtor's 
own  cheque  on  a  Bank  or  banker,  lie 
shall  for  each  such  offence  be  liable 
to  a  penalty  of  $20.  and  in  default  of 
payment,  to  one  month's  imprison- 
ment" 

Declaration  on  two  promissory 
note-  made  by  defendant  pa\alde  to 
plaintifT. 

Pleas  to  each  count. 

I.  That  plaintiff  was  a  licLUsed 
hoiel-keeper.  and  that  part  of  the 
consideration  for  which  the  nrtte  was 
given  was  for  liquor  supplied,  by 
plaintifT  to  defendant  in  his  hotel. 

2.  That  the  note  was  received  from 
plaintiff  as  a  pledge  for  liquor  sup- 
plied by  him  to  the  defendant  in  his 
hotel. 

On  demurrer  to  these  pleas — 

Held.  I.  That  they  were  good  on 
the  ground  that  by  the  imposition  of 
a  penalty  for  taking  anything  but 
money  in  payment,  or  as  a  pledge, 
for  liquors  supplied  in  licensed  prem- 
ises, the  Legi>;laturc  had  clearly  in- 
tended to  make  it  unlawful  to  take 
anything  but  money. 

2.  That  the  .above  provision  was 
intra  7>ires  of  the  Legislature.  Hodi::e 
V.  The  Queen,  0  .\.  C.  tr;.  .and  Citi- 
ccns'  Insurance  Co.  v.  Par.<;ons.  7  A. 
r.  96.  applied.  Benard  v.  MeKax. 
IX.  156. 


IX.  Lost   Bills  and   Notes. 

Practice  —  Indemr,ity  —  Costs  — 
Keterev.ee  to  the  Master.}  —  In  an  ac- 
tion on  a  lust  promis.^ory  note,  when 
the  loss  is  pleaded,  the  plaintifT 
should,  in  general,  tender  the  defend- 
ant a  proper  bond  of  indemnity  with 
a  sufficient  surety  or  sureties  before 
afiplying  to  set  aside  the  pica  under 
section  69  of  The  Bills  of  Lxchange 
Act,  1800,  in  order  to  avoid  paying 
the  costs  of  this  defence,  and  of  the 
application. 

Although  the  words  -.ft  the  statute 
are  that  .an  indemnity  "  to  the  satis- 
faction of  the  Court  or  a  Judge  "  is  to 
be  given  the  security  may  be  left  to 
the  -Master  to  settle.  Slioolhred  v. 
Clarice,  (i8go)  17  S.  C.  R.  265.  fol- 
lowed. 

Adjudication  as  to  costs  of  motion 
to  strike  ont  plea  of  loss  if  note 
when  the  br)nd  tendered  w.as  insuffi- 
cient.    Ortoii   v.   Ihrtt.  XII.   448. 


X.  Actions, 

Pleading— /),■„, (7/  //;.;'  Chajue  Pe- 
li-i'ered  in  I'aynieut  of  a  Debt — De- 
nial of  I ndorseinent.]  --Thi'  second 
ci  imt  alleged  the  drawing  of  a 
clieque.  payable  to  ()..  that  the 
che(|Ue  was  delivered  to  O.  in 
payment  of  debt  due  O.  from  the 
plain'ifT.  "and  the  said  O.  being  the 
lawful  holder  of  the  said  cheque,  and 
entitled  to  receive  the  amount  there- 
of, duly  presented,"  etc.  Plea,  that 
the  cheque   was   not  delivered   to  O. 

!  in  p.ivment  of  a  debt. 

i       Held,  plea  bad. 

The  fourth  count  alleged  the  draw- 
ing of  a  cheque  payable  to  the  order 
of  the  Union  Bank  of  Lower  Canada, 

I  who  presented  it,  etc.     Plea,  that  the 

j  said  Bank  did  not  indorse  the  cheque 
to  the  defendants,  and  refused  to  in- 
dorse it. 

i       //(•/(/,  plea  good.       Todd  v.   Union 
j  Banh  ,,f  Loieer  Canada.  I.  119. 

I      Pleading  _  Comfany's  Note  Im- 
,  properly   Issued— Proof   of  Purchase 
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for  r'a/i(r.]— To  an  action  on  a  note, 
the  defendant  Conipa:-y  pleaded  noii 
fecit.  The  note  was  tlic  Company'- 
in  point  of  fomi.  hut  liad  tiecn  issued 
frnudulently  by  the  officers  of  tlie 
(■om()aiiy. 

//,■/(/.  tliai  tlie  plaintilT  \v;;s  n^it 
l.otmd  to  prove  iliat  he  Ravr_  vahie 
for  tlic  note,  in  the  ah>ence  nf  a  plea 
of  fraud.  Faiincrs'  mid  McclnmiiS' 
luink  V.  I hiiiiiiiiflii.  etc..  Cihil  Co.. 
IX.  54-'. 

Leave  to  Defend  —  Bill  nf  I'.x- 
clhini^c  Act  —  /:.r  parte  /..Mr.'.  |  — 
//.•/</.  tliat  The  rniperial  Act.  iS  ^ 
|.)   \'ic..   c.   ('~.   i>   in    force   m    Mani- 

//.■/(/.  a  Judge  may  pran;  leave  to 
.lefendant  to  appear  to  a  writ,  either 
ex  parte  or  upon  summons. 

Held,  that  where  an  order  is  grant- 
ed ex  parte,  no  application  under 
the  'Statute  of  18S3  for  leave  to  sign 
final  judgment,  setting  asiile  the  ap- 
pearance, will  lie  entertained,  but  an 
application  to  rescind  the  ex  parte 
.  nk-r  may  he  made  to  any  Judge. 
Canadian  Bank  of  Coiiniierce  v. 
.■h!j)iisi>ii.  I.  ,^. 

Leave  to  Defend — 'lime  for  .//■- 
plication.] — Held,  that  in  an  action 
un.ier  The  Bills  of  Exchange  Act,  a 
Ji'dge  in  Chaniiicrs  lias  no  power  to 
extend  the  time  within  which  a  <le- 
fendant  shoul.l  apply  for  leave  ti"i  de- 
fend. Ontario  luiiik  v.  Scott.  II.   lOo. 

Leave  to  Defend  —  .V.>  Ih'feitce.] 
—Parol  evidence  of  a  x'erhal  ;igree- 
rnrnt,  made  at  the  time  ..f  signing  a 
promissory  note,  that  the  note  should 
not  he  payable  at  maturity,  is  not  ad- 
missible; and  more  especially  if  there 
he  a  written  agreement,  made  at  the 
same  time,  inconsistent  with  the  al- 
leged verbal  agreement.  Such  evi 
denie  could  oi-'y  be  given  oi>  the 
ground  of  fraud  or  mistake.  .A  de- 
fendant <;hould  be  admitted  to  defend 
in  an  action  under  The  Bills  of  Ex- 
change Act  where  there  is  a  sliadow 
of  reason  to  believe  that  he  has  a  de- 
fence. Where  evidence  of  the  al- 
leged defence  wf>uld  be  inadmissible, 
no  appearance  shotdd  be  permitted 
In\f'erial  Bank  v.   Brydon.  II.   117. 


Leave  to  Defend  —  [discretionary 
Order.] — A  writ  was  issued  un.ier 
The  Summary  Procedure  on  Bill  of 
Exchange  .\ct,  1855.  on  a  promissory 
noie  made  by  the  two  difeiidants, 
and  judgment  was  obtauieil  by  de- 
fault en  Ji-t  .\pril.  iSqi.  On  the 
3)th  Sip'emb.r.  1802.  the  defendant. 
R.  T.  I...  applied  in  Chambers  to  ■ief 
aside  this  judgment  on  the  ground 
that,  at  the  time  of  making  the  note, 
he  was  an  infatit,  that  he  j.iincil  in 
the  note  only  as  surety  for  bis  co-.ic- 
feiidaiit.  and  that  his  co-defendant 
pronnstd  to  settle  tlie  suit:  al-o.  that 
for  that  reason  he  did  not  defend  the 
action,  and  heard  nothing  more  of  it 
nt'til,  o;i  thv  24' h  Sep;e  idler.  i>0-'. 
the  -lieritT  srized  his  crop  under  nn 
execution.  An  order  was  iiiikK'  in 
Chambers  setting  a-ide  the  judg- 
metU.  and  granting  leave  to  defend. 

On  an  apjilication  to  the  Full 
Court  to   reverse  this  order— 

//.■/(/.  (Killani.  J.,  dissenting),  that 
the  Judge  in  Chandlers  having  exer- 
ci<ed  his  discretion,  the  Court  'ihoidd 
not   interfere  with  his  order. 

Per  Killam,  J.  —  Xo  special  cir- 
cumstances were  sliown  entitling  the 
Judge  in  Chamliers  to  exerci'^e  any 
di'^cretion   to   «;ct  aside  the  iudcrtnent. 


Fairchild 


I.'ives.   VIII.   327. 


Leave  to  Defend  —  Conditional] 
— The  Referee  has  jurisdiction  to 
make  the  leave  to  defend  conditional 
upo-i  iiayment  into  Court  of  the  part 
of  i!ie  plaintiff's  claim  practically  ad- 
mitted as  security,  and  hi'^  discretion 
-bould  not  be  interfered  with  under 
tlie  circumstances  of  this  case,  I.azv 
V.  Xcjyy.  X.  -.nJ. 

Leave  to  Defend  —  Pelirery  of 
Xote  in  Fraud  of  Maker— f folder  in 
Due  Course.] — On  application  to  sign 
final  judgment  in  an  action  i^'n  a 
promissory  note  by  the  indorsee 
again-;t  the  maker,  defendant  filed  an 
atTidavit  slating  that  the  note  had 
been  handed  b\-  him  to  one  E.  t'>  h  Id 
in  escrow  until  the  settlement  of  cer- 
tain accounts  lietween  him  .niil  the 
payee,  and  that  it  had  been  fbdivered 
o\er  to  the  payee  without  his  con- 
sent. 
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Held,  tliat.  under  The  Bills  of  Ex- 
change Act,  iHqo.  s.  30.  s-s.  2.  de- 
fendant was  entitled  to  rlefend  willi- 
out  shiiwinR  that  plaintiff  was  not  a 
holder  in  dut  courM'.  J'lour  City 
Bank  v.  CuK.ncry,  XII.  303. 

Duress_A\vo7rn'  oj  Mmu-y  I'aid 
on  \'t<tcs.]  —  Diiniirrer  in  i)Ka  on 
eqiiitahlc  grounds  j-cttinji  up  ihat  tlic 
defendant  had  heen  induc(.d  to  si^n 
the  promissory  nfUes  sufil  on  by 
threats  of  a  criminal  prosccuiion.  in 
settlement  of  a  claim  ]>referred 
against  him  by  th"  plaintiff,  and  that 
the  defendant  was  not  re.illy  liable 
for  such  claim,  th.it  he  liad  acted 
wilhont  legal  or  independent  advice, 
and  had  been  induced  to  l).lieve  tli.-it 
lu-  w.is  liable  for  the  amoimt  ;ind 
signed  the  notes  in  that  l>elief  and  in 
consecjuenee  of  such  threats,  and  that 
save  as  aforesaid  no  v;iluc  of  consid- 
eration had  passid  for  tiie  making 
or  payment  of  the  notes. 

Ih-id,  (Dubuc,  J.,  dissenting),  that 
this  plea  was  good,  as  il  showed  suf- 
ticimt  grounds  in  efjuiiy  for  grant- 
ing relief  to  the  defendant.  Mc- 
Clatcliir  v.  HasUiiii.  6-:,  L.  T.  N.  S. 
691,  and  Oshiildisti'ii  v.  Siinpsnii.  i,^ 
S.  51.^.   followed. 

The  other  plea  dennirred  to  was 
one  of  counter  claim,  setting  up  the 
same  state  of  facts  as  to  the  giving 
of  the  note?  in  f|uestion,  and  that  the 
flefendant  h;id  paid  certain  suius  of 
money  on  accotmt  of  ■•-uch^  notes  and 
seeking  to  recover  hack  such  pay- 
ments. 

ffiid.  lh;it  this  ple;i  could  not  be 
supi>'ir;e<l.  as  i'  Tiid  n-it  show  that 
tlu-  iiayments  in  f|ues*ion  had  Inen 
made  in  eonsei|nence  of  any  fresh 
threat-  ir  undue  inlluence  1  r  (iress- 
uie.  lint  as  f;ir  as  the  plea  showed 
had  been  \ohiiUarily  made,  Coni- 
inrrciiU  Bunk  v.  I\\>krl'y.  X.  281. 

.Vt'i'   JfnCiMf.NTS,    III. 


III.  ExEcmoN   AND   Affidavits. 

IV.  Non-Application  of  Act. 
'\'.  Cii.vNGK  uF  Possession. 

VI.  Registr,\tion, 

VII,  Growing  Crops, 

\'III,  Rights    and    Liabilities    oe 
Parties, 


I.  Reoltsites  ami  Vai.iditv. 

Mortgage  to  Secure  Future  Ad- 
I  vances  —  l\iyaidc  in   Ti^'o   Vcdrs.]  — 
A     mortgage    to    secure     future    ad- 
vances nuist  be  re-p;iy.iblc  within  two 
'   years,     .l/oti',//  v.   Clriiicnt.    III.   5S5, 

Good  in  Part.]— A  mortgage  may 
'  be  good  in  part  although  !)ad  m  part. 
;   Miiwal  V.  CU-nicKt.   Ill,  585. 

In  Good  Faith. )— If  a  mortgage 
is  taken  for  a  fair  consideration,  and 
not  for  a  collusive  purpose,  the 
pr.intee  is  a  mortgagee  '"  in  good 
faiih  "  within  the  meaning  of  the 
statute.     Kiii;^  v.  Kuhv.  4  M.  R.  41,^ 

1  overruled.        Rotf   v.    Krcckcr.    VIII, 

1  230. 


BILLS   OF   SALE   AND   CHAT- 
TEL  MORTGAGES. 

I.    Rf.Otl.siTES     AND     \'.\LII)ITY. 

II.  EoPM  AND  Contents. 


II.  Form    and   Contents. 

Mistake  in  Name.] — .Abram  V. 
I'ecksted  executed  ;i  chattel  mort- 
gage in  which  his  name  apjieared  as 
Abram  B.  l?ecksted.  He  signed  his 
name  correctly. 

Iltld.  that  the  mortgage  was  void 
as  .igainst  creditors.  I'uii  Wliort  v. 
Smith.   IV.   4jr. 

Bill  of  Sale  Really  a  Mort- 
g'age.  I  —  If  the  transaction  between 
the  bargainor  and  the  bargainee  in  a 
bill  of  sale,  filed  in  appareiU  com- 
pliance with  The  Bills  of  Sale  Act, 
R.  S.  M.,  c,  to,  s.  2.  is  really  a  trans- 
fer to  the  latter  by  way  of  security 
only  for  the  re-p;iyment  of  money, 
and  not  an  absolute  sale  of  the  goods 
and    chattels    compri'-ed    therein,    the 
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bill  of  sale,  in  the  absence  ol  imme- 
diate delivery  and  actual  and  C(in- 
tiniicd  change  of  po5sessi"ii.  will  lie 
he'd  void  imder  that  scctidu.  Mathc- 
son  V.  Folhh-k.  3  B.  C.  R.  74.  and 
B.ithf^atr  v.  Merchants'  lUmk.  5  M. 
R.  210,  followed.  Bodiiy  \.  Ash- 
down.  XI.  555. 

Consideration  —  True  Considera- 
tion Must  be  Stated.]— Thv  true  con- 
sideration for  a  bill  f)f  sale  must  be 
se!  out  in  it  witii  -ubstaiitia'  .accur- 
acy. Bathgate  v.  Merchant.';'  luuih. 
\.  210. 

Consideration  —  Xntes  under 
[discount.]  —  .\.  e.NCcuted  .i  chattel 
riiortfjage  to  F..  the  consider.a'inn  be- 
ing 'Stated  as  SiiiJ.Jri.  It  apiie.arid 
that  nf  this  amount  $612.20  was  made 
up  of  notes  given  by  A.  to  !•"..  but 
then  under  discount  in  tlie  Mer- 
chants' liank,  and  not  due.  and  the 
sum  of  $300  advanced  in  casii.  The 
notes  were  subsefjuenily  taken  up  by 
F.  and  he  [jroduced  them  at  the 
trial.  The  usual  mortgagee's  affi- 
da\it  was  indorsed  upon  the  mort- 
gage, st.iting  thai  liie  mortgagor  was 
iu.Ntly  and  truly  indebted  lu  the  mort- 
gagee in  the  amount  mentioned  in 
thi    nmrlgage. 

//./</,  bv  the  Full  Court  (Taylor, 
J.,  dissenting),  atlirming  the  decis- 
ion i.f  Wallbridge,  C.  J.,  that  tlie 
niorigage   was    valid.       l-'ish    v.    Iliii- 

i'/'/.^•.    II.    65. 

Consideration  —  Notes  under 
Discount.] — A  chattel  mortgage  w;is 
expressed  to  be  to  secure  payment  of 
?'^"o  .■'4.  which  was  the  amount  ow- 
ing by  the  morigagf  r  to  ihe  mort- 
.gagee,  .\  largo  portion  of  it,  how- 
ever, w.is  reiiresented  by  notes  which 
the  mortgagee  had,  [)reviou>  to  the 
date  of  the  mortgage,  transferred  tn 
a  Rank  as  collater.al  security  for  his 
own  debt. 

llehl,  that  the  mortgage  was  not 
tilion  tliat  account  invahM.  Fisli  v. 
Il'^i^ins.  2  M.  R,  65.  followed. 
S;ef'hcns  v.   Mc.lrtlntr.  VI,  4()(). 

Kever-ed,   .\I.\,   S.   C.   R,,  446, 

Description  of  Goods  —  General 
Words.]  —  The  goods  in  a  chattel 
mortgage  were  described  as  "all  and 


singular  the  goods  and  chattels 
hereinafter  mentioned  and  described, 
being  all  the  goods,  chattels  and  ef- 
fects set  forth  and  jnentioned  in  the 
paper  writing  hereunto  annexed, 
marked  '  .\.'  which  goods,  chattels 
and  effect^  are  situate  in  a  certain 
building  occupied    as   a    store   by    the 

mortgagor   on together    with 

all  the  goods,  chattels  .and  elTects, 
stock-in-trade  and  merchandise  which 
the  said  mort.gagor  sh.ill  hereafter 
purchase  from  the  mortgagees,  and 
place  in  and  upon  the  >aid  premises 
iluring  the  currency   hereof." 

The  schedule  annexed  was  in  the 
form  set  out  in  the  iudgnient  of 
Killam.  .1, 

Held  (Killam.  }..  dissenting  1.  that 
this  wa<  a  suflicieni  description  of 
the  poods  intended  to  be  mortganed. 
//,.Tvv  V.  Il'hitint:.  14  S.  C  K.  ^15. 
followed.        Fisher    v.    Brock.    VIII. 


,'l 


III.   I"..\rc CTioN   A.\n    .•Xffidavit.s. 

Affidavit  —  Jl'ord  ■'him"  0,ni!- 
ted.\  —  A  chattel  mortgage  is  good 
tliough  not  executed  by  the  mort- 
gagee. ,and  though  the  word  "'  him  '' 
be  omitted  at  the  conclusion  of  the 
at1ida\it   of  bona  fides. 

Held,  tiiat  the  manager  of  the 
branch  of  ,in  incorporated  Bank  to 
which  a  chattel  mortg.igc  i;  mnde 
for  ,-1  debt  due  tlie  Hank  at  that 
branch  is  an  agent  authori;:ed  to  maki' 
the  alTTidavit  of  hona  fides.  uiHKr  .^4 
\'ic..  c.  17.  Ontario  Hank  v.  .Miner. 
T.  \V..  107- 

Affidavit  —  False  .Iddition.]  — In 
,an  atVulavit  of  hinui  fides  of  ;i  chattel 
mortgage,  the  .addition  of  the  de- 
ponent was  statid  ti  be  a  trader.  lie 
was  not  in  f.act  a  .r.ader. 

Held,  not  i(]  vitiate  th.;  mortgage. 
lull   n'liort  \.  Smith.  W .  421. 

Affidavit  _  Xot  Signed  hy  Com- 
missioner.] —  .V  cliattel  mortg.ige  is 
inv.alid  and  of  no  et'fect  as  again.st 
the  execution  creditor>  of  the  mort- 
gagor,   where    tire    jurat    on    the    alVi- 
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davit  of  execution  filed  with  llic 
mortgage  lias  not  been  signed  l)y  the 
commissioner  before  wlioni  it  was 
sworn,  althougli  the  mortejage  was 
■executed  in  duplicate  an  1  the  wit- 
ness had  signed  and  sworn  to  the 
affidavits  of  execution  on  both  orig- 
inals, and  the  coininissinner  had  sign- 
ed the  jurat  on  (3ne  of  the  originals 
omitting  by  inadvertence  to  sign  the 
other,  and  both  had  been  sent  to  the 
Clck  of  the  County  Court  for  hin^ 
to  file  one.  and  return  the  other  cer- 
tified, the  Clerk  ha\iiig  retained  the 
one  with   the  defective  affidavit. 

The  '^ign.'iture  of  a  person  having 
authnrity  to  administer  the  oath  is  an 
essential  part  of  an  ;ilTidavit.  fuiiMii 
V.  Rac.     Ramsay.  Claimant.  X,  411. 

Affidavit  —  Swoni  Before  Mort- 
gagee as  Commissioner. ^  —  I'luler 
The  Bills  of  Sale  .\ct.  R.  S.  M..  c. 
10,  a  mortgage  is  not  rendered  in- 
valid or  void  by  reason  of  the  affi- 
davit of  execution  being  sworn  be- 
fore the  mortgagee  himself,  he  being 
a  commissioner  for  taking  affidavits 
in  the  Queen's  Bench.  Ineli  v. 
Simon.  XII,  i. 

Affidavit— .S"i.;,';i((/)(>-,-  ,>f  the  Coni- 
missi()ner  o^er  the  Jurat.]  —  The 
position  of  the  signature  of  the  jus- 
tice of  the  peace  did  not  vitiate  the 
mortgage.  Mo'iivt  v.  Clement.  III. 
585. 

Affidavit  —  Mis-statement  — 
Amount  of  I.idehtedness.]  —  Held. 
following  Martliinson  v.  Patterson. 
(1892)  iQ  .\.  R.  188.  and  Martin  v. 
Samf^son.  (i8q6)  24  .A.  R.  t.  that  an 
error  in  the  stateiuent  of  the  indebt- 
edness in  the  affidavit  of  bona  fides 
sworn  to  by  the  plaintiff  and  attach- 
ed to  the  chattel  mortgage  was  not, 
in  the  absence  of  fraud,  fatal  to  its 
validit^■.  Bernliart  v.  MeCutchcon. 
XII.   394. 

Affidavit  —  Blank  for  Amour.i  of 
Indebtedness.] — The  affidavit  of  bona 
fides  attached  to  a  chattel  mortgi.ge 
contained  the  following:  "  Tlie 
mortgagor  in  the  foregoing  bill  of 
sale  by  way  of  mortgage  is  justly 
and  truly  indebted  to  me  this  depon- 


ent,   Alexander   Mdnlyre,   the   mort- 
gagee therein   named,   in  the  sum  of 

dollars    mentioned  therein." 

Held,  insufficient.  Mclntyrc  v. 
I'ninn  Baiik  of  Lon-er  Canada,  II, 
303. 


Affidavit 

Kirelihoffer 
Infra,  \TI. 


Growing  Crop.] — See 
Clement.     XI.     460 


IV.  Xon--Appi.ic.\tiov  of  Act. 

Sale    of    Grain    to    be    Threshed 

and  Delivered.]— The  Chattel  Mor^ 
gage  .Act  does  not  apply  to  a  sale  of 
grain  in  the  stack  wdicn  the  bargain 
rec|uire>  the  vendor  to  thresh  and 
afterwards  deliver  it.  Parenteau  v. 
Harris.   111.  329. 

Cultivation  and  Delivery  of 
Grain,  |  —  A  chattel  mortgage  which 
was  expressed  to  be  void  ''  if  the 
mortgagors  do  cultivate  all  the  brok- 
en land  upon  all  the  said  sections 
during  the  present  season  and  reap 
and  thresh  all  the  grain  produced 
therefrom  in  a  proper  and  workman- 
like manner  and  after  the  course  of 
good  husbandry,  and  do  deliver  for 
the  benefit  of  the  mortgagors  at  V.. 
not  later  than  the  31st  day  of  March 
next,  one-half  of  all  the  grain  aris- 
ing from  said  sections  23  and  25;  and 
if  the  luortgagors  shall  fall  plow  the 
said  portions  of  all  the  said  sections 
in  a  proper  manner  during  the  pres- 
ent season." 

field,  the  .Act  did  not  applv.  Mow- 
at  v.  Clement,  III,  585. 


V.  Ch.\ngi^   of   Po.ssession. 

Immediate  Delivery.]  —  Inter- 
pleader issue  respecting  the  right  to 
a  stallion.  D.  H.  acquired  the  horse 
in  ([uestion  in'  March.  1891,  During 
i8qi  and  180-  printed  notices  were 
put  up  advertising  the  horse,  in  which 
it  was  stated  that  reference  for  par- 
ticulars was  to  be  had  to  D.  H.,  al- 
though   there    was    no    statement    of 
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the  ownership  of  tlie  animal.  M.  did 
n.  t  himsilf  travil  wiili  or  persi>ii;d!y 
take  care  nf  the  horse  but  arr.iiiKt.- 
iTients  were  made  in  his  name  witli 
the  persons  at  wliose  places  the  horse 
was  put  uj),  and  printed  forms  were 
UH'd,  on  which  was  the  heading,  "  1). 
ilopc.  prnprietiir."  On  20th  fnne, 
i89_'.  plaintiff  bought  the  horse  from 
H  .  giving  his  note  at  six  months  for 
the  amount  of  purcha--e  money,  and 
II.  gave  him  an  absolute  receipt  ac- 
kn  iwledging  ii.'iyment  of  the  wholu 
of  the  purchase  money,  and  an  order 
for  delivery  of  the  iiorse.  The  horse 
was  then  away  in  the  country,  and 
wa?  not  hroughi  l)ack  tn  Winnipeg 
iiiiti!  2,^rd  June,  when  plaintiff  pre- 
sented the  order  to  C  who  tnok  care 
iif  the  horse  and  tidd  him  he  had 
bought  it;  he  I'lld  C.  to  change  the 
book  containing  the  forms  nf  con- 
tracts by  sulistitnting  the  pl;iint;tT'< 
name  for  that  of  H. :  he  gave  C. 
charge  of  the  h  'rsc.  and  told  hinv  to 
tcH  evervbody  tliat  tlie  horse  was  liis 
(plaintiff's). 

//(•/i/,  that  the  transaction  must  be 
tri.iied  as  a  real  agreement  for  the 
sale  of  the  horse  to  tlie  plaintiff.  The 
plaintiff's  note  was  apparently  ac- 
cepted in  payment,  and  there  was 
5ucli  a  delivery  and  acceptance  as 
satisfied  the  Statute  of  Frauds. 

Bu:  that  the  sale  was  vfiid  as 
against  the  defendant,  because  of  its 
not  having  been  accompanied  by  an 
immediate  delivery,  and  the  posses- 
•iion  of  the  plaintiff  could  not  avail 
to  give  Iiim  a  title,  which  the  sale 
did  not  give  as  against  the  defend- 
ant in  the  issue.  Jachsoii  v.  Bank  of 
A'lTM  Scotia.  IX,  y^. 


Hcnilhirt    v.    McCiilcliion. 
394- 


XII. 


Possession  Under  Invalid  Mort- 
gage, |_A  chattel  mortgagee  wdiose 
ni'Ttgage  was  prior  to  an  execution, 
but  was  void  .-is  against  it  for  non- 
compliance with  the  -Xct.  cannot  by 
taking  possession  after  the  delivery 
of  the  writ  to  the  sheriff,  claim  to  be 
n  purchaser  for  value,  without  notice 
Oi  the  writ.  Vouni;  v.  Short.  Ill,  ,^oj. 


Possession  Under  Invalid  Mort- 
gage,] — -  Interpleader  issue  respect- 
ing the  ownership  of  certain  horses 
siized  in  execution  against  the  de- 
fendant and  claimed  by  his  mother. 

On  the  2nd  October,  1894,  a  ver- 
bal sale  of  the  horses  in  ciue>tion  was 
made  to  the  claimant,  and  part  of  the 
[uircha.se  money  was  then  paid,  anrl 
the  claimant  stated  in  her  evidence 
th.'it  the  horses  were  "  hers  from  the 
2nd  of  October."  For  the  conveni- 
ence of  the  claimant,  however,  and  at 
her  request,  the  defendant  continued 
in  actual  possession  of  the  horses  un- 
til the  I2th  of  November  following, 
when  lie  called  upon  the  claimant  and 
told  her  that  he  was  going  away,  but 
bad  left  everything  all  right,  and 
that  a  boy  who  had  been  in  his  em- 
p'oyincnt  Could  take  care  of  every- 
thing; and  thereafter  the  claimant 
by  her  servants,  remained  in  actual 
possession   of  the   liorses. 

The  Judge  at  the  trial  found  that 
the  sale  was  bona  fide.  The  execu- 
tion was  not  issued  until  Jaimarv. 
I  So?. 

1 1  rid.  that  the  sale  was  good  as 
niiainst  the  plaintiffs,  notwithst;ind- 
irg  The  Rdls  of  Sale  .Xct.  R.  S.  M., 
c.  10,  s.  2,  and  tb.it  this  case  might 
be  distingnislnd  from  Jackson  v, 
/•■'iT).-,^'  of  Xova  Scotia,  g  M.  R.  75,  on 
the  ground  that  licre  there  was  a  de- 
livery by  the  vendor  on  the  12th  of 
Xovcmber,  and  that  wdiat  then  took 
pl.ace  ])rought  the  case  within  the 
rule  laid  down  by  Patterson,  J.,  in 
Wliitinp,  V.  //(nvy.  i,^  .\.  R.  14.  that, 
.ilthotmh  a  grantee  could  not,  by  any 
.act  fif  his  own  in  seizing  the  goml^, 
gi\e  himself  a  better  title  than  he 
had  under  his  deed,  yet  the  grantor 
might,  by  making  a  delivery  wdiich 
would  opcr.ate  as  a  conveyance  of 
goods  cajLihle  of  passing  at  law  by 
delivery.  etTectnallv  cure  a  prior  de- 
fective conveyance.  Trust  and  Loan 
Co.  V.  f, '')•;;'/(/.  U'ri'^ht.  Claiuur't, 
XI.  314. 


\'I.  Registration. 

Where    to   be    Filed, ]_A    chattel 
mortgage     must    be     filed     with    the 
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Clerk  of  tlie  County  Court  in  tlic 
Judicial  Division  in  which  tlie  mort- 
gagiir  resides,  tlie  chattels  being  or- 
flinarily  kept  anil  used  there  by  him. 
The  fact  th.it  the  chattels  are  tem- 
])f'rarily  in  annther  Judicial  Divisinn 
at  the  time  the  imirtgage  is  made 
catin'it  make  the  tilinjj  of  the  mort- 
gage ill  that  Division  effectual.  Roif 
V.  Krccki'r.   X'DI.  230. 

When  Unnecessary.  I  —  Regis- 
tration of  a  hill  of  sale  is  unnecessary 
when  the  goods  are  in  the  hands  of 
a  warehouseman  who  becomes  the 
agent  of  the  transferee  and  agrees  to 
hold  the  goods  for  him.  Jones  v. 
Ilt'udcrsini.   Ill,  4,vv 

When  Unnecessary.] — Held,  fol- 
lowing Clithiri!  Y.  I.d^aii,  Q  M.  R., 
42.V  tliat  an  instrument  creating  only 
an  equitable  charge  of  this  nature 
upon  property  not  at  the  time  in  ex- 
istence did  not,  before  the  .Act.  57 
\'ic..  c.  I.  s,  J  (M,),  conie  within 
section  t,  of  The  Bills  of  .Sale  .\ct  so 
."'s  to  require  registrali  11  to  make  it 
operative  as  atrainst  an  execution 
creditor,  and  the  Act  of  1894,  repeal- 
ing section  4  of  The  Bills  of  Sale 
Act  and  substituting  a  new  sub-sec- 
tion, did  not  afifect  a  prior  existing 
instrument.  liaiik  of  Brilisli  Xortli 
.liiieriea  v.  Mefntosli.  XI,  503. 

Notice  to  Creditor  —  Invalid 
Mortfia^e.]  —  If  a  particular  creditor 
is  aw;ire  that  there  has  b^'cn  a  sale 
of  chattels  and  an  actual  and  con- 
tinued change  of  possession  follow- 
ing it,  he  cannot  he  i)rejudiceil  by  the 
fact  that  a  written  bill  of  sale  or 
mortgage  has  mH  been  filed  in  ac- 
cordance with  The  Bills  of  Sale  .-Xct, 
and  the  s.-de  or  mortg.'ige  may  be 
held  valid  as  against  liis  claim,  al- 
though the  rer|uiremeins  of  that  .Act 
are  not  fully  complied  with.  Rob- 
ertson V.   W'reun.  X.  .^"S. 

Notice  of  Unrenewed  Mortgage 
to  Subsequent  Purchaser.]  —  De- 
fendant held  ;i  chattel  mortgage  up- 
on some  oxen.  It  was  tiled,  but 
after  the  'apse  of  two  years  not  re- 
filed.        FlaintitT     aftei      that     period 


bought  the  oxen  with  notice  that  tht 
mortgage  was  not  paid. 

Held,  that  as  against  the  plaintiit 
the  mortgage  was  valid  and  clTectual 
King  V.   Kulin,   IV,  41,?. 

Notice  of  Unfiled  Mortgage  to 
Subsequent  Mortgagee. ]— A  second 
chattel  mortgage  made  in  good  faith 
and  for  valuaijle  consideration,  takes 
priority  over  a  prior  unfiled  ch.ittel 
mortgage,  even  if  the  second  mort- 
gagee lia^  actual  notice  of  the  \yTwr 
mortgage.  Roff  v.  Krceker,  VIII, 
-'30. 


\TI.  Gkowing  Crops. 

Priority.]  —  A  chattel  mortgage 
covering  growing  cro])s  or  crops  to 
be  grown  do^s  not  come  within  the 
provisions  of  The  Bills  of  Sale  Act. 
R.  S.  .M.,  c,  10,  so  as  to  need  filing 
under  the  .\ct  to  preserve  its  v;  id- 
ity.     Clifford  v.   Logan.   IX,   423 

Priority.] — .-\  mortgage  of  grow- 
ing crops  or  crops  to  be  grown  can- 
not prevail  over  a  prior  execution  in 
the  hands  of  the  sheritlf  against  the 
goods  of  the  moitgag'^r.  Clifford  v. 
Logan,  IX,  423. 

See  also  Sniitli   v.   I'liion   Bank  of 
Canada.  XI,  183. 

Form  —  Deviaiion  from  Prescrib- 
ed Forms  —  Seed  Grain  Mortgage.] 
—  In  an  action  by  the  plaintiff  claim- 
ing damages  from  the  defendant  as 
sheriff  for  the  seizure  of  the  gram 
grown  on  the  lands  of  one  Murray, 
under  an  execution  in  his  hands,  the 
lilaintiff  claimed  the  grain  by  virtue 
of  a  chattel  mortgage  for  the  pur^ 
chase  money  of  seed  grain  sup;.)h.C'.: 
to  .Murray  in  the  spring  of  the  ^air. 
year.  Murray  being  in  want  of  "-..-.'•; 
at  that  time,  applied  to  the  plai'i'ifi, 
who  gave  him  an  order  on  a  firm  of 
grain  dealers  for  the  anVHint  re- 
r|uired,  and  took  the  mortgage  in 
(|ucstion,  which  was  completed  and 
registered  before  Murray  actually 
got  the  grain.  The  dealers  afterwards 
supplied    th»    grain    to    Murray    and 
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ohargfd  the  price  to  the  plaintiff.who 

panl  it. 

'I'lic  alVidavit  of  htnui  fidrs  attach- 
ed to  till-  iiKirtgagc  containcil  a  state- 
imiit  tlial  the  monpatre  was  taken 
••  t"r  seed  grain."  hut  did  nut  con- 
l.iin  the  full  statement  required  hy 
i!h'  statute.  57  Vic.  c.  i.  s.  j,  '■  that 
ilu-  same  is  taken  to  secure  the  pur- 
ch.ise  price  of  seed  grain."  , 

The  defendant  gave  nn  evidence 
.1  tlu'  iudgiiient  .ngaiiist  Murray,  nii 
uhich  the  executiou  in  iiis  liand-had 
lutn    issued. 

//.■/./  (Taylor.  C.  J.,  dissenting). 
ih.it  the  cliattel  ninrtgagc  had  really 
i)een  ;aken  to  secure  the  purchase 
price  of  seed  grain  within  the  inean- 
iiii;  of  the  st;itine  and  not  merely  as 
;i  security  for  mnnoy  advanced  hy. 
the  i>l;iintitT  I'l  Murray  to  ])urchasc 
ilu  grain,  '.mil  was,  therefore,  good 
;iii(l  valid  as  against  tlie  nmrtg.-igor. 
;ii'.(!  that  no  affidavit  nr  registration 
wris  necessary  in  protect  the  plain- 
\\{\'-  rights  as  ag.ain.-t  the  mortgager. 

//<■/(/.  also  (Duhuc.  J.,  dissenting). 
;!iat  Ti'itwithstanding  section  S.  s-s. 
tuit)  of  The  Intcrpret.-ition  .Act.  R. 
S.  M..  c.  78.  the  .-ilhdavit  of  the  mort- 
j.-igee  did  not  snthcieiuly  comply  with 
the  statute,  and  that  the  mortgage 
\vi>ii'd.  hercfore,  not  hase  heen  sus- 
taiiud  as  against  the  defendant  re- 
presenting a  credit  ir  if  lu'  had  gi\'en 
evidence  of  the  iui'gnient.  Kirch- 
h. :'■.■!■  V.  driJiri;!.  XI.  4'io. 

Mortgage  to  Secure  Cultivaticn 
of  Land  —  ./•((/  /,'  /'rlirt-r  Half  tlir 
'■'■"/'•  |— The  mortgage,  so  far  as  it 
related  to  the  delivery  of  one-half  of 
the  crop  and  the  fall  ])hnving.  w.as 
;;':t  within  the  statute  at  all.  and  was 
tlurefore  vali'l  witlnmt  regisiratinn. 
\',':.'iit  V.  Cli'iiii'iit.  III.  585. 

.SV('  aiso  Execution.  I. 


^III.  Rights   a.vd  Li.\bii.ities  of 

P.M^TIES. 


siock-in-irade.  It  contained  a  cov- 
eiiam  th;it  in  case  the  mortgagor 
should  ■■  attempt  to  sell  or  dispose 
of.  (jr  in  any  way  part  with  the  pos- 
session of  the  goods  or  any  of  them 
or  to  remove  the  same  or  any  part 
thereof  out  of  the  store  and  premises 

without    the    consent    of    the 

tpnrtgagee to    such    sale,    re- 
moval  nr   disi)o..al    first   had   and   oh- 
tained   in    writing,    it    shall   he    lawful 
f'lr    the    miirtg.agee    to    take    posses- 
sion," etc.       The  i)laintilTs  remained 
in   possession  and  continued  to  make 
sales  in  the  iisua!  course  of  husiness. 
Shortly    .afterwards    the     defendants 
;  nhiained  judgmein  against   the  plain- 
tifls,   and   tinder   fi.    fa.   goods   caused 
I  the  same  goods  to  he  seized  .and  sold. 
I  The  /(.    f(t.    w;is   .afterwards   set   aside 
'  as  ha\ing  heen  issued  in  lireach  of  an 
.agreeouiit.      In   ;i:i   action   in  trespass 
i  .and    trover    the    ilefend.mts    pleaded 
i  not  guilty,  .and  not   possessed. 

//(■/(/,    I.      Th.at    under   the   plea  of 
U'l    possessed    the    defendants    might 
sit   up  the   chattel   mortgage   and   the 
hreach    of    the   covenant    not    to    sell. 
_'.  That   the  covenant  not  to  sell  was 
al)solu;e   ;ind    ivt   suhject    to   the   im- 
plied   e\cei)lion.    "  save    in    the    usual 
Course  of  husiness." 
I       Qium'.—li   a   mortgagee   r'ght fully 
!  -eize.   hut    unlawfully   sell,   the   mort- 
'  gaged    goods    is    hu    a    tresp:i>ser    nh 
initio'       \   chattel  mortgage  i)rovid- 
ed    that    upon    certain    contingencies 
;  the  mortg.age>    mitrht  seize  the  goods, 
.and  upon,  from  and  after  the  seizmx 
'  the    mortgagee    might    sell.    etc..    and 
from    and    rmt    of    the    proceeij.,    pay 
and     reimhurse     himself.     "  all     sucii 
sums  .and  sum  of  niioney  ;is  may  then 
he  due  hy  virtue  of  tliesc  presents." 

lli'hl.  th:'t  the  mortgagee  having 
rightfully  si'ized  llie  goods,  might 
lawfully  sell  them  although  the 
mortgage  mom-y  might  not  lia\e  heen 
p.iy.ah'e.  Although  not  payahle,  it 
was  nexertheU'ss  ••  chn  ."  Prdcrirlc 
V.  . /i7)(/(>ii'/'„   I\'.   1,^1). 


Mortgagor  Selling  the  Goods  — 

Ph'iilnit^  —  Dchiliiiii  in  Picsmti.]  — 
Till  plaintiffs  gave  to  one  of  the  de- 
fendants a  chattel  mortgage  upon  his 


BOND. 

Joint — Pi-iniincr.] — .\ctinn   ou   a 

joint    hond   .against    three   ilefendants. 
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'I'hc  dLclaratiiiii  nvealid  the  fact  that 
five  pcTMiris  were  lial)li.-  j'>iiuly  with 
till'  (IcfciKlant. 

UilJ,  that  as  the  declaiatinn  did 
nut  slinw  that  thfsc  otlicrs  liad  sealed 
the  hond,  and  wore  resident  within 
the  jurisdictii)n.  the  defenilanl  shouhl 
have  i)lcaded  tlie  non-jnindcr  in 
ahatenient.  and  not  have  demurred. 
Moore  V.  Vortuuc.  II.  _'8. 

Impossibility  of  Fulfillment  of 
Condition.  I  —  .\ftir  ilie  determina- 
tion of  a  replevin  action,  hrought  by 
S.  against  R..  in  whicli  R.  was  suc- 
ce>sfnl.  R.  ilistrained  the  goiid>  in 
(|uestion  for  rent  due  by  S..  and  then 
sued  S.  ui)on  tlie  replevin  bond  for 
non-delivery  of  the  goods. 

//('/(/,  that  the  defendant  could  not 
sliield  liimself  on  the  ground  of  tlie 
impossibility  of  delivering  to  the 
plaintiff  that  which  the  plaintiff  had 
himself  taken.  Robinson  v.  Scurry, 
I.  257. 

See  Replevin. 


BOUNDARY   LINES. 

Survey  —  Rr-sitizey  —  Ratifica- 
tion —  Road  .ilozcance  —  Dominion 
Lands.] — Under  sub-section  2  of 
section  ijg  of  The  Dominion  Lands 
.\ct.  as  re-enacted  by  52  Vic.,  c.  27, 
s.  7.  it  is  necessary  that  the  Gover- 
nnr-General-in-Council  should  first 
direct  the  cancellation  of  tlie  old  sur- 
vey and  the  making  nf  a  new  one  in 
case  of  any  gross  irregularity  or  er- 
ror lieing  discovered  in  the  survey  of 
any  township,  and  the  proceedings 
were  held  void  altogether  where  a 
new  survey  was  made  on  the  author- 
ity of  the  Minister  of  the  Interior 
without  a  prior  Order-in-Council  be- 
ing passed,  although  such  new  .sur- 
vey was  afterwards  ratified  by  Or- 
der-in-Council. 

field,  also,  that  as  a  number  of 
the  parcels  of  land  afTected  by  the 
new  survey  had  ceased  to  be  Domin- 
ion lands,  the  new  survey  was  in- 
valid because  the  Act  applies  only  to 
Dominion  lands. 


The  road  allowance  between  tiie 
two  parcels  of  land  in  dis])utc  had 
become  the  property  >)f  tiie  Province 
of  Manitoba  by  virtue  nf  the  .Vet.  .?Q 
\'ic.,  c.  20.  s.  I,  ([)).  and  lor  that 
rrason  alone  it  wnuld  be  iniproiier 
tn  change  the  bound.iries  by  a  new 
survey  not  authnrizcd  by  Provincial 
legislation.    I'ockett  v.  Pool,  XI.  50S, 


BREACH  OF  MARRIAGE 
PROMISE. 

Corroborative  Evidence.]  —  The 

cormbiVatiun  necessa-"-  in  an  actimi 
for  breach  of  promise  need  not  go 
the  length  of.  by  itself,  proving  the 
promise;  it  will  be  sufficient  if  it  sup- 
liorts  the  plaimitT's  evidence  in  ri - 
sjiect  of  the  promise,  so  as  to  make 
it  appear  reasonably  probable  that 
her  testimony,  that  the  promise  was 
given,  is  true.  Circumstances  which 
are  as  consistent  with  the  non-e.xist- 
cnce  of  a  promise  as  they  arc  with 
the  fact  of  a  promise  having  been 
given,  can  scarcely  be  taken  to  atToni 
the  material  corroboration  that  tl;e 
statute  requires.  Waters  v.  BcHanix. 
v.  246. 


CA.  SA. 

Sec  Attachment  of  Person,  II. 


CANADIAN  PACIFIC  RAIL- 
WAY COMPANY. 

Powers. — Lands.] — This  Company 
has  power  without  a  license  (requir- 
ed by  the  statutes  of  this  Province) 
to  take.  hold,  sell  or  contract  to  scil 
lands  situate  in  the  Territory  added 
to  Manitoba  in  1881,  which  have 
been  granted  to  the  Company  as  part 
of  its  subsidy.  Re  Can.  Pac.  Ry. 
Co.,  VII,  389. 
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CARNAL    KNOWLEDGE. 

Sec  Criminal  Law^  IX. 


CARRIERS. 

I.  Cakkiage  of  Gooos. 
(a)  Pcliver  to  Carrier. 
(h)  Carrier   as    irarcliousciiiaii. 

11.    C  AKKIA'.K    or     lASSENtitKS. 

ill    Limitation   ok  Liahimty. 
1\'.  Connecting  Carkieks. 
\'.  Liens  anu  Charges. 


L  Carri.vge  of  Gouijs. 
( (/ 1  /  U'liz'cry  to  Carrier. 

Admission  by  Agent.] — Plaintiff 
sent  liy  S.  a  box  of  g(jods  to  dcfeiid- 
ant>'  station  at  \V.,  to  be  carried  to 
\.  at  P.  S.  saw  se\cr;il  men  \vOrk- 
inj,'  at  defendants'  freijilu  >he(l,  and 
tuld  one  of  tlieni  hu  liad  brought  a 
1)<>\  for  Y. ;  the  man  told  him  "to 
linng  it  in  and  put  it  there,"  and  S. 
put  it  where  lie  was  told.  He  got 
li"  receipt.  The  box  was  losi.  Plain- 
tiff then  went  to  the  station  at  W. 
and  saw  the  man,  already  referred 
to,  who  admitted  that  he  got  the 
box,  imt  could  not  say  what  he  had 
dune  with  it. 

Held,  that  whether  the  goods  were 
to  lie  carried  at  tlie  risk  of  tlie  con- 
signor or  of  the  consignee  was  a 
qi'.estion  for  tlie  jury,  and  the  Court 
wi'uld  not  disturb  their  verdict. 

Held,  that  the  athnission  of  the 
man,  wlioni  plaintiff  saw,  was  not 
r.dniissible  as  evidence  against  the 
defendants,  and  as  it  was  the  only 
evidence  of  delivery,  the  plaintiff 
sl.ould  be  non-suited.  Young  v. 
Canadian  Pacific  Raihvay  Co..  I,  205. 

Liability  of  Carrier — Excuse  for 
Non-Dclivcry      —      Forfeiture       to 


Crown.] — To  a  declaration  against  a 
carrier  fnr  niin-tleli\ery,  defendants 
pleaded  that  tlie  goo(ls  had,  prior  to 
tlie  delivery  to  the  carrier,  been  for- 
feited to  the  Crown  for  noii-|i;iymeiit 
of  customs  due. 

Held,  not  a  valid  detence.     U'liite 
\.  Can.  I'ae.  A'y,  Co..  \'l,   lOo. 

( /' )   Carrier  as  ll'arel'nusenian. 

Notice    of    Arrival    of   Goods    — 

h'ea.ioniihle  J'inie.]  —  The  pl.untitT's 
claim  was  for  the  lo^s  of  gocids  ship- 
jied  to  him  at  Linerson  over  the  de- 
fendants" railway,  which  were  de- 
stroyed by  hre  while  still  in  the  car. 
The  car  arrived  at  noon,  and  the 
station  agent  immediately  gave  ver- 
bid notice  to  a  drayman,  according  to 
the  usual  custom.  th;it  there  was 
some  freight  to  lie  delivered.  The 
plaintiff  had  been  accustnmed  to 
h;'\e  his  goods  delivered  by  the  dray- 
ii'.in.  He  was  nut  of  town  that  after- 
noon, and  received  no  other  notice  of 
the  arrival  of  the  goods.  The  car 
w:is  left  standing  near  the  elevator, 
and  was  burnetl  during  the  following 
night.  It  was  -uiiposed  the  t'lre  or- 
iginated in  the  furnace  of  the  eleva- 
tor. 

Held,  that  under  the  circumstances 
the  customary  notice  to  the  draym.m 
was  sufficient  notice  to  the  plaintiff 
of  the  arrival  of  the  goods,  and  thai  a 
re;  sonable  time  had  elapsed  for  such 
notice  to  reach  the  plaintiff,  and  for 
him  to  remove  the  goods;  that  the 
transitus  was  ;it  an  end  and  the  li- 
.ability  of  the  defendants  as  common 
carriers  had  ceased  before  the  fire 
took  place,  and  that  the  evidence  did 
not  warrant  the  finding  that  the  de- 
fendants had  been  guilty  of  negli- 
gence in  leaving  the  car  where  they 
did.  and  that  therefore  they  were  not 
liable  for  the  loss  of  the  goods  in 
question.  Burdett  v.  Tlie  Canadian 
I'acifie  Railteay  Co..  X.  > 


II.  Carriage  of  Passengers. 

Baggage — Liability  as  IVarehouse- 
ir.an.] — A    Railway    Company    is    li- 
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alili-  fur  tlic  l()>s  of  a  passenger's  ur- 
(Imary  ira\cllmg  liagKagc,  l)Ut  not 
fur  siuii  articles  as  \vin<l(j\v  curtains, 
lilanUcis,  cutlery,  l)0(;ks,  urnainetUs, 
etc.,  csen  w  1  en  iIicm-  arc  packed 
"A'itli  tlie  li;ing;'>;c  fnr  wliicli  tlicy  arc 
lial)le.  When  goods  reniain  at  tlic 
station  at  wliicl.  ■/  iiassenger  aliglits, 
but  it  does  not  ai)iiear  that  tlic  Rail- 
way Company  has  cliarged,  or  is  en- 
titled to  charge,  for  storage,  the 
Company  is  not  lialile  as  warehouse- 
men. McCaffrey  v.  The  CainnUdii 
Pacific  Raiheay  Cn.,  I.  ,150. 

Baggage  —  Duly  of  Carrier  ami 
Passeui^er  Resl^ectively  ut^in\  Arrival 
at  I  iesliiiati('ii.\  —  i.  It  is  the  duty  of 
,1  R.'iilway  Company,  in  regard  to  the 
li.i^'gage  of  ;i  passenger  which  has 
r.  i'.clicd  its  <k>tination,  to  have  the 
hapgage  ready  for  delivery  upon  the 
platforr.,.  at  the  usual  place  of  deliv- 
ery, till  the  owner,  in  the  exercise  of 
due  diligence,  can  call  and  receive  it; 
and  it  is  the  passenger's  duty  to  call 
for  and  receive  it  witliin  a  reason- 
al)le  time.  If  he  docs  not  so  call  for 
nnd  receive  it.  it  is  the  ComiKiuy's 
duty  to  put  it  into  their  l)aggagc 
room  and  keep  it  for  him.  being  li- 
ahle  only  as  warehousemen.  2.  The 
c|ucstion  whether  the  consignee  of 
goods  carried  as  freight,  or  a  passen- 
ger taking  luggage  with  him.  lias  in 
a  particular  case  applied  for  the 
goods  or  luggage  within  a  reasonable 
tin.c  after  their  arrival,  is  a  question 
of  fact  to  be  determined  in  e;ich  case 
from  circumstances.  t,.  Whether  it 
is  to  be  considered  ordinarily  as  a 
matter  of  law  to  lie  the  duty  of  the 
passenger  by  railway  train  to  call  for 
his  luggage  before  leaving  the  sta- 
tion, and  whether  in  case  of  his  fail- 
ing to  do  or  to  make  any  arrange- 
ment about  it.  the  Company  becames 
ii;ore!y  warehousemen  of  it.  Quccre. 
.(  To  an  action  for  losing  luggage 
th.;-  Company  pleaded  as  follows: — 
"  For  a  tenth  plea  to  the  said  declar- 
ation the  defendants  say  that  they 
did  safely  carry  the  said  luggage 
from  the  said  City  of  Emerson  to  the 
City  of  Winnipeg,  to  their  station  at 
the  said  City  of  Winnipeg,  but  the 
plaintilT    left    the    said    railway    train 


and  said  station  without  calling  for 
his  luggage  or  taking  the  same,  and 
that  after  waiting  a  reasonable  time 
for  the  plaimitY  to  call  .lud  takeaway 
hi~  lugg.'ige.  .-md  the  pKiintifT  not 
having  called  within  the  s;iid  time  '.or 
or  taken  the  said  luggage,  the  de- 
fendants stored  the  same  in  the  sta- 
tion baggage  room  of  the  defendatUs, 
which  was  a  reasonably  secure  place 
to  put  and  keep  the  same,  and  with- 
out any  charge  to  the  plaintiff  the 
defendam-  kept  .and  stored  the  lug- 
gage for  the  jjlaimiff ;  and  while  the 
luggage  was  in  the  li.iggage  rooin 
waiting  for  the  plaintitT  to  call,  the 
said  b.'iggagc  room,  with  .all  its  con- 
tents, including  the  luggage,  was 
burned  without  any  default  or  negli- 
gence on  the  part  of  the  defendants; 
and  the  plaintilT  did  not  call  for  the 
'-.aid  Ingu.-itre  until  after  its  destruc- 
tion by  fire  as  ;ifnres;iid.  whereby 
and  for  no  other  cause  the  said  lug- 
gage   became    lost    to    the    plaintiff." 

Held,  a  good  plea.  To  this  plea  the 
plaintiff  replied  as  folbiws:  ".Xnd  for 
a  third  replication  to  the  eighth,  ninth 
and  tenth  pleas  of  the  defendants, 
the  plaintilT  says  that  on  the  2,^rd 
day  of  February  last  past,  in  com- 
pany with  his  sister,  of  whom  he  had 
charge,  he  left  Portland  in  the  Stale 
of  Afaine  as  a  passenger  by  rail  from 
that  City  to  the  City  of  Winnipeg 
with  the  luggage  in  the  declaration 
mentioned;  and  the  plaintilT  travelled 
i-rntinuotisly  from  one  City  to  the 
other;  nnd  the  plaintiff  while  at  the 
City  of  Afinneanolis,  on  the  route  lie 
tween  Portland  and  Winnipeg,  made 
ei-nuiries  from  the  baggage  master  of 
t'le  St.  Paul.  'Nrinncapolis  &  'Mani- 
toba Railroad,  being  one  of  the  rail- 
roads over  which  the  pl.aintifT  was 
c.'i.rried  on  his  journey,  and  the  plain- 
tiff wa  informed  bv-thc  said  baggage 
master  that  his  s;iid  luggage  was  not 
being  carried  on  the  same  train  with 
himself;  and  the  plaintiff,  when  he 
had  completed  his  journey  above 
mentioned,  inunediately  on  his  ar- 
rival at  Winnipeg  looked  in  at  the 
door  of  the  baggage  car  of  the  train 
on  which  lie  had  travelled,  for  the 
purpose  of   finding   his  said   luggage, 
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Init  ilid  not  see  the  >ami'.  ahhoiiitli 
ihe  interior  of  tlic  car  was  sutVieicntly 
clear  to  allow  him  to  see  it  if  it  liad 
l)icn  there;  and  the  plaintitT  tlion 
1,  nked  anuind  tiie  statinn  iilatfnrni 
111  the  inniudiate  viemity  i>i  thu  liaR- 
t;ai,'e  car,  hut  eoiilii  nnt  see  ins  said 
h'liKaKe  ;  and  then  the  plaintiff,  rely- 
ing on  tlie  infomiiition  received  from 
tlie  >aid  baKKafje  master  and  nn  the 
result  of  his  said  search  at  Winnipeg 
station,  as  above  ile>crilved.  did  nnt 
;i|,ply  to  any  otTicer  nf  iIk-  defendants 
for  the  said  lugijane,  but  within  a 
reasonable  time  tlureafler.  to  wit,  nn 
tile  d;iy  fnllowing,  he  made  apjilica- 
tii'ii  tn  the  prni)er  nt'ficer  nf  ihe  de- 
fendants fnr  his  said  UigK-'iKe,  l)Ut 
the   --aiiie   was   wholly   destroyeil." 

Jlrlil,  bad  nn  deiiiurrer.  Uroicu 
V.     Tlic     Ciuuuliiin    I'acHic     Raih^'ay 

Cr..    Ill,    4(j6. 

Pleading  —  Dcclarntii^n  —  Cm-.f 
tr.irt  (if  Tort — A:j,rccmcnt  lixclud- 
iiif;  l.iahility.] — Pla  ntit'f,  havini?  ^us- 
taiiied  personal  injury  and  Inss  nf 
ba.k'ts'age  in  a  railway  accident,  ob- 
t.iiiud  leave  to  proceeil  in  an  action, 
pmvidtd  he  decl.ared  in  contract.  His 
declaration  contained  the  fnllnwing 
CMUiits: — I  &  2.  Allegation  nf  con- 
tract to  carry;  breach,  that  defend- 
ant (lid  not  safely  carry,  but  owing 
to  negligence,  goods  lost,  .i,  &  4.  A!- 
kgaiiniis  of  contract  to  safely  and 
securely  carry ;  breach,  that  defend- 
ants ilid  not  safely  and  securely  car- 
ry. Iiiit  owing  to  negligence  plaintiff 
\v;i^  injured.  5  &  6.  The  same  as  i 
&  J.  without  the  allegation  nf  negli- 
gence. 

//(•/(/.  I.  (Overruling  Dubuc.  J.), 
that  the  first  four  counts  were  in 
contract  and  not  in  tort.  2.  That 
cfuints  I  and  2  were  in  reality  the 
same  as  5  &  6,  and  should  therefore 
be  struck  out  as  encumbering  the  re- 
C(ird.  The  defendants  pleaded  to 
counts  5  &  6  a  condition  of  the  con- 
tr.'ict  by  which  their  liability  was  re- 
stricted to  $100,  and  payment  into 
Court  of  that  amount.  To  this  plain- 
tiff replied  negligence  within  section 
24  of  The  Consolidated  Railway  Act, 
1S79, 


Jli-lii.  that  this  replication  slmuld 
nnt  be  struck  nut.  but  if  objection- 
able should  be  demurred  to.  Sltaiv 
V,  The  (\viiiJian  I'acific  Riulicay 
Co..  V.  ifjS. 

SCi'   il/iC    Pl.t.MUNO,    HI. 


III.   Limitation   of   Li.^mi.iTV. 

"By  Reason  o<    the  Railway. "| 

— The  >tatutnr;  limiiatinii  of  acli<3ns 
for  "  damages  or  injury  by  reason  of 
the  railway."  does  not  apply  in  an  ac- 
tion, either  contract  or  tort,  for  dam- 
ages for  non-tleli\ery  of  goods  de- 
livered to  the  r.ailway  for  carnage. 
H'hitc  V.  Ciuuulian  I'arific  Nailivav 
Co.,   \'I,  109. 

.Iiiii   sec   .S'liiize   V.    Camuliiin    I'licific 
A'(//7:i'i/y  Co.,  V.  KjS. 

Liability  of  Carrier  —  .Ifirer- 
iiiiHt  Limiting  Liability  —  .Wcfili- 
^(•)i(C.  I  —  In  an  action  brought  for 
the  non-delivery  of  s.iwn  lumber  de- 
livered to  defendants  at  P.  to  be 
carried  by  them  to  it.  defendants 
p'.eaded  a  condition  indorsed  on  the 
shipping  bill,  ;is  follows:  "Thai  the 
Coiii|)any  will  not  be  re^pf>n>ible  for 
any  deficiency  in  weight  of  grain,  in 
bags  or  in  bulk,  nor  for  loss  or  de- 
ficiency in  the  weiglit,  miniber  or 
measure  of  lumber,  co.il  or  iron  of 
any  kind  carried  by  the  car  load." 
The  evidence  showed  that  the  lum- 
ber was  loaded  at  P..  and  that  a  por- 
tion of  it  was  not  delivered  at  B. 
There  was  no  eviilence  as  to  hnw 
the  loss  nccurrcd. 

IIchL  I.  That  by  the  statute  42 
Vic.  c.  9.  s.  2;.  >  s.  4,  the  defendants 
were  precludeil  from  setting  up  the 
indorsed  conditio, 1  when  a  loss  is 
charged  as  happening  through  their 
oivn  negligence  2.  That,  in  the  ab- 
sence of  evidence,  the  non-delivery 
might  be  assumed  to  have  ari^eii  from 
misdelivery  to  some  other  per>on.  or 
from  the  actual  use  of  the  property 
by  the  defendants  for  their  own  pur- 
poses,   in    which   cases   the  condition 
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would  be  no  protcctinn.       Henry   v. 
Canadum  Pacific  Uailmay  Co.,  I,  210. 


IV.  Connecting    Carrieks. 

Last  Carrier  Liable.)  -  i'laiiuilf 
dtlivcifd  ccriaui  guud>  m  ilit  Ijraiid 
Tiiiiik  Kailway  iur  carnage  lu  Wiii- 
nipcg.  DclcmJaiils,  in  llic  course  nf 
liaii^il,  received  llie  gduds  and  were 
paid  irciglu  charges  over  their  hue. 
IJeiciidaiils  delivered  the  gwod.-,  al 
Wiiiiuiieg  to  a  t.  aiiage  Coiiiiiaiiy  lo 
be  delivered  to  piaiiUill.  l)Ut  muiuc  uf 
tlieiii  were  iiul  so  delivered. 

Held,  defendants  hable.  Koacli  v. 
LanaJtan  i'aatic  katli*.'ay  Co.,  1,  156. 


V.  Liens  anu  Charges. 

Connecting  Lines— cjiiOiic/  n'lth 
First  Currur  —  Kinht  of  Last  Car- 
ney to  J-rciaht  —  Lu-K  for  l-rcight.\ 
— When  guids  are  carried  by  several 
successive  carriers,  under  a  cuntracl 
made  with  the  first  U)  carry  the 
gouds  the  whole  disiaiice,  the  inter- 
nudiate  and  last  carriers  are,  in  the 
abs'  nee  of  special  conditions,  the 
agents  of  the  tirst,  and  there  is  im 
privity  between  them  and  the  con- 
signor or  Consignee,  ami  tlurefore 
they  cannoi  claim  freight  tither  by 
impliicl  contract  or  lien,  beyond  the 
amoi.:,i  contracted  for  by  the  tirst 
carrier. 

The  lasi  carrier  may,  as  agent  for 
the  first  with  whom  the  contract  was 
made,  collect  the  freight  due  to  the 
first,  eiilier  under  contract  or  by  as- 
sertinjT  ;i  Ten  on  the  goods. 

Tli'j  pam.ilT  shipped  goods  at  St. 
Jr.hn's.  (Jmhe,-,  by  the  drand  Trunk 
Railway  d.,  ■•on>;igned  to  himself  at 
St.  Xnrbert,  Manitoba,  taking-  a  bill 
of  lading  showing  the  inode  of  trans- 
portation by  several  connecting  lines 
to  Winnipeg,  and  paid  the  freight  in 
advance.       When    the     plaintiff     de- 


manded the  R  ods  at  Winni|)eg.  the 
defendants,  who  were  the  last  of  the 
c.irriers,  clainie(l  a  lien  thereon  for 
clla^ge^  paid  by  them  to  intermediate 
carriers  frnm  whom  tiicy  had  re- 
ceived them,  and  for  freight  for  car- 
ri,ii;e  by  their  <iwn  line. 

iliLl.  th.ii  they  were  not  entitled 
;o  tlie  amount*  claimed.  Trotticr  v 
A'lv/  A'lt'iT  Transportation  Co.,  T. 
W„  255. 

See  Intekpleadek,  I. 

Plefiding,]--A  carrier  pleaded  a 
lun  fnr  tolls,  to  which  piaintitT  re- 
pliid  that  he  was  ready  and  willing 
and  within  a  reasonanble  time  offer- 
id  to  |iay  the  tolls,  and  requested  de- 
livery, but  defendant  neglected  and 
refused  to  deliver,  and  thereby  dis- 
chargeil  plaintiff  from  tendering  the 
lolls. 

Held,  had  on  demurrer.  White  v. 
Cdiuniian  Pacific  Railzeay  Co.,  VI, 
i6l).. 


CAVEAT  EMPTOR. 

See  Sale  of  Goods.  V. 


CERTIORARI. 

I.  Natire  and  Grounds. 
[I.  Reti-rn. 


T.  Nature  and  Grounds. 

"No  Appeal."]— A  statute  provid- 
ing that  tlicie  should  be  "no  appeal" 
.igainst  a  conviction. 

Held,  not  to  take  away  the  right  of 
certiorari.      Rei;inti   v.    rrooiiiafi.   Ill, 

5og. 

Appeal.]  —  Where  an  appeal  has 
been  taken,  certiorari  will  not  lie 
except  as  to  objections  to  jurisdic- 
tion.    Fiei;.   V,  Siarkcy,  VII,  43,  489, 

Objection  Not  Taken  Before 
Lower  Tribunal,] — See  /',»■  Bain. 
J.     A'a'.   v.   Slarkey,   \'II,  489. 
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Grounds  of  Application.)  —  ihe 

Kr<iUiuls  upon  wlucli  tlic  .ipplicaiioii 
1.-,  maile  ought  to  'ic  stated  in  tl'.« 
summons,     fit'g.  v.  liiuU'.  XI.  448. 

Discretionary. J— Tlie  RraiuinR  of 
a  icr/zoiiri  i<)  ri'iucivc  a  ciuuiciionis 
a  matter  fur  the  discicti' n  nf  the 
Court;  and.  when  a  '•tatute  makes 
liiii\ i^ii'ii  fur  an  appe.il  from  a  Mun- 
ni.iry  cmniciii'ii  muliT  it,  tlial  discre- 
tion sliniild  he  exercised  h.\  refusing 
thi  writ,  unless  special  circumstances 
are  .shown.  (Jm'cn  v.  Manchester, 
fir..  A'(i;7;c<;.v  C»..  (1S3S)  S  .\.  &  K. 
4i,i:  J:.\:  piirle  h'oss.  (1H1J5)  1  Can. 
I'riin.  Cas.  15.V  /v'l'.t,'.  v.  ILri\ll. 
Xli.  5.'^. 

Full  Court  —  Criminal  Shitlcr  — 
/'nii/iV('. ] — Motion  to  the  hull  Court 
r.lioii  notice  to  a  justice  of  the  peace 
f.  r  a  writ  of  certiorari  to  remove  a 
.. niMCtion  of  the  applicant  under 
Tlic  .Master  and  Servant's  Act.  R.  S. 
M.,  c.  1^6,  for  non-i);iymeiu  of  $18.00 
w  ages. 

Iliid.  that  the  motion  sli"uld  be 
ail.inurnetl  into  Chamlurs  to  he  heard 
hy  ;i  sir.ile  Judge  if  the  parties  con- 
sented, otlierwisc  that  it  siiould  be 
dismissed  without  prejudice  to  a  mo- 
tion in  Chambers.       Re  lUipas.  Xll, 

To   County   Court    Clerk.]    —    A 

writ  of  eertiorari  to  liriiiK  up  papers 
fi'  in  the  Count\'  Court  slKniid  be  di- 
rected to  the  Clerk  of  that  Court — 
eiilier  by  name,  adding  the  name  of 
Lis  o.'Vice,  or  by  the  name  of  iiis  otlke 
almie.  It  is  no  objection  to  a  return 
to  a  writ  of  eertiorari  that  more  pa- 
per>  than  directed  are  returned. 
I. unit  V.  H'innipeg,  II,  225. 

County  Judge  or  Magistrate]  — 
Xctiees  to  Justices — Amendment  of 
-  luupiisites  of — /•"(V//;.:,'  of  .ItHdavit 
--:'eudeney  of  Appeal.] — S..  having 
been  convicted  before  miigislratts, 
ci.ik  proceedings  to  api)eal  to  the 
•.'oimty  Judge,  and  i>rocured  the  pa- 
I  trs  to  be  sent  to  his  clerk.  After- 
wards, and  I)efore  any  jiroceeding  by 
;lie  Judge,  he  had  the  papers  return- 
ed to  the  convicting  Justices.     Upon 


notice  to  tile  Justices  of  an  applica- 
tion for  eerttorart  to  be  directed  to 
them,  lie  now  moved  for  the  writ 

Held,  I,  That  the  return  of  the  pa- 
pers to  the  Jusiices  was  irregular, 
and  that  the  eerttorari  siiouhl  go  to 
the  County  Judge,  lie  being  the  legal 
custodian  of  the  papers  sent  to  him 
for  the  purpo-e  of  the  appeal.  2. 
That  the  notice  for  a  certi<rari  to  be 
directeil  to  the  convicting  Justices 
couhl  not  be  amended.  It  was  then 
eniiteiided  that  the  statute  l.^  Geo.  II. 
c.  iS,  s.  5.  entitles  the  lonvicting  Jus- 
tices (Jiily  to  tile  six  days'  notice,  and 
that  the  nniiee  to  the  justices  might 
lit  treated  as  a  nulliiy  and  the  order 
now  m.ide  for  the  writ  to  gu  directed 
to  the  County  Court  Judge.     But — 

Held,  that  although  the  Justices 
only  may  be  entitled  to  the  statutory 
notice,  yet,  where  the  records  of  the 
conviction  have  p.issed  into  the  cus- 
tody of  anotlier  otTicer  not  entitled 
to  notice;  the  Justices  ought  10  have 
notice  oi  the  motion  for  the  writ 
proimsed  to  be  directed  10  such  offi- 
cer, and  that  a  new  motion  must  be 
made  for  certiorari  to  the  County 
Judge  and  notice  thereof  given  to  the 
Ju-iices.  Present  application  dis- 
missed without  costs.  It  is  not 
necessary  that  the  affidavits  by  which 
objections  are  raised  should  be  sworn 
and  tiled  l)efore  service  of  the  notice 
on  the  magistrates.  The  notice  must 
show  who  the  party  moving  is.  The 
practice  of  arguing  the  validity  of  the 
ciMiviclion  upon  tlie  api)licatii  n  for 
the  eertiorari  does  not  apply,  except 
when  the  parties  consent.  The 
pendency  of  an  appeal  to  tlie  County 
Judge  does  not  interfere  with  cer- 
tiorari; unless,  at  all  events,  the 
'liK'stion  iif  jurisdiction  is  ni'it  raised 
mioii  the  appeal.  Rc/^ina  w  .''itarkev. 
VI,  588 

Where  no  Jurisdiction.] — A  fiat 
for  a  writ  of  certiorari  should  not 
is'-ue,  as  of  course,  if  the  Ju>ticc  does 
not  appear  upon  notice  of  an  appli- 
cation for  a  summons  that  it  should 
issue.  Notwithstanding  the  statutory 
provision,  a  certiorari  may  issue 
where  the  Justice  has  n.)  jurisdic- 
tion.    Reg.  V.  Galhraith.  VI.   14. 
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II.  Return. 

By  One  of  Several  Justices.  ]  _ 

A  return  to  a  writ  of  certiorari  made 
by  (jne  or  two  convicting  Justices, 
provifled  they,  havinp;  tiie  record  in 
tlieir  custody,  and  can  return  it,  is  a 
sr.fficient  return.  Reg.  v.  Lacom- 
sicrc,  VIII,  302. 

Sec  also  Criminal  Law,   I. 


CHAMPEBTY. 

Discussed.  I—Facts  which  do  not 
amount  to  Champerty.  Ruhinsoi:.  v. 
Siitlicrland,  IX,  igg. 


CHARGING   OBDEB. 

Style  of  Petition  —  Notice  of 
Ri'iidiiig  .Iffidiivit.] — A  solicitor's  pe- 
tition tor  charging  order  should  be 
intituKd  in  the  matter  of  the  Act. 
The  petition  or  notice  must  show  up- 
1111  wliat  material  it  is  grounded. 
IVishart  v.  Boitncau,  V.  132. 

Elections  _  Prposit  by  Legisla- 
tive Ciir.didatc.]  —  The  deposit  of 
$J00  made  by  M..  a  crmdidate  at  an 
election  for  the  Legislature  of  Mani- 
toba, was  paid  into  Court  by  the 
Clerk  of  the  E.xecutive  Council  un- 
der a  garnishing  order  issued  in  a 
suit  against  M.  This  order  was 
afterwards  set  aside.  Afterwards 
H.,  who  had  a  judgment  against  M., 
applied  for  a  charging  order  under 
the  provisions  of  i  &  2  Vic.  c.  no, 
s.   14. 

Held,  that  the  money  was  not 
within  the  purview  of  the  statute, 
and  could  not  be  charged.  Howe  v. 
Martin,  VIII,  533. 

Costs—Death  of  Judge  -u'lio  Heard 
Cause  —  Affidavit  —  Alteration  in 
.Jurat  —  Style  of  Cause  —  Surplus- 
age.]— A  solicitor,  having  ttxec  his 
costs,  presented  a  petition  for  a 
charging  order  in  the  original  suit 
under  23  &  24  Vic,  c.    127    (Imp.). 


Several  preliminary  objections  to  the 
petition  were  taken. 

Held,  that  the  statute  contemplates 
that  the  Judge,  before  whom  the 
cause  in  which  the  costs  were  earn- 
ed was  iieard.  should  hear  the  pe- 
tition; but  the  Judge  being  dead,  and 
the  cause  having  been  re-heard  bc- 
I)cfore  three  Judges,  of  whom  the 
Judge  before  whom  the  petition  came 
was  one,  under  these  peculiar  cir- 
cumstances, the  objection  of  want  of 
jurisdiction   sliould   not   be   sustained. 

Held,  also,  that  an  objection  that 
there  was  an  alteration  in  tlie  jurat 
of  an  affidavit  filed  in  suj)port  of  the 
petition  should  be  overruled.  The 
rule  in  equity  on  this  point  is  not  so 
strict  as  at  common  law.  .And.  in 
any  event,  the  Court  would  allow  the 
affidavit   to  be  re-sworn. 

The  petition  was  in  the  style  of 
cause  of  the  original  suit,  ami  also, 
■'  111  the  matter  of  T.  S.  K..  a  solici- 
tor." anil  "  In  the  matter  (^f  Imperiid 
Statute  passed  in  the  twenty-third 
and  twenty-fourth  years  of  the  reign 
of  Her  Majesty  Queen  Victoria,  and 
chaptered  one  hundred  and  twenty- 
seven." 

Held,  that,  a-,  the  petition  was  in 
the  proper  style  of  cause  of  the  orig- 
inal suit,  the  other  two  headings, 
even  if  unnecessary,  might  be  con- 
sidered as  surplusage.  And  the  pe- 
tition should  not  be  tlismissed  on  that 
ground. 

The  petition  showing  that  other 
parties  were  interested,  at  the  re- 
quest of  the  petitioner  they  were  or- 
dered to  be  served.  Leaeoek  v.  Mc- 
Laren. VIII,  579, 

Property  Becovered  or  Preserv- 
ed—.sV/Zr/ATf'  ,/c-/.  Imp.  Stat.,  _'3  & 
-'4  /'/(".,  e.  127.1 — The  i)etitioner  had 
been  retained  by  John  Shields,  one 
of  the  defendants  in  Lcacock  v.  Mc- 
Larcn,  which  had  been  brought  for 
the  purpose  of  winding  \\\^  the  part- 
nersliip  composed  of  the  plaintiff  and 
defendants  in  that  suit,  and  he  had 
conducted  it  to  the  termination  of  an 
appeal  to  the  Supreme  Court  of  Can- 
ada, whose  decision  was  in  favor  of 
his  client,  and  resulted  in  establish- 
ing his  rights  as  a  partner  in  certain 
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moneys  in  Court  and  in  certain  other 
assets  of  the  partnership.  The  otlicr 
defendants  then  appealed  to  the  Privy 
Cfiuncil,  but  pending  that  appeal,  a 
se'.ileinent  was  ;  .ved  at  between 
the  parties  without  the  kncjwiedge  of 
the  petitioner  (Shields  havinj,'  n.- 
taincd  another  solicitor  in  his 
place),  by  which  the  moneys  in 
(Viurt  were  all  applied  in  pay- 
ment of  the  debts  of  the  firm. 
Meantime.  John  Shields  nvrrie^l, 
and  made  a  settlement  on  his  wife  of 
all  his  interest  in  the  partnership  as- 
.sets,  and  the  trustee  of  the  setile- 
tuint,  William  Shields,  the  plaintiiT 
in  the  suit  of  Si'lc'lds  v.  MiLarcn, 
afterwards  connncnced  that  suit  for 
the  purjinse  of  working  out  the  sel- 
tlenient  of  the  former  suit.  In  this' 
latter  suit,  the  old  partnership  was 
wciund  up.  the  assets  realized,  and  a 
diisiderable  sum  of  money  was  paid 
into  Court. 

Held,  that  ilie  petitioner  was  en- 
titl'-d  to  a  lien  on  this  money  for  his 
■Mipaid  costs  of  the  first  suit,  as  he- 
mp jtroperty  preserved  within  the 
luianintj  of  The  Solicitnrs'  Act.  Imp. 
Stat.,  2.^  &  24  Yk.,  c.  127  but  subject 
to  the  prior  lien  of  the  solicitor  for 
William  Shields,  notwithstatiding 
tli;it  the  money  was  actually  realised 
ill  another  suit;  and  that  the  fact  of 
his  client  having  parted  with  his  in- 
terest before  the  commencement  of 
I  he  second  .suit,  was  no  objection  V< 
hi-  claim.  Brrric  v.  H.'i^'itt.  L.  R.  q 
F.q,  I,  not  followed.  Foxon  v.  Gas- 
(oiRnc.  L.  R.  0  Ch.  6^7,  distinguish- 
ed,    l.cacock   V.   McLcrcu.   TX.   ^gy. 

.S"(\'  also    Pu.NCTicK.    X\'I, 


CHATTEL  MORTGAGER. 

Sec  Bills  of  S,\le  .and  Chattel 

M0RTG.\GES. 


CHOSES  IN  ACTION. 

Sec  Assignments. 


CHEQUES. 

See    B.XNK.S     AND    B.VNKIXG.     I. 


CHURCH  LANDS. 

Sale.]  —  Tru--tecs  of  a  church 
made  an  agreement  for  the  purchase 
(if  three  lots.  In  the  .•igreenunt  they 
were  described  a>  "  Trustees  nf  the 
F.  C.  Church.  Winnipeg,"  but  there 
was  no  provision  in  it  as  to  the  ap- 
pointment of  successors  in  the  trust, 
nor  were  any  trusts  set  otu.  The 
same  trustees  made  a  \erbal  contract 
for  the  sale  of  an  adjoining  lot.  .All 
the  lots  were  intended  tn  be  used  as 
a  site  for  a  church. 

Held,  that  the  provisions  of  C.  S. 
M.,  c.  50,  ai>plied  tu  the  property,  and 
that  the  tru>tees  could  not  sell  save 
in  accordance  with  the  provisions 
of  that  -Act.  Cuiuniins  v.  Cmtgrcga- 
tioiial  Chiireli.   W.  ,^74. 

Sale.  I — On  a  sale  of  church  lands 
under  R.  S.  M.,  c.  20,  the  congrega- 
tion or  reli.gious  body  must  be  noti- 
fied not  only  of  the  fact  that  a  sale 
has  been  made,  but  also  of  the  time 
at  which  the  Court  will  be  applied  to 
sanction  the  execution  of  the  deed. 
Re  Methodist  Church.  MiUiitou. 
V'    1.^6. 


CLOUD    UPON    TITLE. 

Registration  of  Deeds  —  Parties 
— C'i'.sVjt.] — S.  CMn\'eyed  Land  tu  ilie 
idaintiflf.  who  registered  his  convey- 
;it,ce.  S.  afterwards  conveyed  the 
<.ime  l.'itid  to  !•>..  who  conveyed  to 
l"i)  ,   wliM  CKtivevcd  to  the  defeiiilant. 

//(•/(/.  that  although  the  registry 
shiiwed  a  gooij  title  in  plaintitT.  the 
defendant's  conveyances  should  be 
declared  to  be  clouds,  and  be  retnov- 
ed :  that  Fo.  and  Fr.  were  not  neces- 
sary parties  ;  that  the  defendant  must 
pav  tlie  costs.     Blair  v.  Smith.  I,  s. 
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COMMISSION    TO    TAKE 
EVIDENCE. 

I.  Issuance. 

II.    EXECTTIO.V. 

in.  Suri'KK.-^sio.v. 

IV.  Re.m.  Pkopertv  Act. 


I.  Issuance. 

Parties  —  Expert  Evidence— Dis- 
cretion.]— A  commission  to  examine 
a  party  lo  the  suit  or  his  employee 
will  no":  lie  "rdcreil,  if  opposed,  no 
special  circumstances  being  shown. 
Expert  evidence  will  not  be  permit- 
ted to  be  taken  abroad,  except  under 
special  circumstances.  The  issuing  of 
a  ci)nnnission  to  take  evidence  abroatl 
is  in  tlie  discretion  of  the  Court. 
77(1-  Washburn  &  Moen  Manufac- 
turing Co.  V.  Brooks,  II.  -t-t. 

Material  on  Application.] — Ii  is 
not  always  necessary,  upon  an  appli- 
cation for  a  connnission.  lo  show 
the  nature  of  the  evidence  proposed 
to  be  given.  Ontario  Bank  v.  Smith. 
VI,  6oo. 

Time  for  Application — Order  to 
Read  at  the  Heariiii;  —  Orders  to 
E.va)iiine  Made  before  Cause  at  Is- 
sue.] —  Held,  affirming  the  order  of 
the  Referee,  that  evidence  taken 
abroad  under  an  order  may  be  read 
at  the  hearing,  althnugh  the  order 
docs  not  state  that  the  evijlence  may 
be  so  read.  The  proper  time  to  ob- 
tain a  commission  (where  the  bill  is 
not  merely  for  disco\ery)  is  after 
issue.  But  where,  upon  notice,  or- 
ders to  take  evidence  abroad  had 
been  made  before  issue — 

Held,  that  the  depositions  would 
not,  on  that  account,  be  suppressed ; 
the  proper  course  was  to  have  ap- 
pealed against  the  orders.  Grisdale 
V.  Chubhuck,  I.  202. 


II.  Execution. 
Leading    Questions,  j   - 


-  Leading 
questions  appearmg  in  a  foreign 
connnission  may  be  oljjccted  to  at 
the  trial,  although  counsel  appeared 
upon  the  execut  oti  of  the  connnis- 
sion and  made  no  objection.  Mercer 
V.  Eonseea.  II,  i6'j. 

Interrogatories  or  Viva  Voce.]  — 

Eriina  facie  the  examination  upon  a 
connnission  is  to  be  upon  interroga- 
tories. Ave]  where  an  order  for  a 
connnission  made  no  provision  lor 
the  mode  of  examination,  depositions 
which  had  been  taken  T'/tm  X'oce  were 
quashed.     Mulli'^an  v.    White.  V,  40. 

Interrogatories  or  Viva  Voce  — 

H'aiz'cr  of  IrrCf^ularities.]  —  Under 
an  order  to  take  evidence  on  com- 
mission, the  evidence  can  only  be 
taken  on  interrogatories  unless  other- 
wise ordered.  L'nder  such  ;in  order 
a  connnission  was  issued  to  take  evi- 
dence z'iz'a  z'oee. 

Held,  that  the  connnission  was  ir- 
regular and  the  depositions  were 
suppressed.  That  the  objection  had 
not  been  waived  by  cross-examining 
the  witness  after  raising  the  objec- 
tion and  subject  to  it:  nor,  by  omit- 
ting to  object  after  tlie  commission 
had  been  formally  returned,  upon  an 
application  to  send  it  back  for  a  pro- 
per return,  or  upon  a  further  appli- 
cation to  extend  the  time  for  the  re- 
turn of  the  commission. 

Per  Bain.  J. — Waiver,  as  a  general 
rule,  is  doing  something  after  an  ir- 
regularity committed,  when  the  irre- 
gularity might  h.ive  been  corrected 
before  such  act  was  done.  It  may 
consist,  too,  of  lying  by.  and  allow- 
ing the  other  party  to  take  a  fresh 
step  in  tlie  case.  Watts  v.  .Inder- 
son.  V,  2Q1. 

InteiTOgatories  or  Viva  Voce  — 

Waiver  of  Irregularities.]  —  Where 
the  order  for  a  commission  to  take 
evidence  is  silent  as  to  the  mode  of 
examinati(i,i.  the  evidence  must  be 
taken  on  interrogatories,  but  if  the 
commission  be  issued  to  take  the  evi- 
dence viva  I'oce.  tliis  is  a  mere  irre- 
gularity which  may  be  waived  by  any 
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participation  in  the  proceedings  un- 
der it.  Thompson  v.  Scguin,  VIII, 
79. 

Irregularities  —  Foreign  Evid- 
ence Taken  by  Master  —  Form  of 
Depositions — Not  Read  Oier.] — By 
coiiscnt  the  Master  attended  in 
Montreal  for  tlie  purpose  of  taking 
certain  evidence.  The  evidence  "was 
to  be  used  on  the  reference  (saving 
all  just  exceptions^ .  in  tlie  same 
manner  as  if  said  evidence  had  been 
taken  under  a  commission."  Tlie 
depositions  were  styled  in  the  cause 
(^liort  form)  and  then  proceeded: — 
■■,\.  B.,  sworn,"  with  question  anil 
answers  following.  The  answers 
were  not  stated  to  have  been  made 
by  any  one.  and  there  were  no  signa- 
tures either  of  witnesses  or  exainin- 
rr.  L'pnn  appeal  from  the  Master's 
report,  he  certified,  at  the  request  of 
the  Judge,  that  the  evidence  had  been 
taken  and  afterwards  transcribed  by 
a  shorthand  reporter,  but  that  it  had 
not  been  read  over  to  the  witnesses. 

Per  Killam,  J. — Without  consider- 
ing whether  there  is  any  jus'ification 
for  departing  from  the  old  practice 
in  the  Master's  office,  it  would  cer- 
tainly lie  improper  to  receive  anv 
evidence,  as  that  taken  in  Montreal, 
upon  less  proof  of  its  being  correct- 
ly taken  than  would  be  required  if 
there  had  been  an  order  appointing 
the  Master  a  special  examiner  for  the 
purpose.       Le^eis   v.   Georgeson,   \'I. 

Irregularities  —  Oath  of  Com- 
missioner—  .'[fanner  of  Taking  De- 
pf'sitions  —  Xarrative  Form.]  — 
V\  here  evidence,  in  a  cause  pending 
in  a  Court  of  Manitoba,  is  taken  un- 
der a  foreign  com.mission.  the  com- 
n'i^^siiiner  must,  before  entering  on 
his  duties,  take  an  o.nth  for  the  due 
dischiTge  thereof,  unless  it  is  ex- 
pressly dispensed  with  bv  the  order 
directing  the  issue  of  the  commis- 
sion, or  unless  the  connnission  is  ad- 
dressed to  a  Judge  of  a  foreign 
Court,  or  to  the  foreign  Court  itself. 

The  oath  must  be  taken  before 
some  person  deriving  his  authority 
to  take  such  oaths  from  the  laws  of 
.Manitoba. 


A  foreign  conmiission  directed  the 
ccinmissioner  to  reduce  the  ques- 
tions and  answers  to  writing.  He 
trok  down  the  evidence  of  some  of 
the  witnesses  in  narrative  form. 

Held,  a  fatal  objection.  Gendron 
v.  Manitoba  Milling  Co..  VII,  484. 


III.    SlTPKEPSION. 

ByReferee.]  —  In  an  interpleader 
i<-st'^  th.'  i)laintiff  obt.iined  a  Judge's 
order  directing  the  issue  of  a  com- 
irission  to  take  evidence  in  a  foreign 
cotmtry.  The  evidence  was  taken, 
and  on  the  return  of  the  commi.ssion 
the  defendant  uToved  before  the  Re- 
feree to  suppress  it. 

Held,  that  the  Referee  has  no  jur- 
isflictinn  to  set  aside  ;i  fudge's  order, 
and  he  cannot  do  it  indirectly  by  sup- 
Iiressing  the  comnn'ssir)n. 

Per  Killam.  J. — The  objectinn  can 
oidy  be  raised  in  showing  cause  to 
the  sinnmons  for  an  order  directing 
the  commission,  or  at  the  trial  as  an 
objection  to  thr  admissibility  of  the 
ev'd.'nce.  Thompsn  v,  Ses,uin. 
VIII,  79. 

And  see  Supra,  II. 


IV.  Rkal   Property  .Xct. 

Commission.]— The  Court  has  no 
power  to  isi^uc  a  foreign  commission 
to  take  evidence  unon  an  issue  di- 
rected under  The  Real  Property  Act. 
Grant  v.  Hnnter.  VI,  610. 


COMMON  COUNTS. 

See  Pi.E.\niN(;,  II. 


CONCEALMENT    OF    GOODS. 

See   Crimin.xl   Law,    IX. 
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CONFESSION. 

Sec  Evidence,  II. 


CONFIDENTIAL    RELATIONS. 

Sec   Fraudulent  Convevaxces,  V. 


CONSTITUTIONAL  LAW. 

I.  Fundamental  La\\s. 
ir.  Judicial   Poweks. 
III.  Legislative  Powers. 


I.    FuXDAMENTAL     LaW.S     of    ^fAXI- 

Ton.\. 

Transfei'  of  Property.]  _  Tlie 
laws  ,is  to  transfer  of  property  prior 
to  the  incorporation  of  this  territory 
with  Canada  were  the  laws  which 
existed  in  linpland  at  the  date  of  the 
charter  of  the  Hudson's  Bay  Co., 
2i)d  of  May.  1670.  so  far  as  such  laws 
were  ;ipplicahle  to  the  condition  of 
the  Cduntry.  The  Statute  (if  Uses 
was  in  force.  The  Statute  of  Enroll- 
ments (2-  Hen.  VIII,  c.  16,)  was 
not.  The  Statute  of  Frauds  was  not 
in  force,  not  having  hcen  passed  un- 
til after  the  date  of  the  charter.  A 
mere  vcrhal  hargain  anil  sale  of 
lands,  therefore,  was  siit'ficient  to 
pass  the  title  hotli  at  law  and  at 
equity,  .\rticle  5,^  of  the  enactments 
of  the  Council  of  Assinil)i)ia,  of  the 
nth  .-Vpril,  iSfij,  did  not  affect  the 
laws  of  property,  hut  applied  only  to 
the  regulation  of  the  proceedings  of 
the  Court,  An  agreement  for  the 
transfer  of  land  assumicd  from  the 
actions  of  the  parties,  apart  from  anv 
direct  evidence  of  its  existence.  Sin- 
clair V.  Mi(lli;^aii.  Ill,  481. 

Law   of  Descent.]— .SVr   Re   Tait 
IX.  617. 


Introduction  of  Laws  of  Eng- 
land.]— The  laws  in  force  in  Mani- 
tcha  have  been  as  follows — Up  to 
nth  April,  1862,  the  law  of  England, 
at  the  date  of  the  Hud^on's  Bay 
CiJ.'s  charter.  On  nth  .•\pril,  1862, 
the  law  (if  England  at  the  date  of 
lier  -Majesty's  accession  was  intro- 
duced. On  7th  January.  1864,  the 
law  (jf  England,  as  it  stood  at  that 
date,  was  declared  to  be  the  law  of 
.Assiniboia,  Keating  v,  Moiscs,  II, 
47. 

Introduction  of  Laws  of  Eng- 
land.]—The  laws  of  England  a>  they 
existed  at  the  date  of  the  charter  of 
the  Mudson's  Bay  Co..  so  far  as  ap- 
plicable, fiii.ned  the  body  (if  laws  in 
force  in  this  territory  up  to  the  .\s- 
-inihoin     Ordinance     of     nth     .-Xpril, 

l8()2. 

Per  Taylor,  C,  J,  (aftirming  Kil- 
1am,  J.),  —  The  Ordinances  of  nth 
.April,  1862,  and  7th  January,  1864. 
were  limited  to  regulating  the  pro- 
ciedings  of  the  Court,  and  did  not 
introduce  the  general  laws  of  Eng- 
I.-iikI  ( Diibuc,  J.,  dubitantc).  Keat- 
iii,!^  V,  Mdises.  2  M.  E.  R.  47,  not  fol- 
loweil. 

I'er  Tayl(;r.  C.  J. — Persons  entitl- 
ed, under  the  H.B.Co.,  to  esiates  less 
ilian  (.'States  in  fee  simple,  are  entitled 
to  h<'i\-e  such  titles  confirmed,  but  are 
not  as  of  right  entitled  to  a  grant 
from  the  Crown  of  a  larger  estate, 
Sinclair  v.  Mulligan.  V,   17. 

Statutes.] —3  &  4  Anne.  c.  9.  s.  i. 
ei!;ililing  indorsees  of  notes  to  sue 
!he  maker  or  indorser,  was  inlro- 
(hiced  into  Manitcba  by  .,8  \'ic. 
(Man.),  c.  12.  The  .Act.  .54  Vic. 
(!).).  c.  3,  enabling  Banks  to  dis- 
crjimt  promissory  notes,  etc.,  implied 
that  notes  were  negotiable.  Mer- 
chants' Hani:  v.  .1/((/r'i'y,  \'l.  467. 

.S"iv  also  De.scext, 

II,  JunifLVL    Powers. 

0  Hashing 


Criminal  Procedure 

Con^'iction — Jurisdiction 
Judge    —    Pull    Court.] 
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luuing  Kcgina  v.  Bcale,  ii  M.  R. 
44S,  that  an  applictioii  to  quasli  a 
anviction  even  under  a  Provincial 
StiUute    must    be    made    to    the    Full 


III.  Legislative  Powers. 
(a)   I  >o  mi  111  I  III. 
{b)  Provincial. 

(a)   Dominion. 

Plenary  Powers.]— To  the  extent 
uf  the  powers  conferred  upon  it  the 
JJoniinion  Parliament  exercises  not 
delegated  but  plenary  powers  of 
legislation.     Reg.   v.  Rid,   II,   321. 

Railway  Crossings.] — The  Dom- 
ii:inii  Parliament  has  power  to  pro- 
\idc  that  no  Provincial  railway  shall 
cross  a  Dominion  railway  without 
making  application  to  the  Railway 
t'onimittee  of  the  Privv  Council  lor 
Canada.  C.  P.  R.  v.  X'.  P.  &  M.  A'., 
\'.  301. 

Evidence.] — Certain  provisions  of 
;ui  .\ct  uf  the  D'jminion  Parliament 
(40  \'ic.,  c.  17,  s.  2,  S-S.4.)  for  the 
reception  in  evidence  of  certified 
copies  and  records  in  the  Dominion 
Lands  Office  are  ultra  znrcs.  so  far 
a.--  they  can  be  considered  to  apply 
to  suits  merely  for  the  cancellation 
as  clouds  upon  title  of  conveyances 
(riot  being  letters  patent  irnm  the 
Crown)  registered  tinder  The  Lands 
Registration     .Vet.  McKilligun     v. 

Macliar,  IIT,  418. 

(/')    Provincial. 

Game  Laws.]  —  The  Provincial 
-Statute.  46  &  4"  \'ic.,  c.  IQ.  as 
amended  by  47  Vic.  c.  10.  s.  25,  s-s. 
(g).  regulating  the  killing  and  pos- 
Fc^sion  of  game  at  certain  seasons  of 


the  year  are  intra  vires,  being  with- 
in those  clauses  of  the  B.  X.  .\,  Act 
relating  to  "  Property  and  Civil 
Rights,"  and  "  Matters  of  a  merely 
local  or  private  nature."  The  pro- 
vij-ion  that  conviction  for  offences 
against  the  statute  should  not  be  re- 
movable by  certiorari  is  also  intra 
vires.     Reg.   v.   Robertson,   III.  C13. 

Interest  upon  Taxes — Retrosf'cc- 
tivc  Statutes.]— By  the  Act  of  18S6, 
"  In  cities  a  rate  of  f  per  cent,  at  the 
end  of  each  niuuth  shall  be  added 
upon  overdue  taxes,  die  same  to 
commence  on  the  ist  day  of  January, 
from  and  after  the  year  in  which  the 
rate  shall  have  been  levied."  By  the 
Act  of  1888  (.May),  the  provision  of 
1886  was  repealed,  and  the  following 
substituted:  "Upon  all  taxes  re- 
niaininp;  due  and  unpaid  on  the  31st 
Deceuioer.  there  shall  be  added  a 
rale  of  'i  per  cent.  i)er  month  at  the 
beginning  of  each  month  thereafier." 
Certain  taxes  having  been  due  for 
the  years  1885.   1886  and   1887— 

Held.  I.  That  the  statutes  were  not 
retrospective:  that  no  percentage 
could  be  added  to  the  1885  taxes; 
that  none  could  lie  acU'ed  under  the 
1SS6  statute  after  its  repeal  in  May, 
1888:  and  none  under  the  1S88  stat- 
lUe  until  after  the  following  31SI  of 
December.  2.    That,    viewing    the 

\>hole  statute,  the  iiercentage  was,  in 
reality,  imerest,  and  so  ultra  lires 
of  the  Legislature. 

Bain,  J.  (ariirmitig  Taylor,  C.  J., 
Killam,  J.,  dissenting),  founded  his 
opinion  on  the  fact  that  the  interest 
exceeded  6  per  cent,  per  amuim. 
Scliulta  V.  City  of  ll'iiniiheg.  \"I.  35. 

Interest  upon  Taxes.] — A  I'm- 
\incial  Statute  provided  t]i;ii  all 
parties  paying  taxes  prior  to  a  cer- 
tain date  should  be  entitled  tu  a  re- 
duction of  ten  per  cent.,  and  that 
tlierc  should  be  added  t  1  ;dl  taxes 
ui-|iaid  upon  a  certain  later  date  a 
sum  of  ten  per  cent. 

//.•/(/.  I.  (following  Scliultc  V. 
iriiniipeg,  6  M.R.  33),  that,  viewing 
the  whole  statute,  the  amount  to  lie 
added  wa<,  in  reality,  interest,  and 
as  tiie  provision  was  ultra  vires,  in- 
terest  at   six  per  cent,   could   not   be 
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charged.  2.  That  the  provision  as 
to  rebate  was  intra  vires.  Mordcn 
V.  South  Duffcrin,  VI,  515. 

Bankruptcy.]  —  A  local  statute 
eiu'icted  that  certain  conveyances 
should  be  fraudulent  against  credi- 
tors; provided  for  voluntary  assign- 
ments for  the  benctit  of  creditors ; 
and  declared  that  the  assignee  should 
liave  the  exclusive  right  to  sue  for 
the  rescission  of  such  conveyance. 

Held,  that  the  statute  was  intra 
vires  of  the  Legislature.  Stevens  v. 
McArtliur,   VI,   496. 

Assignment      for      Benefit      of 

Creditors.]— The  section  ui  the  Act 
declaring  certain  conveyances  fraud- 
ulent against  creditors  may  be  treat- 
ed, apart  frcm  the  other  provisions 
of  the  statute,  as  an  independent  en- 
actment, and  not,  therefore,  ultra 
Z'ires  by  reason  only  of  its  associa- 
tion with  other  statutory  i)rovisions, 
SleMiens  v.   Me.lrthur.   VI,  496, 

Liquor  Licenses.]  _  Section  134, 
Liquor  License  Act,  R.  S.  M.,  c.  90, 
providing  that  "  If  any  hotel-keeper 
receive  in  payment  or  as  a  pledge  for 
any  liquor  suiipiied  in  or  from  his 
licensed  premises  anything  except 
current  money  or  the  debtor's  own 
checpie  nn  a  hank  or  hanker,  he  shall 
for  each  such  tiffence  be  liable  to  a 
penalty  of  twenty  dollars,  and  in  de- 
fault of  payment  to  one  month's  im- 
prisonment :  the  person  to  whom 
anything  given  as  a  pledge,  as  afore- 
said, belongs  may  recover  the  same 
or  value  thereof,  in  any  Court  of 
competent  jurisdiction,  notwithstand- 
ing such  pledge.  No  hotel-keeper 
shall  receive  payment  in  advance  for 
any  liquor  to  be  supplied,  and  the 
amount  of  any  payment  so  made  in 
advance  may  be  recovered,  notwith- 
standing that  any  liquor  may  have 
been  supplied  subsccpiently  to  such 
•~-.ynicnt    (52   Vic,   c.    15.    s.   69,')    is 

.'n;  vif-es  of  the  Legislature.  Beu- 
...  .    ,-.    VeKay.  IX,  156. 

•.  :-jupr  Licenses  — Total  Proluhi- 

/  01,  ]   -_   It   is   ultra  z'ires  of  a   Pro- 

':.v  .1    Legislature    to    empower    a 

n!ii:iK:;pality    to    pass    by-laws    which 

have  the  effect  of  prohibiting  the  sale 


of  intoxicating  liquors  in  its  terri- 
tory, at  least  to  any  greater  extent 
than  such  sale  was  prohibited  in  the 
case  of  liuson  v.  South  Nonvich,  19 
A.  R,  34,3;  24  S.  C.  R.  145,  viz.: 
small  retail  sales  which  could  be  for- 
bidden under  the  police  powers  pro- 
per to  be  committed  to  luunicipal 
bodies  without  interfering  with  trade 
and  connnerce. 

Under  section  58  of  The  Liquor 
License  Act,  R.  S.  M.,  c.  90,  the  de- 
fendant numicipality  passed  a  by- 
law forbidding  the  receiving  of  any 
money  for  a  license,  and  under  the 
same  section  and  section  94  tlie  com- 
missioners are  forbidden  to  grant  a 
license  without  evidence  that  the 
projier  fees  have  been  paid,  whilst 
other  sections  of  the  Act  prohibit  the 
sale  of  liquors  without  such  license 
having  been  obtained. 

//(■/(/,  that  section  58,  taken  along 
with  the  other  sections  referred  to, 
nmst  be  construed  as  an  attempt  to 
confer  upon  nuinicipalities  the  power 
to  totally  ])rohibit  the  li(|uor  traffic 
within  its  boundaries,  and  that  the 
by-law  in  question  should  l)e  quash- 
ed. In  re  Prohibitory  Liquor  La'i's, 
J4  S.  C,  R.  t/O,  followed,  Crothers 
V.  Rural  Munieipality  of  Louise,  X, 
5-23- 

Law  Stamps.] — The  imposition  of 
a  fee  of  $12  in  stamps  upon  filing  a 
jury  notice  is  ultra  vires.  Pluinuier 
Jl'agon  Co.  V.   IVilson,  III,  68. 

Law  Stamps. ]_Since  the  Act,  40 
\'ic.,  c.  50.  the  statutes  relating  to 
stamps  upon  legal  proceedings  arc 
no  longer  ultra  vires.  The  imposi- 
tion of  f(_'cs  by  law  stamps  is  un- 
doubtedly an  indirect  tax.  Under 
s-s,  2  of  section  02  of  The  B.  N.  A. 
.Net,  the  Provincial  Legislature  has 
not  the  p<Twer  to  inipose  such  tax  in 
order  to  raise  a  revenue  f^r  the  gen- 
eral purposes  of  the  Province.  The 
.Act  of  tlie  Manitoba  Legislature.  49 
\'ic.,  c.  50,  may  be  considered  within 
the  scope  of  s-s.  14  of  section  92  of 
The  B.  \.  A.  .\ct.  and  not  conflict- 
ing with  tlie  express  provisions  of 
s-s.  2.  Dnlmag,e  v.  Doup.las.  III.  562. 

Law  Stamps,]  —  The  imposition 
of    stamps   upon    law    proceedings   is 
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ultra  7'iycs.  Tlie  statute  40  Vic  ,  c. 
50,  makes  no  ditTcrcnct'  in  this  re- 
spect (Decision  of  Duliiic,  J..  3  M. 
R.  562.  nverruleci).  Duliiiagc  v. 
Pouglas.  IV.  495. 


Law  Stamps  —  Construction  ,>f 
S!iitnti.\ — .\  I'rovincial  Statute  jim- 
\ided  that  "All  duties  and  fees  of  of- 
fice  payahlc    in    law    stamps    on    any 

Mjarch,    filing,    pleading in 

virtue  of  any  statute,  rule  or  order, 
iiiiw  iir  hereafter  in  force,  are  here- 
by declared  to  be  a  direct  tax  and 
duty  imposed  upon  the  party  direct- 
ed i  I  pay  or  paying  the  same,  in  or- 
der ti>  tile  raising  of  a  revenue  fur 
lY'ivincial  purpuses,  and  shall  n  U  be 
in  any  way  taxable  or  reco\erabIe  as 
eii^ts  by  the  said  party  from  any 
(>tber  party   or  person   what>oe'\er." 

Ilrhi.  that  the  Act  was  intra  fires 
at  the  Legislature.  Crti'ii'orJ  v. 
lUiftirld,  V.   121. 

Bridge  over  Navigable  Waters.] 
—  I'y  an  .\ct  nf  the  Legislature  of 
Manitoba.  43  Vic.  c.  41.  the  Bran- 
don Bridge  Co.  was  incorporated  and 


einpii 


wered   to  build    a 


l)ric:ge   acros 


le 


.\ssiiiiboine    river;    and.    1)V 


an- 


mlier  Act.  45  Vic.  c.  33.  incorpora'- 
ing  the  City  of  Br;indon,  jiower  was 
given  to  tlie  mayor  and  Council  Xo 
purchase  any  bridge  built,  or  beintr 
limit,  within  the  City.  On  an  appli- 
cati'  n  by  an  adjoining  land  nwner 
f'lr  a  mandamus  to  compel  the  City 
to  purchase  the  bridge — 

llrhl.  I.  The  Act  authorizing  the 
bin  Ming  of  the  bridge  was  idtra  vires 
iif  tlie  local  legislature.  2.  That  the 
title  of  the  Bridge  Company  was  no: 
viK'li  as  would  be  forced  upon  an  un- 
wJling  imrchaser.  A'c'  Brandon 
I'ndiiC  H.   14. 

Corporations.]— It  is  within  the 
!egi>lati\e  authority  of  the  Legisla- 
ture of  Manitoba  to  incorporate  a 
C'lHTpany  for  the  purposes  of  "  doing 
tile  business  of  lake  and  river  trans- 
rnriation  of  passengers  and  goods 
u  thin  the  Province  of  Manitoba  by 
-:eamer  or  other  vessels,  the  employ- 
iveiit  of  tugs  and  barges  for  all  pur- 
p  ses  of  their  ordinary  use.  and  the 
Inlying  and   selling  of   ships,   vessels 


and  materials,  the  cutting  of  logs, 
viukI  and  timber  maiiufaciure.  and 
dressing  of  lumber.  lath,  shingles 
;ind  other  forest  pre  ducts,  the  sale 
and  transportation  of  same,  the 
working  of  timber  limits  in  connec- 
tmn  therewith,  the  catching,  curing, 
transportatinn  and  dealing  in  fish  and 
fish  products  and  supplies  for  fishing 
business,  dealing  and  trading  in  gen- 
er;il    merchandise." 

Such  a  Company  may  be  incorpor- 
ated by  the  Lieutenant-(iovernor  un- 
der C.  .S.  M..  c  ().  s.  226.  anil  is 
within  the  meaning  of  "  trading 
comiiaiiy."  as  defined  b»'  section  2, 
s-s.    ((•)    of  The   V.'indirig-L'p   .Act. 

Section  5.  s-s.  ( c )  of  The  Wind- 
irg-l'p  .Act.  is  intra  fires  of  the 
I'.'irliament  of  Canad;i.  A'('  Lake 
U'innif'ei^  'transportation  Lumber 
&   Tradin}^  Co..  VII.  233. 

Taxation— /,,;)/(/  0:ened  by  Can- 
ada. —  The  Pro\incial  Legislature 
has  power  to  provide  for  the  imjiosi- 
tion  of  taxation  upon  individuals  by 
reference  to  the  valu-es  of  lands  oc- 
cupied by  them  even  though  owned 
bv  Can.'ida.  Munieif'alitv  of  South 
X  or  folk   V.   Jl'arreu.  \'II1.'  4S1. 

Criminal  Procedure.] — See  Supra, 


II. 


VI.     Crwss  Refere.ncks. 
See  Bills  .\.\ti   Notes,   IV. 
See  Crimi.nal  Law.   I.  VII.  IX. 
See  Descent. 
See  St.vtutes.  IT. 


CONSTRUCTION    OF 
STATUTES. 

See  Stati;tes.  I.  II. 


CONTEMPT. 

Criticism    of   Judicial   Acts.]    — 

Remarks    on    the    extent    to    which 
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judicial  acts  may  be  criticised.    Reg. 
V.  Ro'ivc    T.   W'.',  309. 


CONTRACTS. 

I.  Formal  Reqlisites. 
II.  Lec;.\i.ity  of  Object  and  Con- 

SIDEn.\TION. 
III.    OiNSTKlTTHiN-     AND     OPERATION. 
IV.    RECTIFlLATtfiV. 

V.  Re.scissiox. 

VI.  Pkriormanci;   and  Breach. 
VII.  AiTidNs  luu  Breach. 


I.    FiiRMAL     ReQVISITES. 

Uncertainty.]  —  Tho  defendant 
gave  to  tlic  plaintiff  tlie  fullowin.c; 
letter:  "Dear  Sir. — If  ynu  lend  to 
T.  B.  R.,  of  this  City,  the  sum  of 
$4,000.  on  lot  85.  iti  block  4.  .  .  .  I 
will  guarantee  to  take  the  property 
at  any  time  for  the  amount  of  the 
niiiriRage." 

II rid.  I.  That  the  coniraet  was  not 
in, certain  l)ecause  the  terms  of  the 
loan  were  nnt  agreed  to.  If  the 
plaintiff  and  T.  B.  R.  agreed  upon 
the  terms  without  cnllusion  as 
against  the  defendant,  he  would  be 
bound,  J.  The  contract  was  not 
lacking  in  mutuality  because  the  time 
of  performance  was  left  to  the  option 
of  the  plaintifT.  MiCaffrry  v.  Gcr- 
ric.  III.  350. 

Uncertainty.]  —  Defendant  X. 
agreed  with  the  plaintiff  as  follows: 
"  I  hereby  agree  to  sell  to  you  1.S50 
shares  in  the  QuWppelk'  \'alley  F. 
Co.'s  stock  for  the  sum  of  $13,000, 
you  to  pay  $10,000  to  the  Bank  of 
Coninvrcc.  payments  of  the  $13,000 
to  be  made  as  follows:  $3,000  by  in- 
dorsed note  at  four  months.  $3,000 
by  note  at  one  year's  date.  $3,000  by 
note  at  two  year's  date,  at  7  per  cent., 
the    last-named    notes   to    be    secured 


by  a  portion  of  the  stock.  Defend- 
ant X.  had  at  this  time  2.030  shares 
luider  pledge  to  the  Baid<  of  C,  and 
there  was  little  doubt  that  the  1.850 
agreed  to  lie  sold  were  under.stood  to 
be  a  portion  of  these  2.050.  Almost 
innnediately  after  making  this  agree- 
ment X.  sold  the  shares  to  his  co-de- 
fendants. Upon  a  bill  for  specific 
jierformance — 

Held,  I,  That  the  contract  was  tcio 
indefinite  in  not  sut'ficiently  showing 
viiat  particular  shares  were  to  be 
sold.  2.  And  was  uncertain  as  to 
the  indorsement  of  the  notes.  .?. 
.■\nd  in  not  providing  what  portion  of 
the  shares  was  to  form  the  security 
for  the  notes.  4.  The  shares  coidd 
not  be  transferred  without  the  sanc- 
tion of  the  directors;  and  t!ie  Court 
will  not  direct  a  transfer  when  it  has 
no  power  to  enforce  its  complete  ex- 
ecution. 

Parol  evidence  to  explain  any  of 
these  points  or  show  the  understand- 
ing of  the  parties  would  be  admis- 
sible.    Bell  V.  XortlKcood.   III.  314. 

Acceptance   of   Offer.]  —  In    Octo 

ber,  iSSo,  the  defendant  gave  tn 
plaintiffs'  agent  an  order  fnr  a  bind- 
er, for  wbicti  lu'  agreed  to  ])ay  $i()0  by 
two  promissory  notes.  Tlie  nrder 
contained  a  proviso  as  follows:  "Thi> 
order  is  not  binding  on  the  Patter- 
son &  Bro.  Co.  (Limited)  until  re- 
ceived and  ratified  by  them  at  Win- 
iiilieg."  The  plaintiffs  entered  the 
order  in  their  buoks  at  Winnipeg  ;i- 
being  accepted,  but  did  not  commum 
eate  their  acceptance  to  the  defend- 
ant until  August.  i8qo.  when  they 
wrote  him  that  a  binder  was  ready 
for  him.  Before  receiving  thi^  letter 
'he  defendant  had  bought  another 
!  binder,  and  refused  to  accept  one 
i  from  plaintiffs  or  to  give  the  n  ite-^. 
j  In  an  action  for  damages  f  ir  non- 
acceptance — 

Held,   that   the  defendant   was   not 

liable,   as   the  idaintiffs  did   not  com- 

'   nnmicate  their  acceptance  of  the  or- 

'  dcr  to  him  within  a  reasonable  time. 

and   he   was  entitled  to  assume  that 

they  did  not  intend  to  accept.     The 

I'dttersoii    &    Bro.    Co.    v.    Delormc. 

I  VII,  594- 
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Completed  Contract.]  —  The  de- 

olaraiiiiii  alleged  that  "  in  considera- 
tifiii  that  the  plaintitt  wmild  haul  fur 
tile  deleiidaiit  the  hloeks  that  would 
be  re(|uired  tor  paving."  etc.,  "  the 
defendant  promised  to  allow  and  per- 
mit the  plaintiff  to  haul  all  the  said 
Mocks  and  to  pay  liini  therefor."  etc. 
iTlien  fnllowed  allegations  of  partial 
)crformance    of   the    work).       "  Vet 


1 
the 

]ilai 


Upon 


defendant    refused   to   allow   tin 
ntiff    to    haul    the    reniainig    por 
;i>.n  of  the   said   blocks,"  etc. 
(Kimirrer — 

//i7(/,  that  the  count  disclosed  a 
(.■f.inpleted  agreement, a  nd  not  merely 
,in  nn;iccepted  dffer  of  the  defendant. 
ri77(-/(  V.  McLcinnin,  III,  383. 


11      l.KC.VLITV    OF    OnjKCT    .AND    CON- 
SIDERATION'. 

Sale  of  Goods  with  Intent  to 
Smuggle.]  —  Although  it  is  illegal 
!'■  MiTport  whiskey  into  the  X.  W. 
Territories,  except  by  permission  of 
the  Lieuteiiant-fiovernor,  yet  a  con- 
tract made  in  ^^anitoba  for  the  >ale 
and  purchase  of  whiskey  is  not  il- 
legal, even  aithciugh  the  vendor  was 
;i\v:;re  that  the  purchaser  intended  to 
-iiumgle  it  into  the  Territories, 
ll>h<pcr  V.  Coombs,  IV,  35. 

Sale    of    Goods    with    Intent    to 

Smuggle.]  —  Plaintiff  agreed  to  put 
'11  Imard  the  cars  at  B.  a  certain 
(|iirintity  of  whiskey  and  potatoes  ;  he 
knew  that  it  was  the  defcndain's  in- 
teinion  to  ship  them  through  the  N. 
W".  Territories  witiiout  obtaining  a 
pennit,  and  that  to  do  so  was  il- 
li  ual :  and  he  assisted  in  the  transac- 
tion by  concealing  the  whiskey 
ainong  the  potatoes.  The  defendants 
.ngreed  to  pay  the  price  of  the  arti- 
cles wiien  placed  on  the  cars.  In  an 
.'ictidu  for  the  price  of  the  goods — 

//('/(/.  I.  A  contract  lawful  in  itself 
i-  illegal,  if  it  be  entered  into  with 
;lij  object  that  the  law  should  be 
violated.  2.  As  a  matter  of  public 
I'lilicy  Courts  should  refuse  to  en- 
fi'Pce  contracts  projected  in  violation 
IT    intended    violation    of    Donwnion 


legisl;.tion,  although  that  legislation 
may  not  apply  tn  the  i'ro\ince  in 
which  the  contract  is  made  or  is 
sought  to  be  enforced  (//ci'/rr  v. 
Coombs,  4  M.  L.  R.,  35.  not  follow- 
ed). 3.  The  fact  that  the  illegal  pur- 
pose was  not  carried  out  is  iinniater- 
ial.  4.  The  contract  for  the  potatoes 
and  whiskey  being  an  entire  con- 
tract, the  plaintiff  could  not  recover 
lor  the  potatoes,  the  defendiints  not 
having  accepted  or  received  them. 
Hooper  V.  Coombs,  V,  65. 

Recovery  of  Lands  Conveyed  to 
Defeat    an    Agreed    Purchaser — //- 

/.■,i,'i;/  Piirpi'sr  Xot  Consniiiinatcd.] 
— .\  defendant,  who  wishes  to  rely 
(in  the  illeg;dity  of  a  transaction, 
"  must  clearly  put  forw.ard  his  own 
scoundreli>iii  "  in  his  answer  (Kil- 
1am.  J.,  dissenting).  Where  land 
has  been  voluntarily  conveyed  to  the 
grantee  to  bold  it  for  some  illegal 
jiurpose.  and  that  purpose  has  not 
been  carried  out,  the  graiUor  is  not 
preveiued  from  takin.g  proceedings 
to  recover  back  the  land  (  Killam.  J., 
dissenting).  .^lullii^an  v.  Ilnbluinl, 
Y,  225. 

Fraud  upon  Creditors.] — .\gree- 
ment  between  one  creditor  and  the 
debtor,  to  purchase  debtor's  stock 
from  assignee,  discussed.  Tonssaiut 
V.    'riioiiipsoii.  III.  504;   IV.  400. 


Uninspected    Gas     Meter. 


A 


statute,  after  reciting  that  it  was  ex- 
pedient "  that  the  measurement  of 
gas   sold   and    supplied    ....    should 

l)j regulated  by  one  uniform 

standard and     that     all     gas 

meters  should  be  inspected  and 
stamped,"  provided  that  is  should 
"  not  be  lawful  to  fix  for  use  any 
,gas  meter  which  has  not  been  veri- 
fied or  stamped  as  hereinafter  pro- 
vided," and  imposed  a  penalty  for  so 
doing.  In  an  action  by  a  Gas  Com- 
pany for  the  price  of  ,gas  supplied 
through  an  uninspected  and  un- 
stamped meter — 

//('/(/.  that  there  must  be  implied 
from  the  prohibition  against  fixing  a 
meter  for  use,  a  prohibition  against 
supplying  gas  through  it,  and  that 
the  plaintiff  could  not  recover.     The 


n> 


m 

Manitoba    Electric    and 
Co.  V.  Ccrric,  IV,  210. 
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das    Light 


Measuring    Grain    in    Bags.]   — 

Till-  plaiiitirf  ciiiunicud  with  ilio  ik'- 
fciKlaiU  t(j  tlircsh  his  grain  ai  a  price 
pur  hiishcl.  :\\.  the  threshing  tlic 
thrcsliL'd  grain  was  run  into  hags, 
each  supposed  to  contain  two  Imsli- 
cls,  ami  the  quantity  was  estimated 
by  the  number  of  liags.  It  was  nut 
ascertained  eillier  liy  measuring  with 
a  Dutninion  Stanihird  Measure  or  by 
weighing.  Secticn      Ji       of      tlie 

Weights  and  Measures  Act,  R.S.C.. 
c.  104,  i)rovi(les  that  "  Every  con- 
tract. Iiargain  ....  or  deaUng  jnade 
or  had  in  Canada  in  respect  i:if  any 

work wliicli  has  been  or  is 

to  be  done or  agreed  for  l)y 

weight  or  measure,  shall  be  deemed 
to  be  made  .'ind  had  according  to 
one  of  the  Dominion  weights  or 
measures     ascertained    liy    this    .\ct 

and  if  not  so  made  or  had 

shall  be  void,  except  wdien  made  ac- 
cording to  the   metric   system." 

Held,  that  under  this  agreement 
the  ])lainliff  could  not  recover  any- 
thing for  the  work  he  had  done. 
Manitoba  Electric  and  Gas  Lii^bt  Co. 
V.  Gcrric,  4  M,  R.  210,  followed. 
Macdonald  v.   C(>rri;.^al.   IX.   .284. 

Weights    and    Measui'es    Act  — 

Plcadiii}^.] — At  the  trial  of  an  ac- 
tion in  the  County  Court  to  recover 
the  price  of  a  quantity  of  lime,  the 
defendant  objected  that  the  plaiu- 
tifT>  had  not  shown  that  the  lime  was 
measured  by  ;i  standard  measure  ac- 
C(.)rding  to  The  Dominion  Weights 
and  Measures  Act,  and  tliat  they 
could  not  recover  without  showing 
this.  The  defendant  had  not  in  his 
disi)utc  note  set  up  the  provisions  of 
this  Act  or  claimed  the  benefit  of  it 
or  alluded  to  it  in  any  way. 

//('/(/,  on  appeal  to  the  Queen's 
Bench,  that  the  defendant  could  not 
avail  himself  of  the  provisions  of  the 
Act  as  against  tiie  plaintiffs'  claim 
without  h.'iving  set  up  such  defence 
in  his  dispute  note,  and  the  Court 
would  not  interfere  with  the  discre- 
tion of  the  Counlv  Court  Judge  in 
refusing  to  allow  the  defendant's  dis- 
pute note  to  be  amended  for  the  pur- 


|iose     of     selling     ui)     such     defence. 
Such    a    defence    based   on    a    statute 
nui>t   be   >et   up    in   the   dispute   note, 
or    the    defemlant    cannot    avail    him 
self  of  it. 

Illegality,  whether  it  arises  on  a 
statiue  or  at  common  law.  must  be 
pleaded,  and  it  makes  no  differeme 
whether  the  illegality  appears  from 
the  pl;iintit'fs"  pmofs  or  otherwise, 
and  the  omis  of  proving  it  rests  uj)- 
on  ihe  defend.'int.  Ilaiibttry  \. 
Cliiinihcrs.  X.    \()~. 

Restraint  of  Trade.]  —  A  covcn- 

;ml  noi  to  "  h;indle  "  a  certain  clas- 
of  goods  during  a  specified  term  of 
vc.'irs  is  \oid.  ;is  being  in  undue  re- 
straint of  trade,  there  being  no  limi- 
i.'ition  of  territory.  The  language 
was  also  held  to  l)e  too  vague  and 
uncertain  to  enable  the  Court  to  or- 
der an  injunction  against  the  de- 
fendant in  the  terius  of  the  covenant 
Ihiillcy  V.  Bcntlcx,  XII.  436. 


III.    CoXSTUfCTIOX     -XNl)     Ol'KR.MIOX 

{a)   General  Rules  of  Construc- 
tion. 

(b)  Parties. 

(c)  Conditions. 

((/)   Pefendent    aiud    Independ- 
ent. 


{a)  General   Rules    of   Construction. 

Guaranty  or  Agreement  to 
Guarantee.]— The  proper  construc- 
tion of  the  agreement  was  that  it 
provided  for  the  execution  of  some 
further  instrument,  and  was  not  one 
of  present  gu;iranty  of  the  notes  to 
be  given  in  futuro.  and  as  this  was 
not  an  action  for  neglect  or  refusal 
to  enter  into  a  guaranty,  the  plain- 
tiffs were  not  entitled  to  a  verdict  or 
to  have  the  judgmicnt  in  favor  of  the 
defendants  set  aside  to  enable  them 
to  change  the  form  of  the  claim. 
Syhrstcr  v.   Porter.  XI.  90. 

Ambiguous  Phrase  —  Interpre- 
tation   by    Subsequent    Conduct.]    — 
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ise 


to 

jiruc- 
a'.    i'. 

^()I11C 

It  (ine 

\\  :i- 

plain- 
lid  or 
of  tlic 
them 
claim. 

'rprc- 
t.\    - 


The  lepai  ct1f(?ct  of  a  (locinnom  can- 
not l)c  altered  liy  the  >iil)si'(|iietU  d in- 
duct of  the  parties,  hut  it  is  not  iin- 
nasonahie  to  look  at  that  for  an  ex- 
planation of  an  anihiRuous  phrase. 
I'ollnck  oil  Cmitnifts.  p.  431.  .1/c- 
('/di/.t,'  V.  I'liilli/'s.  X,  (x^4. 

Whole    Contract    must    be    Con- 
sidered.]  —  irinthi    V.    I'hair.    Xll. 

.S'lV    CoKPOKATIONS,    V,    VI. 

(b)   Parties. 

Description  Added  to  Signature.  | 

— .A  contract  was  e.\pre>sed  10  he 
made  Ijctwcen  "  I).,  of  the  City  nf 
Toronto,  of  the  first  jiart.  and  11.. 
Siipcrintendent,  of  the  Ciiy  of  W'in- 
iiilug,  .Manitoha,  of  the  second  part." 
It  wcin  on  to  say:  "The  said  i)arty 
nl  the  first  part,  in  consideration  of 
tile  agreement  of  the  said  parly  nf 
the  second  part  hereinafter  cmUain- 
c(l,  herehy  aRrees  to  l)uild.  construci, 
and  set  up  complete  in  the  City  of 
\\'iimi()cg.  gas  plant  of  wrought  and 
cast   iron   for   a  gas   works   there,   as 


ful 


Then,     after     a    detailed 


statement  of  tlie  articles  to  he  sup- 
plied, "  In  consideration  of  the 
agreement  herein  set  forth  and  stipu- 
lated to  he  performed  hy  the  par;y 
(if  the  first  pan,  the  said  party  of  the 
second  part  agrees  to  pay  to  the  said 
parly  of  the  first  part  the  ful!  sum  of 
S:-',300.  (or  such  iron  gas  plant  as 
lureinhcfore  descrilied.  to  he  paid  as 
follows."  and  then  the  time  and  mode 
of  payment  arc  set  out.  H.  ap])end- 
ed  to  his  signature  the  words; 
"  Superintendent  for  P.uilding  (ias 
Works  at  Winnipeg  for  W.  Merrick, 
of  Oswego,  X.   v.,  and  others." 

Held,  that  H.  was  personally  li- 
ahlc  upon  the  contract.  l^"isi  v. 
h'ollcy.  I.  61. 

(c)    Conditions. 

Statement  of  Loss  to  be  Deliv- 
ered. | — This  was  an  action  for  the 
recovery  of  $2,000  handed  to  tlie  de- 
fendants to  he  sent  hy  express  to  the 
plaintififs'  agent  at  W'awanesa.  The 
money    package    never    reached    the 


iiands  of  tlie  piaintilTs'  agent,  al- 
tlinugii  he  signeil  a  rL-ci'ip;  fop  it  in 
the  office  of  (lefcndaiUs  at  W'awa- 
nesa. 

Tin-  defendants'  undertaking  on 
receipt  of  the  mcmey  was  that  it 
should  he  forwarded  siihject  to  cer- 
tain conditions,  one  of  which  was 
that  defendants  should  not  be  lial)le 
for  any  claim  of  ;iny  nature  whal- 
iver  arising  out  of  the  receipt  of  the 
property  descrihed,  unless  such  claim 
>l.ould  he  presenteil  in  writing  with- 
in 60  days  'rom  the  d.nte  of  the  loss 
or  dam;ige.  in  a  siatem.in  to  which  a 
copy  of  the  contract  should  \)v  an- 
nexed. 

l''laintit^"s  presented  their  claim  m 
writing  within  the  time  limited,  hut 
did  not  show  that  a  copy  of  the  con- 
tract was  amicxed  to  tlieir  st:itemeiU 
of  claim. 

//('/(/  (Killam,  J.,  dissenting),  that 
the  want  of  this  co])y  was  no  har  to 
the  pl.-iintilTs"  right  to   recover. 

I'rr  Bain,  J. — The  claim  in  this 
action  was  not  one  for  either  loss  or 
damage,  and  therefore  not  of  the 
kind  referred  to  in  the  condition. 

/'(•/•  Taylor.  C.  J.  —  The  case  of 
Kicluinlsnii  V.  Caiuuiii  U'rst  l-'ann- 
crs'  /iisuraiicr  Co..  10  I'.  C.  C.  P. 
4,^0.  is  authority  to  show  that  the 
annexing  of  the  copy  of  the  contract 
was  not  a  condition  precedent  to  the 
plaintiffs'  right  to  recover. 

/'(•'■  Killam.  J.  —  The  furnishing 
such  copy  w;is  clearly  a  condition 
precedent  to  the  iilaintilT^'  right  to 
recoser.  and  as  no  copy  ni  the  con- 
tract was  annexed  to  tin.'  -t:itement 
of  claim  as  required,  the  plaintiffs 
had  failed  to  prove  their  case.  Ricli- 
ards'in  v.  Canada  U'rst  J'aniirrs'  Iii- 
siiraiirr  Cc.  lO  L'.  C.  C.  P.  4,^0.  dis- 
tinguished. (  Re\ersed  on  ,'ippcal  to 
S.  C.  Can.)  Martin  v.  Xorthcrn  Pa- 
cific Express  Ci\.  X,   ^^1'^. 

Property  to  be  Reconveyed.  ]   — 

Lands  were  conveyed  t^  trustees  hy 
a  debtor  under  an  .-.grcemi'nt  hy 
which  in  a  certain  e\entuality  it 
would  he  aiiplie.l  in  payment  of  his 
('ehts.  The  e\entuality  did  not  hap- 
pui :  and.  prior  to  reconveyance  the 
creditors  sued. 
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llfltl,  tliat  at  iiin>i  tlic  (lelitiir  was 
fiitillcil  to  stay  pruci'eilmgs  until  tlif 
laiul  was  ri'i-niivcycd.  ll'liitlit  v. 
I 'hair.   XII.    ijj. 

((/)    / irl^ciidnit  mill   Indrpcndcnt. 

Dependent.  I  —  l'Iaini:ff  agreed 
with  (Ickiidaiit.  tlu-  i)rcsi(liiit  nf  a 
Coiiii)aiiy,  t(i  i)rovidi',  williiii  a  limit- 
ed tiine.  $5,000,  wliic'li  \\v  was  tn  use 
for  tlK'  piircliasc  of  suii|)lit.'s,  and  was 
to  arrauKc  for  fiirtliur  funds  necis- 
nary  10  carry  on  tlif  Imsincss  of  tlie 
Company;  lie  was  to  pay  cUhts  ow- 
inp;  liy  the  Comp.uiy  and  to  Ki\e  de- 
fiiidam  a  mortgage  for  $7,000.  I  )c- 
friidani,  on  the  other  hatid,  imder- 
tcok  to  have  all  the  stock  in  the 
Company  transferred  to  the  plaintit'f, 
not  later  than  1st  December,  1800, 
and  in  case  of  liis  failure  to  do  so, 
to  pay  hack  any  moneys  advanced 
1)y  ])].'iinlil'f  for  paying  off  dehts  of 
the  Comi)any,  and  for  the  purpose  of 
carrying  on  the  Company's  business. 
The  stc)ck  not  having  been  transfer- 
rc  (1,  the  plaimit'f  suetl  to  recover 
back  moneys  advaticed  l)y  him. 

Held,  that  the  agreement  was  nni- 
tual,  and  that  the  plaintiff,  not  hav- 
ing fully  performed  his  part  of  tlie 
agreement,  could  not  compel  per- 
formance by  the  defendant.  U'l'ods 
V.   Miitlu'son.  Vlir,    158. 

Independent.  I— To  a  declaration 
on  an  agreemeiU,  under  seal,  for  tlie 
purchase  by  the  defendant  of  a  sep- 
arator, for  which  he  wa.^  to  pay  $,^00 
cash  and  to  give  three  promissory 
notes,  the  defendant  i)leadcil  thai  in 
cniisideratioti  of  his  entering  iiuo 
that  agreement,  the  plaintiffs  agreed 
to  purchase  from  him  a  second-hand 
separator  for  $J00,  tlie  $200  to  be 
credited  on  the  first  note  falling  due; 
that  he  delivered  the  second-hand 
machine,  etc.  Tlie  defendant  also 
filed  a  counter-claim  setting  up  a 
similar  state  of  facts,  and  claiming 
dam;igcs  for  breach  of  agreement  in 
not  applying  the  purchase  money  in 
payment  of  the  note.  The  plaintiffs 
replied  to  these  pleas  and  counter- 
claim that  the  agreement  set  up  by 
the  defendant  was  not  under  seal. 

On  demurrer — 


//(•/(/,  that  the  agreement  set  up  in 
the  |)leas  was  an  indepemleiit  col- 
lateral agreement,  ami  the  pleas 
were,  or  amounted  to,  pleas  of  ac- 
cord and  satisfaction, 

IfrlJ,  also,  that  the  agreement  set 
up  in  the  counter-claim  was  an  inde- 
pendent collateral  agreement,  for  a 
breach  of  which  damages  could  be 
claimed.     Case  v,   l.iiird.  VIII,   J04. 

.hid    SCi    CoVEN.\NTS,     I. 


IV.  Ri;<  Tiric.vTioN. 

Mistake.  I — Unilateral  mistake  not 
<lue  to  fraud  of  other  party  is  no 
ground  for  rectification  of  a  contract. 
Il'liitla  V.  I'liiiir.  XII,   I2J, 


\'.     Ricscissio.v. 

Drunkenness.]  —  Held.  t  h  ;i  t 
drunkenness  is  not  a  ground  for  sel- 
ling aside  a  contract,  if  it  caused  ex- 
citement only,  and  did  not  rise  to 
that  degree  which  may  be  called  ex- 
cessive drunkenivcss.  n-'iaii  v. 
Scobic,  I,  125. 

Implied   New   Contract.] — If   the 

terms    of    ;i    speci.al    contract    be    not 

fully  complied   with,   a   new   contract 

to  pay  for  the  work  actually  done,  at 

I  its   true  value,   may  lie   implied   from 

I   the   defendant's  accepting  the   benelil 

j  of  it.     Smith  V.  Straii}ii\  II,   101. 

j  Implied  New  Contract.]  —  Plaiii- 
,  tiff  agreed  to  ser\e  defendant  for  five 
years;  the  defendant  agreed,  at  the 
end  of  that  period,  to  convey  to  him 
240  acres,  50  of  which  he  would 
break  in  the  preceding  summer. 
Pending  the  ternj,  the  defendant  in- 
timated that  he  would  only  convey 
160  ac"es  ail  unbroken. 

Held,  that  plaintiff  was  entitled  to 
treat  this  as  a  repudiation  of  the  con- 
tract, and  to  sue  upon  qtuvitum 
meruit  for  work  and  labor,  Festiiig 
V.  Hunt.  VI,  381. 
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Instftllments.]— Tlio  p  1  a  i  u  f  i  f  t 
aUKKl  wiili  till-  (Ictc'iulaiits  t" 
ixcavale  ami  curli  >ix  water  tanks, 
payniciit  to  lit-  mricio  wii-kly  to  tlu- 
ixiciit  of  fifty  \)vr  cfiit.  of  tlii'  value 
ot  the  work  tlonc,  <>ii  I'Stimati's  to  he 
nia<le  hy  the  clefeiitlaiiis'  iiiKiiuer. 
The  weekly  payineiits  having  fallen 
ill  arrear.  the  plaiiititT  -tnpped  wnrk. 
, ml  the  (lefetiilants,  takiiiiif  the  mater- 
ial and  tiMil.s  left  hy  him,  enmpleted 
It  at  their  nwn  exiiense. 

//(■/(/  (  MoKeajiiiey,  J.,  divsenl- 
\nn).  that  the  iilaintitT  was  not  en- 
titled to  recover  anythiiifj,  either  (Ui 
a  special  cniiiit  on  the  aKreemn'iit.  nr 
(111  the  common  connts,  though  he 
Miij{lit  recover  damages  in  tre-jia^s 
iif  tpiver  for  the  material  and  inols 
used  hy  the  defemlants,  Chiikc  v. 
City  of  W'iiuiit'i'g.  T.  \V.  56. 

.Vi'i"  also  Sale  ok  Goons,   I. 

Fraudulent  Concealment  of  Un- 
soundness of  Horse.  I  —  The  plain- 
tiff tiled  his  hill  setting  out  that  the 
defemlant  had.  hy  false  and  fraudu- 
lent representations  as  to  the  sound- 
ness of  the  animal,  induced  the 
plaintiff  to  purch.ise  a  stallion  f^r 
J500.  and  to  give  his  promissory 
notes  therefor,  secured  hy  mnrtga^e 
on  his  farm,  and  claiiniiiR  a  rescis- 
sion of  the  contr;ict  and  cancellation 
and  delivery  up  of  the  ncites  ami 
inortgagc. 

The  plaintiff,  during  negotiations 
fo]-  the  sale,  h.aving  asked  f'T.  and 
the  defendant  having  promised  to 
,t'.;\e  him,  a  warranty  as  to  sound- 
iu>-.,  etc. J,  the  defendant,  after  the 
n:Ic  and  delivery  of  the  horse  was 
c  ni|)lete,  sent  to  the  ])laintiff  a  paiier 
v'.'-rded  as  follows:  "1  certify  tliat 
the  horse.  Pride  of  Oxford,  etc.,  has 
been  an  average  foa'-gctter  while  in 
my  possession,  hut  what  he  will  do 
I  caiuidt  say,  under  other  manage- 
ment." signed  hy  himself. 

Counsel  for  the  defendant  contend- 
dl  that  this  was  a  warranty,  and  that 
thr  plaintifif's  rights  were  limited  to 
wl'.atevcr  he  could  claim  under  it; 
tl'.at  there  was  no  warranty  as  to 
soundness ;  and  that  evidence  could 
not  be  received  of  any  warranty  or 


mi-represent;ition  f)utside  of  the 
wnlleii    warr.iniy   deluered. 

'i"he  Judge  fiiuinl  im  the  evidence 
ill   favnr  of  plaiiitilT;  and — 

//.•/i/,  that  all  the  circumstances 
Cdiiiir.-ted  with  the  sale  could  he  in- 
(piin(l  into  and  that  the  evidence 
fully  justified  the  conclusion  that  the 
defendant  had  heen  guilty  of  fraud- 
ulent ciiiicealment  of  the  disease 
fmm  which  the  horse  was  then  suf- 
fering, .iiicl  frmn  which  he  died  a  few 
iniiiitlis  .afterwards;  aUo  that  the 
lil.iintit'f  was  entitled  to  have  his 
contract  re-cinded.  ami  to  a  decree 
as  asked  for  in  the  prayer  of  the  hill. 
/'(•(TV  V.  /'(•(■/,•,  14  .\pp.  ("as.  ,^,^7,  and 
Riili^rurr  V.  Iliinl.  jo  Cli.  I).  1.  fol- 
lowed.    /i'(((/(/  V.   McLiiiighliii.  \.  75. 

Misrepresentation  as  a  Ground 
for  Rescission  —  /^c/(/.v  — U'dirrr.] 
—  Ill  an  ;u-tii>n  u\u>u  a  note  given  for 
the  purchase  nf  ,1  machine,  the  de- 
fi  ndant  (ileadeil  thai  he  purchased 
n|)iin  the  plaimitT's  false  represent;i- 
ti(jn  of  the  age  of  the  machine.  He 
learned  the  true  ;ige  <<u  the  jSth  of 
Sepleniier.  On  the  yth  O^-tdhcr 
|)l;;iniitY  wrote  him  for  i)ayineiit  nf 
anniluT  imte.  The  dcft'iid.ant  aii- 
-wcred  on  loth  Xnvemher.  remitling 
$11.40  on  the  other  noie.  On  tie 
i.Uh  N'ovemher  pl.aintitf  wrote  for 
p.ayment  nf  the  m.tchine  note.  On 
the  joth  N'nvemher  plaintiff  tir^t 
complained  of  the  misrepresent;ition. 
Me  returned  the  m.achine  in  the  fol- 
lowing iiinnth.  The  jury  fniind  a 
xerdict  for  the  plaintiff.  The  Cmm- 
ty  Judge  nrdered  a  new  trial,  and 
the   pjjiinliff  .appealed, 

//i7(/,  I.  Th.at  evid'Cnce  of  parol 
misrepresentatiMii  w,as  admissihie, 
a'tlmugh  a  written  warranty  was 
given,  2.  It  is  no  answer  to  a  charge 
of  misrepresentation  that  the  de- 
ceived party  had  the  means  nf  veri- 
fication at  hand.  .V  If  the  represen- 
tation was  untrue,  and  m.adc  reck- 
lessly and  witluau  reasonable  gnnind 
fnr  belief  in  i's  truth,  the  contract 
might  be  rcsci!i,!ed.  4.  Ciener.ally 
speaking,  the  circumstances  th.u  will 
support  an  action  for  deceit  will  jus- 
tify a  party  in  rescinding  the  con- 
tract. 5.  In  the  County  Court,  the 
rules  of  equity  as  to  the  rescission  of 
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colli  racts  prevail  railior  than  iIr' 
riiks  of  law.  6.  The  delay  in  com- 
plaining of  the  misrepresentation 
was  evidence  onh'  of  an  imciition  to 
confirm  the  contract,  and  did  iu)t 
necessarily  esto])  the  defendant. 

/\'r  Kiliani,  J. — As  the  jury  may 
]ia\e  ])roceeded  upon  the  ground 
that  hy  the  delay  the  defendant  had 
e'ected  to  attirm  the  contract,  the 
\H""dict  should  not  he  distindjcd.  l  he 
H'lilSiHi  Manitfacturiiii^  Co.  v.  StocL\ 
\"I.   146. 

Conditional  Sale  —  J  'ciuior  Rc- 
takiii}^  I'dsSi-ssiou.] — The  delendanls 
signed  a  contract  under  seal,  agree- 
ing to  i)urch;ise  from  the  plaintitifs 
certain  machinery  011  credit,  on  the 
terms  that  the  i)roperty  in  the  ma- 
chines shoidd  not  pass  from  the  ven- 
d(.rs  to  the  jiroposed  [)iirchasers  un- 
til full  payment  of  the  price  and  any 
ohligation  given  therefor,  and  the 
plaintiffs  accepted  the  order  and  fur- 
nished the  machinery  as  agreed. 
The  defendants,  after  a  trial  of  thf 
machinery,  rejected  it  and  refused  to 
give  the  promissory  notes  provided 
ffH"  in  the  contract.  The  plaintiffs 
till  II  resumed  possession  of  and  sold 
the  iii;ichinery  and  credited  the  pro- 
ceeds on  the  original  pr.rchasc 
nn.ney.  They  tlieii  filed  a  hid  to 
renli/.c  the  halance  of  the  i)urch;isc 
money  out  of  the  land  descriheil  in 
the  order  n])on  which  the  defrndants 
had  given  a  charge  for  the  indeliied- 
ntss.  The  Judge  who  heard  the 
cause  found  on  the  facts  ihr.t  the  ile- 
fend;ints  were  not  warranted  in  re- 
jecti;ig  the  machinery,  hut — 

//<7(/.  that  the  plaintiffs  had  them- 
selves rescinded  the  contract,  and 
that  their  remedy  was  limited  to  a 
claim  f  damages  for  refusing  to  ac- 
ceiH  ;in  '  pay  for  the  machinery,  and 
thai  they  cnukl  not  sue  for  the  price 
of  i!;e  s,in;e.  whether  they  kept  or 
sold  the  r'achinery,  and  that  they 
had  no  loiigei-  any  lien  or  ch..irge  on 
defendant's  lands  for  their  claim. 
McLean  v.  Ihiini.  4  Bing.  jyj.  dis- 
tinguished; Sawyer  v.  /'r;»,?/r.  20 
O.  R.  Ill,  18  a".  R.  .'i8,  followed. 
Sawyer  v.  lUiskerville.  X,  652. 

In  a  suhsequcnt  case  it  was — 


John     U'als.iii 
V.   Sample.    XI 1, 


Jleid.  that  the  action  (jf  the  ven- 
dors in  retaking  the  machine  and 
.selling  it.  did  imt,  under  the  terni< 
of  the  agreement,  operate  as  a  rescis- 
sion of  the  contract;  and  that  then, 
was  no  failure  of  consideration  fur 
the  note  sued  on. 
Manufacturing  Co. 
373- 

Restoration    of    Statu    Quo.]    — 

One  W.  I'".  iJoll,  h.aving  made  ,11, 
agreement  for  the  sale  of  all  of  the 
Siock  of  a  Jewelry  Company  to  M. 
and  S.  for  $15,000.  the  liar  vaiik' 
heing  $25,000,  the  defendant  was  in- 
duced to  join  wiili  M.  and  S.  in  the 
purchase,  the  price  heing  represent- 
ed to  him  as  $25,000,  and  lie  gave  hi- 
notes  for  $6,000  directly  to  L^oll  and 
aecejited  a  transfer  of  $().ooo  of 
slock,  the  rest  of  tlie  shares  hein,i,' 
transferred  to  M.  and  S.  for  the  hal- 
a;:ce  of  the  real  price. 

The  jilainiiff.  to  whom  W,  F.  Doll 
I'.ad  indorsed  the  notes  given  hy  de- 
fi'ndant.  sued  in  this  action  upon  oiu 
nf  them  which  the  defendant  refused 
to  pay,  claiming  that  the  payee  of 
the  note  had  hctii  guilty  of  fraud 
and  misrepresentation  in  the  sale  of 
the  shares,  and  that  the  plaintiff  was 
not  the  holder  of  the  note  in  due 
course  f)r  an  inJor.see  for  value.  The 
trial  Judge  found  as  a  f.acl  that  theri 
h;id  heen  material  misrepresenta- 
tions hy  W.  F.  Doll  which  induced 
the  defendant  to  enter  into  the  con- 
titict  of  purchase  and  sign  the  nou- 
in  question,  hut  also  that  defendant, 
after  he  hecaiue  aware  of  the  misre- 
presentations did  not  re])udiate  tin 
contract,  hut,  along  with  .M.  and  S.. 
continued  to  carry  on  the  husine>>. 
and  long  afterwards  paid  two  of  the 
notes  originally  given  and  reneweil 
others  with  the  idea,  as  he  said,  of 
pinting  off  Doll  until  he  could  secure 
further  evidence  of  the  fraud,  and 
tliat  restitution  could  not  he  made  if 
the  sale  were  rescinded. 

Ilcld.  following  Campbell  v.  l-'cn:- 
ing.  I  A.  &  E.  40:  Sharplcy  v.  Loutli 
and  Juist  Coa.'st  Railzeay  Co..  2  Ch. 
D.  663.  and  Morrlsini  v.  The  Uni- 
'ecr.sal  .Marine  Insurance  C(K,  L.  R. 
S  F.K.  ig;.  that  the  defendant  had 
waived  his  right  to  rescind  the  con- 
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tract  for  inisreprL'Sciitation.  and  that 
the  plaintifT  was  entitled  to  a  verdict 
for  the  ainounl  of  the  note  and  in- 
terest. 

//.'/(/,  also,  /rr  Killani.  J.,  i.  The 
evidence  liefeire  the  Court  standing 
by  itself  might  seem  to  warrant  the 
gr;iniing  of  relief  to  the  defendant 
en  the  ground  that  W.  F.  Doll  had 
fraudulently  obtained  a  larger  sum 
for  the  shares  conveyed  to  the  de- 
fendant than  he  was  entitled  to,  and 
tliat  the  idainiiff  was  (inly  the  Imld- 
i.r  in  trust  for  him.  and  on  the 
unMUiid  (if  failure  of  consideration 
for  a  detinite  portion  of  the  $6,000  of 
notes,  following  Beck'  v.  I\\iiiti'n>- 
wicc.  ,^  K.  (&  J.  242:  Imt.  a-<  no  case 
for  relief  on  that  ground  liad  been 
.set  up  in  the  statement  of  defence 
or  at  the  trial,  it  would  not  l)e  pro- 
per to  give  effect  to  it  now.  or  to  al- 
low any  amendment  of  the  pleadings 
at  this  stage,  as  the  plaintitT  might 
have  made  her  case  stronger  at  the 
trial  if  she  had  been  called  upon  to 
do  so.  2.  The  evidence  showed  the 
.<ale  impeached  by  defendant  was  a 
>ale  of  the  shares  en  bloc  to  three 
parties  for  a  single  consideration, 
and.  following  Morrison  v.  r.arlc.  5 
0.  R.  434.  that  the  purchase  could 
not  be  avoided  by  the  defendant 
alone  as  to  sonic  of  the  shares,  but, 
if  rescinded  at  all.  it  must  be  S(3  as 
between  all  of  the  purchasers  on  the 
one  side  and  Doll  on  the  other,  and 
a^  to  the  whole  subject  of  the  sale, 
and  for  this  no  ca'^e  had  lieen  made. 
Doll  V.  Howard.  XI.  57-. 

.S'lT  also   M.XSTF.R     .\X1)     Sf.rv.nxt. 

.SVc-  also  Ple.m'I.vc.   II.   III. 


\'I.    Pi:i«FORM.\XfE     .\N'II     BRF.AriT. 

Agreement  to  Ship.]  _  Pl.iintitT 
;i,mn(l  10  put  (in  b;  aid  cars  certain 
L<|. ids.  In  an  action  for  the  price 
"i  the  gootls — 

/;■(•/(/.  that,  even  if  the  pi-  '  itifT  had 
aereeil  to  ship  the  goods,  their  ac- 
ceptance by  the  railway  wa^  a  per- 
torniatice    of    the    contr;ict.    ;ilthoueh 


the  railway  might    have  subsequently 


rilu-ed      to      gi\e     a     >hip|)iiig 
lloii/'cr  V.  Coombs.  \'l.  63. 


bil 


Building  Contract.  —  .Snhstan- 
tial  Coni/'lrlioii.  —  Where  work  is 
to  be  d'liie  111  a  specified  manner  and 
to  be  |)aid  for  on  completion,  and  it  is 
done  in  a  different  m.anner.  or  so  de- 
fectively as  to  ju^tify  an  allowance 
for  the  defects,  and  the  party  f(,ir 
V.  bom  it  is  done  refuses  to  acriuicsce 
ill  the  \ariations  or  defects  or  to  ac- 
cept the  work,  but  simjily  takes  the 
position  that  the  workman  must  ]ier- 
fcrm  it  according  to  the  express  stip- 
ulations and  perfectly,  and  interpos- 
es no  obstacle  to  this  being  done,  the 
workman  camiot  recover  anything 
before  this  is  done.  Brvdon  v.  Lutes, 
IX.  463. 


\'I1.    ACTIOXS     FOR     B;^F..\cn. 

Allegation  of  Contract  under 
Seal..]  —  The  plaintiff  <!eclared 
;ig;iinsi  the  defendant  upon  a  con- 
tr.'ict  alleged  to  have  been  made  be- 
tween .Martin  and  Curtis,  of  the  one 
p.iri.  and  Daviil  Wark.  of  thv  other 
p;irt.  The  agreement,  as  given  ''Cr- 
batiin  in  the  declaration,  concluded 
with  the  words.  "  In  witness  where- 
of the  said  parties  heret(i  have  here- 
unto set  their  han(:s  and  seals."  and 
the  signatures  were  C(ii)ied  with  the 
letter  "  .S  "  after  each,  but  the  de- 
claration did  iKil  otherwise  allege 
iliat  the  defendant  contractcf.l  i)y 
deed  or  under  seal. 

//(■/(/.  on  deniurre'-,  that  it  could 
I'.ot  be  inferred  from  the  use  of  the 
words  r|Uo;ed  that  the  agreement  had 
been  executed  under  -lal.  H'ark  v. 
Curtis.  X.  201. 

.Si'c  also  CoRPoRATioxs.  y. 
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CONVICTION. 

Sec  Criminal  Law,   I. 
See  Justices  of  the  Peace. 


CORPORATION. 

I.  Corporate  Existence. 
II.  Corporate  Name  and  Seal. 

III.  Capital  and  Stock. 

IV.  Extknt     and     Exercise     of 

Powers. 

V.  Contracts      and      Indebted- 
ness. 

VI.  Authoritv    of    Officers   and 
Agents. 

VII.  Torts. 

VIII.  Foreign    Corporations. 

IX.  Winding-Up. 

X.  Cross-References. 


I.  Corporate    Existence. 

School  District  —  Alteration  of 
Ihruiid dries  —  Liability  for  Ih'bt.]  — 
The  Ijoiiiularies  of  tlie  (lefenfhuit 
scliool  district  had  been  changed 
several  times  since  tlic  issue,  in  1881, 
of  tlie  debentures  sued  on  in  this  ac- 
tion, leaving  only  a  fraction  of  its 
original  territory,  and  its  name  had 
also  been  changed  from  the  "  Pro- 
testant School  l)istrict  of  Donore " 
to  the  '■  School  District  of  Donore, 
No.  T18,"  under  The  Public  Schools 
Act  of  1890. 

Held,  that  the  defendant  was  li- 
able for  the  debentures  in  question 
and  the  interest  thereon,  notwith- 
standing these  changes,  Canada  Per- 
manent Loan  &  Savings  Co.  v.  Don- 
ore.  XI,  120. 

Defunct  Company.] — A  Company 
claiming  that  it  is  absolutely  defunct 
cannot  be  heard  to  make  an  applica- 


tion to  the  Court,  and  its  receiver 
has  no  locus  standi  to  be  heard  o;i 
that  ground.  Brand  v.  Green,  XII, 
3^7- 


II.   Corporate   Name  and  Seal. 

Misnomer  —  Pleading.]  —  Held, 
that  misnomer  of  a  plaintiff  corpora- 
ti(in  is  not  a  ground  of  non-suit. 
The  defendant  must  object,  by  appli- 
cation in  Chambers,  to  compel  the 
plaintiff  to  amend. 

ILid.  that  where  defendants  mov-e 
for  a  non-suit  upon  the  ground  01 
niisnomcr,  the  fact  of  incorporation 
of  the  plaintiff  Company  is  admitted. 

Seniblc.  that  the  question  whether 
the  plaintiff  corporation  does,  or  does 
not.  exist,  must  be  raised  by  plea. 
'Llie  Great  Nortlizecstern  Telegraph 
Co.  V.  MeLaren,  I,  358. 

Misnomer  —  Pleading.]  —A  note 
was  made  payable  to  the  Waterous 
Engine  Works,  but  was  declared  up- 
on as  payable  to  the  Waterous  En- 
gine Works  Co..  Limited. 

//('/(/,    no    variance.  The    word 

■■  Limited  "  is  no  part  of  the  name 
of  a  Company  incorporated  under 
The  Dominion  Joint  Stock  Com- 
panys  .Act.  Jl'ateroiis  Engine  Works 
Co.'.  Limited,  v.  McLean,  II.  279. 

Seal  —  Adoption  of — Misiuuner.] 
— The  use  of  a  seal  as  the  corporate 
seal  with  the  knowledge  and  tacit 
consrnt  of  the  governing  body  is  a 
sufficient  adoption  of  it. 

/-"(•)■  Dubuc.  J. —  A  nuisnomer  of 
variation  from  the  precise  name  of 
the  corporation  in  a  grant  or  obliga- 
tion by.  or  to,  it  is  not  material,  if 
the  identity  of  the  corporation  is  uii- 
mistakcable  either  from  the  face  of 
the  instrument  or  from  the  aver- 
iiients  and  proof.  McRae  v.  Cor- 
belt.  VI,  426. 


III.   C-xpiTAL  AND   Stock. 

Contract  to  Take  Shares,  What 

is.] — The   defendant   signed   the  fol- 
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lowing  memorandum,  which  was 
written  upon  a  page  of  a  Ijook,  kept 
a-  a  minute  hook  of  the  meetings  of 
various  persons  who  intended  form- 
ing a  Company :  "  We,  the  under- 
signed, do  hereby  agree  to  pay  for 
tile  amount  of  stock  after  our  respec- 
tive names ;  and  we  further  agree 
and  hind  ourselves  to  abide  by  the 
by-laws,  rules,  and  regulations  of  the 
as>ociation."  The  defendant  did  not 
sign  the  petition  for  letters  jiatcnt, 
luir  any  memorandum  of  assuciation, 
but  paid  $10  on  account  of  his  sub- 
scription for  a  share.  In  an  action 
by  the  plaintiff,  a  creditor  of  the 
Company,  for  unpaid  calls — 

//('/(/,  that  the  defendant  was  not 
liable.    /Ulan  v,  Gordon,  1.   i,^j. 

Contract  to  Take  Shares,  What 

is  —  .Icting  as  SlhircliolJcy.]  —  To 
constitute  the  relationship  of  share- 
holder there  must  be  a  contract  be- 
tween the  Company  and  the  individ- 
ual. But  this  contract  need  not  be 
sanctioned  by  by-law.  An  applica- 
tion for  50  siiares  was  made  by  H, 
before  incorporation.  After  in- 
corpciration  he  was  entered  in  the 
books  of  the  Company  as  the  holder 
of  50  shares,  acted  as  a  director  for 
two  years  (which  he  could  not  have 
done  unless  he  held  at  lease  five 
sli.ires).  and  paid  calls  (upon  what 
number  of  shares  did  not  clcarlv  ap- 
;i..r). 

Iliid.  that  these  circumstances 
were  evidence  of  the  existence  of 
a  contract  to  take  shares,  and  that 
11.  was  not  entitled  to  have  liis  name 
struck  from  the  list  of  contributor- 
ii-  A'l'  Bislio/^  Bugrax'in^i;  and  Print- 
int;  Co. ;  Ex  Parte  Howard.  IV,  429. 

Issuing   Shares   at   a  Discount.] 

—  I'nder  The  Manitoba  Joint  Stock 
C'.inpanics"  Act,  R.  S.  ^I.,  c,  25.  ss. 
,^0  &  33.  it  is  competent  for  the  di- 
rectors of  a  Com]iany  to  issue  shares 
of  :',s  stock  at  a  discount,  without 
ti  authority  of  a  general  meeting 
of  .12  Company,  provided  that  the 
issj.  is  bona  fide  and  the  di-count  is 
not  greater  than  has  been  fixerl  by  a 
resolution  passed  at  a  previous  gen- 
eral meeting  (if  any). 
This    decision,     however,     applies 


oidy  as  between  the  Company  and  a 
shareholder,  and  has  no  reference  to 
((uestions  arising  between  creditors 
and  shareliolders  or  in  case  of  a 
winding-up. 

The  difference  between  our  Act 
and  the  English  Joint  Stock  Com- 
panies' Act,  under  whicii  E.v  Parte 
Pauiell.  22  Beav,  46,  was  decided, 
l)iiinted  out. 

The  defendant  Company  had  matle 
an  agreement  with  the  Edison  Elec- 
tric Co.  not  to  issue  any  shares  at  a 
discount. 

Held,  that  this  did  not  affect  the 
validity  of  the  issue  of  sliares  to  the 
plaintiff  at  a  discount,  tliough  the 
lalison  Co.  might  sue  for  damages 
for  breach  of  contract,  Walsh  v. 
77(1'  Xortliwest  ILleetrie  Co..  XI,  629. 

Reversed,  XIX.   S.  C.  R..  .\V 


IV.     E.XTENT 


Axn  Exercise  uf 

ERS. 


Pow- 


Purchase  of  Buggy  by  Com- 
mercial Company,  and  Payment 
by  Note.]  —  I'laiiuiff  sold  a  buggy 
to  the  (iold  Seal  Oyster  Co.,  which 
was  incorporated  under  The  Mani- 
ti'ba  Joint  Slock  Companies'  Act,  for 
the  puri)ose  of  carrying  on  (amongst 
other  things)  a  retail  business  in  the 
sale  of  oysters,  fish  and  poultry  in 
the  City  of  Winnipeg.  The  sale  was 
a  conditional  one,  and  the  plaintiff 
itook  a  note  for  the  amount  of  the 
purchase  money  signed  "  Gfild  Seal 
Oyster  Co.,  T.  H.  Jones,  Sec.-Treas." 
The  buggy  was  used  in  tlie  business 
of  the  Company  for  the  delivery  of 
griods  and  soliciting  of  orders,  al- 
tliough  it  was  sometimes  used  by 
the  manager  <if  the  Company  for 
]ileasure  driving.  The  note  con- 
tained the  provision  that  the  proper- 
ly in  the  IniiiRy  ;ind  the  right  of  pos- 
session should  not  pass  from  the 
plaintiff  until  pavment  of  the  amount 
in  full. 

The  defendant  afterwards  purchas- 
ed the  buggy  from  Jones,  tlie  nmn- 
ager  of  the  Company.  He  did  not 
know  that  plaintiff  had  any  claim 
on  it. 


-f'T" 
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Held,  that  tlie  purchase  of  the 
buggy  and  tiic  giving  of  the  note  for 
it  were  within  the  corporate  powers 
of  the  Coniinmy.  Buycc  v.  McDon- 
ald,  IX,  2(;7. 

Power  to  Hold  Land  —  Canadian 
Pacific  Raihi-'ay  Co.]  —  Tlie  Cana- 
dian Pacific  Railway  Co.  has  power, 
witliout  taking  out  the  license  re- 
quired by  the  statutes  of  this  Pro- 
vince, to  take,  hold,  acquire,  dispose 
of.  sell  or  contract  to  sell,  or  grant  the 
lands  situated  in  the  territory  added 
to  Mani;  iha  in  iS8i,  which  have 
been  granted  and  are  to  be  granted 
to  the  Company  as  part  of  its  sub- 
sidy for  the  cnnsiruction  and  opera- 
tion of  its  railway,  under  44  Vic.  c. 
I,   (D.   1891). 

49  Vic,  c  II  (M.  1886)  and  5.^ 
Vic.  c  23  (M.  1890)  are  ultra  -^'ircs 
in  so  far  as  they  affect  the  Canadian 
Pacific  Railway  Co..  in  res|)cct  of 
any  of  the  above  mentioned  lands. 
Re  The  Canadian  Pacific  Raiheax 
Co..  VII.  ,^80. 

Power  to  Hold  Lands  —  Foreitin 
Corporation — Power  to  Inz'cst  on  Se- 
curity of  Real  Estate — Xote  Taken.] 
A  foreign  corporation  loaned  money 
on  mortgage  in  this  Pr(i\iiice.  The 
mortgage  was  executed  in  the  for- 
eign country  and  the  advances  made 
there.  The  corporation  had  no  li- 
cense to  do  business  in  .Manitoba. 

Held,  that  the  mortgage  was  valid 
and  vested  the  land  in  the  corpora- 
tion. The  plaintiff  corporation  had 
for  its  purposes  "  The  investment  of 
capital  on  the  security  of  real  estate, 
personal  property,  assets  and  obliga- 
tions." and  was  prohibited  from  en- 
gaging "  in  the  business  of  banking." 
The  plaintiff  corporation  made  loans 
to  L.  &  Co.,  taking  notes,  from  which 
the  interest  was  deducted  in  ad- 
vance. P..  ;i  member  of  the  firni  of 
L.  &  Co..  made  a  mortgage  to  the 
plaintiff  corporation  to  secure  pay- 
ment of  the  moneys  so  advanced. 

Held,  that  the  mortgage  was  no; 
ultra  vires.       Farmers'  and  Traders' 


Loan 


(>.     V. 


Conklin.  I.   r8i. 


Power  to  Mortgage  Real  Estate 

--Ultra   ]'ires.]—\\\  agricultural   so- 


ciety incorporated  under  The  Agri- 
cultural Societies'  Act.  55  Vic,  c  2, 
( -M.  1892).  has  no  implied  power  to 
borrow  money  or  to  mortgage  real 
estate  belonging  to  it,  notwithstand- 
ing the  provisions  of  section  9  of  the 
.Act  prohibiting  a  sale,  mortgage, 
lease  or  other  disposition  of  any  real 
pr(jperty  of  the  society  unless  auth- 
orized at  a  general  meeting  of  the 
scciety;  and  the  district  registrar 
wrs  right  in  declining  to  register  a 
mortgage  of  such  a  society  given  to 
secure  a  lf>an  of  money  to  erect 
buildings  on  its  real  estate.  Brice 
on  ritra  i'ires,  p.  122;  Fisher  on 
Mortgages,  p.  136;  The  Queen  v.  Sir 
Charles  Reed.  ( 1880)  5  Q.  B.  D.  58.3, 
and  Blackburn  Building  Societv  v. 
Cunlil'fe.  (1882)  22  Ch.  I).  61."  fol- 
lowed. Bickford  v.  The  Grand  Junc- 
tion Railzeay  Co.,  (1877)  i  S.  C.  R. 
Old.  distinguished. 

Held,  further,  that  the  statute  of 
189-),  c  24,  s.  ,^3,  empowering  the 
Municipality  of  Rockwood  to  guar- 
antee a  loan  to  the  society.  "  to  be 
effected  or  procured  for  the  purpose 
of  erecting  buildings  and  the  im- 
provement of  the  grounds  of  the  said 
society,"  could  not  be  construed  as 
giving  the  society  any  power  which 
it  had  not  before,  for  a  misappre- 
hension of  the  law  by  the  legislature 
has  not  the  effect  of  m.aking  that  the 
law  which  the  legislature  had  erron- 
eouslv  assumed  it  to  be.  .Xortliivcst 
lUectric  Co.  \.  Jl'alsh.  (1898)  29  S. 
C.  R.  .^3-  /"  Ri'  the  Rockzeood  Elec- 
toral Pi'oisioii  .Igricultural  Societv. 
XII. 


See  also   Canwdi.w    P.vciiqc 
w.w. 


R.ML- 


V.    CoNTRACT.S      .\X1)      iNDKnTEDXKSS. 

Liability  of  Promoters  for  Re- 
turn of  Money  Paid  for  Unallot- 
ed  Shares.  I— The  plaintitT  subscrib- 
ed for  stock  on  the  terms  of  a  letter 
written  to  him  by  the  secretary  of  a 
committee  of  promoters  of  a  pro- 
jected Company,  and  paid  half  the 
amount    of    his    subscription.        The 


141 


CORPORATION. 


142 


nuney  was  forwarded  by  tlie  coin- 
niittcc  to  the  incorporators  of  tlie 
Company,  wliich  was  incorporated 
under  the  laws  of  Minnesota.  Xo 
stock  having  been  allotted  to  the 
pliiiniiff.  lie  brought  an  action  against 
the  committee  for  the  amount  i)aid, 
declaring  upon  the  conmion  indebi- 
tatus counts.  A  non-suit  was  enter- 
ed at  the  trial. 

Ilrld  (Wood.  C.  J.,  dissenting), 
that  the  non-suit  was  right.  Brcdcn 
V.  Ia'oii.  T.   W.,  50. 

Necessity  for  Seal— niiitloyiiu'iit 
of  Xcccssary  OfUccr.] — To  a  declar- 
aiinti  alleging  a  contract  of  hiring  by 
tin;  plaintiff  with  the  defendant  Com- 
l)aiiy  as  their  chief  engineer,  the  de- 
fendants pleaded  th.a  they  did  not 
make  any  contract  with  the  plaintiff 
under  their  corporate  serd.  as  re- 
(juirecl  by  law. 

//<•/(/,  on  demurrer,  that  the  plea 
was  bad.  for.  as  tlic  employment  of  a 
chief  engineer  was  a  matter  of  neces- 
sity, the  contract  might  lawfully  be 
made  without  seal.  Mmdocli  v. 
.\[uiiifoha  S.  /F,  Col.  /?in7ii.'av  Co.. 
T.  W.  .3.M. 

Necessity  for  Seal.]— Plnintiff.  a 
civil  engineer,  was  eiig;iged  by  de- 
fendants as  i)rovisional  engineer  at 
S.^oo  per  month.  The  employment 
coinnienccd  on  9th  of  August.  1882 ; 
he  was  dismissed  on  r6th  of  Decemh- 
Iht,  1S83.  and  paid  up  to  that  date. 
Me  sued  for  wrongful  dismissal,  and 
claimed  wages  up  to  0th  (  f  Febru- 
ary, the  earliest  period  at  which  his 
services  could  have  been  terminated 
by  a  month's  notice. 

//('/(/,  that  as  the  plaintiff  was  an 
important  official,  his  engagement 
was  not  liinding  upon  the  corpora- 
tiiin,  not  lieing  under  'ts  corporate 
seal.  .■Iniistrong  v.  PortLigr,  ll'rst- 
boiinic  and  Northii'cstcrn  Raihvay 
Co..  I,  344. 

Necessity  for  Seal.]  —  A  titnc- 
kci.per  is  not  a  "  superior  officer  " 
that  his  employment  by  a  corpora- 
tion must  be  under  seal.  Cordnii  v. 
The  Toronto.  Manitoba  and  X.^rth- 
U'cst  Land  Co..  II,  318. 


Necessity  for  Seal — rsual  Course 
of  Company  Procrditrc.] — Tlie  de- 
fendants, a  Company  chartered  un- 
der The  Joint  Stock  Companies  .*\ct, 
C.  S.  M.,  c.  9,  div.  7,  thmugh  its 
officers,  who  usually  made  such  con- 
tracts, hired  by  parol  the  plaintiff 
to  manage  their  elevator  and  business 
at  M, 

Hrld,  the  contract  need  not  have 
been  under  seal  (section  26<)  f>f  the 
statute)  if  made  by  an  officer,  in  gen- 
eral acc'irdance  with  his  powers  "un- 
der the  by-laws  or  otherwise." 

Per  Taylor,  J. — The  plaintiff,  hav- 
ing been  hired  by  those  officials  who 
I    iiired    all    the    per-^ons    holding    posi- 
I    tioiis   similar  to  that  of  the  |ilaintiff. 
I    there  was  evidence  to  gn  to  the  jury 
as   to    whether    the   C(Mitract   had    not 
been   made   "  by   an   agent,   nfficer  or 
servant    of   the    Company    in   accord- 
ance with  his  powers  as  such  officer, 
under   the   by-laws   of   the   Company, 
or  otherwise."       Sec  Jones  v.   Hen- 
derson,  III,  43,?). 

Per  Killam.  J. —  i.  Frnm  the  mere 
fact  of  acquiescence  in  tiie  exercise 
of  such  powers  (by  the  offici;il)  or 
from  the  acquiescence  of  the  Company 
in  the  iilaintiff's  a|ipnintment.  it  maj' 
be  inferred  that  all  formalities  neces- 
sary to  give  the  nflici.'il  authority  to 
make  the  appointment  had  been  duly 
observed.  2.  Acf|uiescence  of  the  di- 
rectors in  the.act  of  an  official  in  dis- 
missing the  plaintiff,  coupled  with  the 
substitution  of  another  employee, 
also  acquiesced  in  by  the  directors, 
which  official  had  autli;}rity  tn  hire 
the  plaintiff,  is  evidence  of  authority 
to  dismiss.  By  sectiijii  47.  "  The  di- 
rectors shall  from  time  U>  time  elect 
from  amiMig  thetnselves  a  president 
of  the  Cnnijiany.  and  shall  also  ap- 
piiint  and  may  remri\e  at  pleasure  all 
fillH'r  officers  thereof." 

//('/(/.  I.  That  this  clause  did  not 
ap)dy  to  the  plnintiff.  _>.  Sneh  power 
of  removal  must  be  s'rictly  pursued, 
and  onlv  at  a  regular  meeting  of  the 
directors. 

Per     Killam,     J. — .-V  dismissal     in 

such   nvinner  .must  be  pleaded.     .Me- 

"dr,;jrds     V.     0-olrie  Milling      Co., 
IV,  I. 
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Necessity  for  Seal.]— By  resolu- 
tion the  ck'fendaiits  appointed  the 
plaintiff  their  "  permanent  land  com- 
missioner," at  a  certain  salary.  The 
secretary  of  the  Company  wrote  a 
letter  to  the  plaintiff  informing  him 
of  the  appointment,  and  at  his  re- 
quest affixed  the  corporate  seal  to  tlie 
letter.  The  plaintiff  sued  in  assump- 
sit for  wrongful  dismissal. 

Held,  that  by  his  jileading  he  was 
estopped  from  setting  up  the  hiring 
as  under  seal. 

QiKcrc,  as  to  the  meaning  of  the 
word  "  permanent." 

QiKcrc.  whether,  as  a  matter  of 
law.  the  hiring  was  unde""  seal.  Up- 
on the  evidence— 

Held,   that   th'.    ori  "rree  nent 

had  been  supercede.)  i"     linated 

by  a  subsequent  agi.Jhn.m  Belch 
V.  The  Manitoba  &  Xorthiecstent 
Railzcay  Co.,  IV.,  tpij 

Necessity  for  Seal.]  -  v,  liile  i.-r 
defendant's  Municipal  Council  ivi.- 
in  session,  it  verbally  contracted 
with  the  plaintiff'  fur  the  construction 
by  hini  of  a  bridge  on  a  travelled 
road.  During  the  work  some  pay- 
ments were  made  upon  account,  and 
after  its  completion  a  resolution  was 
passed  accepting  the  bridge  and  di- 
recting payment.  The  Council  after- 
wards repaired  the  bridge,  and  it  was 
used  In'  the  public.  There  was  no  by- 
law authorizing  the  construction  of 
the  road  or  the  coiUract  accepting  or 
dealing  with  the  bridge.  In  an  ac- 
tion for  the  money — 

Held,  that  the  contract  not  being 
under  seal,  nor  it  or  the  work  auth- 
orized or  adopted  by  by-law.  the 
plaintiff  could  not  succeed.  Beriiar- 
dinc  v.  The  Rural  Municipalitv  of 
North  Diifferin.  VI.  88. 

Reversed.  XIX.  S.  C.  R..  5.81. 

Necessity  for  Seal—"  Usual  E.v- 
piiises."  What  Included  In.]  —  The 
plaintiff  was  engaged  by  the  presi- 
dent of  the  defendant  Railway  Com- 
pany to  act  as  chief  engineer  of  the 
railway  at  a  salary  of  $250  per  month 
besides  his  "  usual  exi)enses."  and 
served  in  that  capacity  for  about 
nineteen  months. 

Held,   that   he   was   entitled  to  re- 


cover at  the  rate  agreed  on  for  his 
services,  although  there  was  no  con- 
tract under  seal.  Bernardine  v. 
Xorth  Dufferin,  (1891)  19  S.  C.  R. 
581.   followed. 

Held,  also,  that  the  plaintiff's 
board  while  at  his  headquarters  was 
not  included  in  :he  "  usual  expens- 
es "  which  he  was  to  receive  in  ad- 
dition to  his  salary,  but  sums  paid 
out  for  board  while  away  from  his 
usual  quarters  on  the  Company's 
work  would  be  so  included.  Forrest 
V.  Great  Northivcst  Central  Railivay 
Co.,  XII,  472. 

Necessity  for  By-Law  —  At^- 
pointment  of  Solicitor.]  —  Plaintiff 
sued  a  rural  municipality  for  ser- 
\ices  as  solicitor,  but  no  resolution 
or  by-law  of  the  council  employing 
him  was  produced,  nor  did  the  coun- 
cil adopt  or  derive  any  benefit  from 
his  services. 

'leld,  that  he  was  not  entitled  to 
1.. cover.  Ctcrran  v.  The  Rural  Mun- 
icipality of  North  Norfolk.  VIII, 
256.. 

Necessity  for  By-Law — Borrozi<- 
/;/,;'  Money.] — The  defendants  were 
incorporated  under  The  Manitoba 
Town  Corporations  Act.  C.  S.  M.. 
c.  10.  Section  377  of  that  Act  pro- 
vided that  town  loans,  whether  by 
issue  of  debentures  or  otherwise, 
should  only  be  made  on  a  by-law  oi 
the  council  to  that  effect. 

The  defendants  being  indebted  to 
the  Ontario  Bank,  which  was  press- 
ing for  payment,  the  town  council 
passed  a  resolution  referring  the 
matter  to  the  Finance  Comiuittee 
with  power  to  act.  As  the  plain- 
tiffs held  in  their  hands  for  sale  a 
large  aiuount  of  the  debentures  of 
the  town,  the  committee  arranged  to 
give  the  Bank  an  order  on  the  plain- 
tiffs for  the  amount  of  the  debt.  The 
order  was  accordingly  prepared  and 
signed  by  the  Mayor  and  secretary- 
treasurer,  sealed  with  the  seal  of  the 
corporation,  and  sent  to  the  Bank 
manager.  The  action  of  the  com- 
mittee was  duly  reported  to  the 
town  council,  and  the  report  was 
adopted.  The  plaintiffs  afterwards 
accepted    the    order,    and     paid     the 
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amount  to  the  Bank.  They  then 
brought  this  action  to  recover  the 
air.ount  of  the  order  from  the  de- 
fendants. 

//('/(/,  that  the  transaction  was  in 
the  nature  of  a  loan  of  money,  and 
tliat  the  plaintiffs  could  not  recover 
without  proof  of  a  hy-la\v  having 
been  passed,  signed  and  published  in 
accordance  with  the  provisions  of 
sections  208,  213  and  211  of  the  said 
Act,  and  no  such  proof  having  been 
given,  that  the  plaintiffs  must  be 
non-suited.  Bcrnardinc    v.    Xortli 

lUttfcrin,  19  S.C.R.  581,  distinguish- 
ed. Macarthur  v.  Portage  la  Pra- 
irie. IX.  588. 

By-Laws  _  Xeeessity  for  Seal.] 
By-laws  of  the  Board,  except  those 
under  which  debentures  are  to  he  is- 
sued, need  not  be  under  seal.  P.asl- 
crn  Jiiilieial  District  v.  Winnipeg, 
III.  -^i7. 

Ratification — Agreement  Prior 
to  Charter.]  —  Prior  to  the  granting 
of  the  defendant's  charter,  S.,  who 
afterwards  became  its  manager,  made 
a  verbal  agreement  with  the  plaintiff 
with  reference  to  the  land  of  the 
plaintiff.  Subsequently,  and  after  a 
charter,  a  written  agreem/ent  was 
]  repared.  The  parties  to  it  were 
the  iilaintiff  of  the  one  part,  and  B. 
and  D.  (who  were  shareholders  in 
the  Company)  of  the  other  part.  It 
was  signed  "  Dominion  City  Brick 
Company,  Aubrey  Smith,  Manager," 
but  the  Company's  name  appeared  in 
no  other  part  of  the  document. 

1/eld.  that  the  Company  was  not 
bound  by  the  verbal  agreement,  be- 
cause made  previous  to  its  charter, 
and  therefore  incapable  of  ratifica- 
tion. 2.  That  the  Company  was  no 
party  to,  and  was  not  lialjle  under 
the  written  agreement.  U'addell  v. 
The  Dominion  Citv  Brick  Co.,  V, 
119. 

Ratification      of      "Unauthorized 

Contract  —  Construction  of  Aiitli- 
o'-ity  to  Sell  or  Pledge  Bonds  — 
Pledge  Good  in  Part  —  Bcids  — 
Power  to  Mortgage  or  Pledge  — 
Raising  Money  —  J'alidity  of  Ilonds 
Wrongfully    Charging   Land   Grant.] 


— The  president  of  a  Railway  Com- 
pany purporting  to  act  on  behalf  of 
the  Com])any.  entered  into  a  contract 
with  certain  contractors  for  the  con- 
struction of  forty  miles  of  road.  By 
the  contract,  bonds  to  double  the 
amount  of  money  to  be  secured,  were 
to  be  deposited  in  a  Bank  to  secure 
to  the  contractors  payment  of  a  por- 
tion of  the  price  of  the  construction 
of  the  railroad. 

The  president  afterwards  agreed 
that,  in  default  of  payment  within  a 
limited  time,  the  contractors  should 
take  the  bonds  in  payment  at  fifty 
cents   on   the   dollar. 

Two  years  after  the  bonds  were 
(lel'vered  to  the  contractors,  the 
Company  filed  a  bill  repudiating  the 
contract  and  asking  that  the  bonds 
be  declared  null  and  void. 

It  appeared  that  the  defendants 
had  obtained  a  judgment  at  law 
against  plaintiffs  for  a  large  amount 
on  the  contract,  in  which  action  the 
Company  had  set  up  as  a  defence 
that  the  contractors  had  accepted  the 
bends  in  payment,  that  the  plaintitTs 
had  begun  an  action  then  pending 
on  the  contract  against  defendants, 
claiming  damages  for  non-comple- 
tion of  work,  that  an  Act  of  Parlia- 
ment had  been  passed  in  the  interest 
of  the  Company,  which  recited  the 
construction  and  completion  of  the 
work,  and  that  during  two  years  no 
steps  had  been  taken  to  repudiate  the 
contract  or  to  question  the  presi- 
dent's authority,  and  that  the  Com- 
pany had  taken  possession  of  and  the 
benent  of  the  work. 

Held,  I.  That  the  Company  must 
be  taken  to  have  ratified  the  con- 
tract. 2.  That  the  Company  could 
not  take  the  benefit  of  a  part  of  the 
cf.ntract  and  repudiate  it  as  to  an- 
other part. 

A  by-law  of  the  Company  author- 
ized the  president  of  the  Company  to 
"  sell  or  pledge  the  same  at  such 
price  or  prices,  and  upon  such  terms 
and  considerations  as  he  shall  sec 
fit." 

Held,  that  in  the  absence  of  evid- 
ence that  more  favorable  terms  could 
have  been  made,  the  president  in  thus 
agreeing     to     give     the    contractors 
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bdiiils  at  fifty  cents  on  the  dollar  in- 
stcaij  (if  cash,  was  only  disposing  of 
thtin  at  sudi  price  and  on  sucii 
tcrn)s  as  lie  cnuld. 

The  Company,  by  its  act  of  incor- 
poration, had  power  to  issue  bonds 
which  should  constitute  a  first  mort- 
gnge  and  preferential  lien,  charpe, 
claim  and  privilege  upon  the  said 
railway  constructed,  and  upon  its 
tiovernmcnt  land  p;rant  to  bo  earned, 
and  the  undertakincc."  By  an  amend- 
ing Act  the  words  "  and  upon  its 
Ciovcnnncnt  land  grant  to  be  earn- 
ed," were  struck  out.  Sul)ser|uently 
the  Company  issued  bo"'ls  which 
purported  to  charge  the  land  grant 
of  the  Company. 

St  nihil',  that  the  Company  had  no 
power  to  charge  the  land  grant  to  be 
earned,  but — 

Held,  that  assuming  the  bonds  not 
to  be  a  valid  charge  upon  the  land 
gr:int,  they  were  not  on  that  account 
\-oid.  but  were  valid  as  to  the  rest  of 
the  property  charged  and  as  evidence 
of  del)t.  Th.c  U'iiuii/'i'g  &  Hudson's 
Bay  Raih>.'ay  Co.  v.  .Maun.  \'II.  8i. 


VI.    Al'THORITV    OF   OFFIrERS    .VXD 

Agents. 

Libel.]  —  The  manager  of  one 
branch  of  the  defendant  Company 
wrote  certain  letters  to  another 
liranch.  which  might  have  constitut- 
ed a  libel  on  the  plaintiff.  There 
was  no  evidence  that  the  corporation, 
or  the  directors,  or  the  managing 
board  authorized,  or  had  any  know- 
ledge of  the  letters  being  written. 

fliid.  that  the  defendants  were  not 
liable. 

Qucrrc.  Can  a  corporation  be 
guiliy  of  malice?  frccboni  v.  The 
Siuiicr  Scwiuii  M aclinic  Co..   II.  253. 

Arrest  —  Antliority  to  Order.]  — 
The  manager  of  a  Company  (resi- 
dent at  its  head  office)  directed  the 
prosecution  of  the  plaintitT  for  lar- 
ceny of  the  Company's  property.  The 
general  solicitor  of  tlie  Company  ad- 
vised the  arrest,  prepared  the  infor- 
mation   and    conducted    the    prosecu- 


tion. The  duties  of  the  manager 
were  prescribed  by  by-law.  They 
did  not  i)rovide  for  taking  such  pro- 
c,  (.dings.  There  was  no  evidence  of 
express  authority  from  the  Com- 
pany, or  that  the  arrest  was  within 
the  scope  of  the  manager's  duties. 

//('/(/  (Dubuc.  J.,  dissenting),  that 
the  Com|)any  was  not  liable  for  the 
arrest.  The  objection  that  the  Com- 
pany had  not  authorized  arrest  was 
taken  on  motion  for  non-snit  at  the 
close  of  the  plaintiff's  case,  but  not 
as  an  objectif>n  to  tiie  Judge's 
charge. 

Held,  that  the  point  was  open  in 
Terni,  Miller  v.  Maiiitoha  Lumher 
Co..  VI.  487. 

Work   Ordered  by   Officials.]    — 

The  plaintiff  contracted  under  seal 
to  erect  for  the  defendants  a  build- 
ing to  be  used  as  a  police  station. 
The  contract  contained  a  clause  pro- 
viding for  further  agreements  in 
writing,  in  case  of  any  change  or  al- 
teration in  the  plans  or  specifications. 
The  plaintiff  sued  for  the  value  of 
certain  work,  part  being  alterations 
in  the  liuilding.  jiart  adflitional  work 
in  connection  with  tlif  Iniilding  in  of 
a  boiler  for  heating  purposes  (neith- 
er the  furnishing  of  the  boiler  or  its 
fittings  being  part  of  the  plaintiff's 
contract),  antl  part  for  furnishings 
for  the  building,  such  as  benches  in 
the  cells,  lockers,  r.'iilinar,  desk  and 
other  articles.  The  orders  for  the 
work  were  given  partly  bv  the  chief 
of  police,  and  partly  by  the  License 
and  Police  Committee,  The  City 
took  possession  and  made  use.  by  its 
officials,  of  the  w'ork  sued   for. 

Held,  that  the  defendants  were  not 
H;d)le  for  any  part  of  the  wrn'k.  Oral 
evidence  of  that  which  upon  cross- 
examination  turns  out  to  have  been 
in  writing  remains  valid  as  '>vi<l'.>nce. 
KUfdfrieh  v.  The  City  of  ll'iiiiiihe^. 
IV.  lo.v 

Proof  of  Authority.] — .\  statute, 
pinviding  that  every  contrnc!.  etc., 
made,  etc.,  on  behalf  of  the  Compatiy 
by  an  officer,  etc.,  of  tlie  Conipany, 
in  general  accordance  with  his  pow- 
ers as  such  officer  tmder  the  bv-laws 
of     the    Company,    shall    be    binding 
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upon  the  Company,  does  not  f)bviatc 
tlic  neccssit)'  of  proof  tliat  the  con- 
;ract  is  one  in  getieral  accordance 
wiih  tlie  powers  of  tlic  officer.  Jones 
V.  Henderson,  VI,  433. 

Sec  Melldwards  v.  Ogilvie,  IV,   i. 

Presumption    as   to   Authority.] 

— .\  manager  of  a  cnrpor.'ition  pur- 
chased a  huggy  and  gave  a  nnte 
tlicrefor. 

Held,  that,  in  the  absence  of  evi- 
ileuce  to  the  contrary,  it  should  he 
pie.-unu'd  tliat  the  manager  of  tlu 
I'lMppany  had  authority  to  purchase 
the  buggy  and  to  sign  the  note  ihere- 
fnr.     luiyce   v.   MeDcnald.   IX.   -'97. 


VII.  Torts. 

Malicious     Prosecution.  |     —     A 

luunicip.il  as  well  as  a  trading  cor- 
|/rrali(jn  may  he  liable  for  malicious 
lirosecution.  The  Mayor  of  the  City, 
;-suining  to  act  as  an  otlicer  of  the 
City,  laid  an  information  against  the 
plaintiff ;  and  a  firm  of  solicitors,  as- 
-iiiiiing  to  act  for  the  City,  advised 
liim  in  the  matter,  prep.areil  the  in- 
fi'Tination  and  attended  upon  its  re- 
mrn  on  behalf  of  the  prosecutors. 
The  solicitors  reported  the  matter 
to  the  council  and  the  City  paid  for 
the  solicitors'  services. 

IIHd,  that  the  City  was  liable  for 
;lic  action  taken  by  the  Mayor.  Il'il- 
.u'l'  V.  City  of  ll'innif^ef^,  IV,  193. 

libel.] — See  Freeborn  v.  Singer 
Se:eini^  Machine  Co..   II,  253. 


VI  [I.      FoREIGX      CoRPOU.XTION'S. 

Service  On  —  Liability  Of.]  — 
//('/./.  r,  A  writ  of  summons  in 
fi.rm  for  service  in  Manitoba,  against 
a  foreign  corporation  having  no 
agent  in  the  Province,  is  not  a  null- 
ity, and  (scuibic)  .the  irregularity 
\vi!i  be  waived  by  appearance.  2. 
Such   a   foreign   corporation   may   be 


still  in  Manitoba  for  work  done  for 
the  cori)oration  there.  3,  It  will  be 
assumed  tiiat  a  United  States  cor- 
|)oration  is  lialile  to  be  sued  there  in 
it,-;  cori)orate  capacity,  until  the  con- 
trary be  shown.  4.  Service  of  a  writ 
may  be  affected  under  C.S.M..  c.  31, 
s.  7^2.  upon  a  foreign  corporation  out 
of  tlie  jurisdiction,  l)Ut  the  .service 
cannot  be  m;ide  upon  a  mere  clerk, 
5.  .Service  of  sucii  a  writ  may,  under 
section  7,^.  be  authorized  upon  an  as- 
sistant-secretary, but  it  must  appear 
that  service  camiot  be  affected  upon 
one  of  the  proper  otlicers  of  the 
Company,  and  the  nature  of  the  du- 
ties of  the  office  must  be  shown,  6. 
.•\n  order  allowing  service  upon  a 
foreign  corporation  out  of  the  juris- 
diction should  be  of  a  notice,  not  a 
copy,  of  the  writ.  7.  A  writ  for  ser- 
vice in  Manitol)a  may  be  issued  con- 
cf.rreiitly  with  one  for  service  upon 
an  tilien  out  of  the  jurisdiction.  8. 
.-\n  application  may  be  made  to  set 
aside  the  service  of  a  writ  upon  the 
ground  th.at  it  was  not  served  upon 
the  proper  officer  of  a  corporation. 
It  is  not  necessary  to  tiwait  the  re- 
sidt  of  a  motion  to  homologate  the 
service  or  for  leave  to  [jroceed. 
Crctly  V.  T.'ic  Orci^on  cr  Transcon- 
lir.cn'tal  Railicay  Co..   Ill,    i8_'. 

See  also   Ante    IV, 

.S"<-i'  also  BwKRffTrv. 

See  also  CosTs,    III.  [  (u),  (ec).] 

See  also  G.\rxisiimknt,   I. 

Sec  also  St.xtutics,  IV. 


IX.     W'tNIUXC-UP. 

{a)  .Ipflication   for   Order. 

(b)  Costs. 

(c)  Liquidators. 

id)  Rif^lits   of   Creditors. 
((•)  ntfect   of   I'roeeediiigs. 
(/■)  Leax'c   to  Sue. 
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(a)  A[>(>lication  for  Order. 

Petitioner  not  a  Creditor  at 
Date  of  Demand.]— In  supporting  a 
petition  under  The  Winding-Up  Act 
against  a  Company  by  a  person 
claiming  to  l)e  a  creditor  and  relying 
upon  a  service  of  demand,  under  sec- 
tion 6  of  The  Winding-Up  Act,  it  is 
necessary  to  sliow  that  the  petitioner 
was  a  creditor  of  tlie  Company  at 
tlic  date  of  service  of  the  demand ; 
and  it  will  not  be  sufficient  to  prove 
that  the  judgment  was  recovered  be- 
fore the  date  of  the  service,  without 
showing  also  that  the  petitioning 
creditor  had  acquired  the  judgment 
before  such  dale.  Re  Rapid  City 
Farmers'  Elevator  Co.,   IX,  68i. 

Notice  of  Applicaiton  —  Insolv- 
cney.] — Notice  of  an  application  for 
a  winding-up  order  need  not  be  serv- 
ed upon  creditors,  contribulories  or 
shareholders  of  the  Company.  They 
sh.ould  be  served  with  notice  of  the 
application  to  appoint  a  liquidator. 
Service  by  a  creditor  of  a  demand 
for  payment,  in  order  to  establish  in- 
solvency, upon  directors  of  the  Com- 
pany is  not  sufficient.  Re  The  Ott'- 
.'Ip'felle  I'allev  Panning  Co.,  Ltd., 
V,  i6o. 

Otlier  Creditors   Showing  Cause 

— Seeo)id  Applieation  —  AppHeatio)i 
of  Statutes  to  Manitoba  Companies.] 
— Creditors  may  show  cause  against 
the  making  of  a  winding-up  order. 

A  subsequent  execution  creditor 
may  file  a  petition  for  a  winding-up 
order. 

The  provisions  of  52  Vic.  c.  32, 
(D.  1889"),  which  are  not  made  ap- 
plicable to  proceedings  under  The 
Winding-Up  Act,  do  not.  in  conse- 
qi.ence  of  section  3.  apply  to  cases 
in  which  it  is  sought  to  wind  up  a 
Company  incorporated  in  Manitoba. 
Re  Lake  IJ'innipeg  Transportation, 
Lumber  and  Trading  Co.,  VII,  255. 

]Proof  of  Insolvency  —  .-lekno'ii'- 
ledgement.] — A  Company  does  not 
"  acknowledge  "  insolvency  by  allow- 
ing judgment  against  it  to  remain 
ui  paid.  Insolvency  held  t(^  have 
arisen  from  the  inability  of  the  Com- 


[any  to  meet  its  liabilities  in  full, 
;ind  a  conveyance  of  the  main  part  of 
its  assets  to  another  Company  with- 
out the  consent  of  the  creditors  and 
without  satisfying  their  claims.  Re 
Tlie  Qu'Appcilc  Valley  Farming  Co., 
Limited,  V,  160. 

Proof  of  Insolvency  —  Proof  of 
Assignment  of  Debt  to  Petitioning 
Creditor.] — In  a  petition  for  an  or- 
der against  a  Company  under  The 
Winding- 1 'p  Act,  R.  S.  C.  c.  129, 
the  petitioner  alleged  that  the  Conv- 
pany  "  is  insolvent  and  utterly  un- 
able to  pay  your  petitioner's  said 
debts  and  its  other  debts." 

Held,  that  this  was  not  equivalent 
to  stating  that  the  Company  was 
"  unal)le  to  pay  its  debts  as  they  be- 
came due,"  and  was  not  a  sufficient 
alegation  of  the  Company's  insolv- 
ency within  the  meaning  of  section 
5,  s-s.  (a)  of  the  Act,  and  that  the 
petition  must  be  dismissed  with 
costs. 

The  petitioner's  claim  was  based 
on  a  judgment  alleged  to  have  been 
recovered  by  another  person,  and  ac- 
(|i;ired  by  the  petitioner,  of  which  he 
"  is  now  the  bo)ia  fide  holder  and 
owner." 

Held,  a  sufficient  statement  of  the 
claim  of  the  petitioner,  without  an 
allegation  that  the  judgment  had 
been  assigned  by  an  instrument  in 
writing.  Re  Rapid  City  Farmers' 
Fl  era  tor  Co.,  IX.  571. 

Proof  of  Insolvency  —  .\'on-,-lp- 
pcaranee  of  Company — .IfUdavit  of 
President  —  P.xecution  in  hands  of 
Sheriff  —  Time.] — The  non-appear- 
ance of  a  Company  to  oppose  a  peti- 
tion for  a  winding-up  order  is  not 
an  acknowledgment  of  insolvency 
sufficient  to  bring  it  within  section 
5,  s-s.   id)  of  The  Winding-Up  Act. 

The  petitioner,  who  was  president 
of  the  Company,  as  well  as  a  large 
creditor,  stated  in  his  affidavit  that 
from  his  knowledge  of  said  Com- 
]ian\<'s  affairs  be  knew  it  to  be  un- 
able to  pay  its  debts  in  full,  but  gave 
no  comparative  statement  of  its  as- 
sets and  liabilities. 

Held,  not  sufficient  evidence  of  in- 
solvency.      Section   5,   sub-sec,    (/t), 


152 


153 


CORPORATION. 


154 


tlie 

an 

had 

in 

■mcrs' 


il 


It 


of 

ds   of 

■>pear- 

peti- 

not 

ency 

oiion 

Act. 

dent 

large 

that 

Com- 

un- 

gave 

s  as- 

)f  in- 

(/n, 


'  ■  The  Winding-Up  Act,  provides 
that  a  Company  shall  he  ileenied  in- 
X  Kent  "  if  it  permits  any  execution 
i>sued  against  it,  under  which  any  of 
it-;  goods,  chattels,  land  or  property 
are  seized,  levied  upon  or  taken  in 
execution,  to  remain  unsatisfied  till 
within  four  days  of  the  time  fixed 
by  the  sheriff  or  proper  officer  for 
the  sale  thereof,  or  for  fifteen  days 
after  such  seizure." 

Ilrhl,  that  in  computing  time  tm- 
der  above  sub-section,  the  day  fixed 
for  the  sale  is  exclusive,  and  there- 
fore, where  an  unsatisfied  writ  was 
in  the  sheriff's  hands  on  the  30th  of 
December,  and  the  sale  was  fixed  for 
tile  ,]rd  of  January,  it  was  a  writ  re- 
ti'aining  "  unsatisfied  till  within  four 
(lays  of  the  time  fixed  for  the  sale," 
.nid  the  Company  was  insolvent 
within  the  meaning  of  the  Act.  Ji.v 
parte  Fallon,  5  T.  R.  283,  and  Wil- 
liams V.  Burgess,  12  A.  &  E.  6,35, 
fallowed.  Re  Lake  ]Vinnipeg  Trans- 
pi  rtatiou.  Lumber  and   Tradim^  Co., 

vrr,  255. 

Proof  of  Insolvency  —  W'licn 
Cunipaiiy  Deemed  to  be  Insolvent.] 
—In  supporting  a  petition  for  an  or- 
der against  a  Company  under  The 
Winding-Up  Act,  R.  S.  C,  c.  I2g, 
it  is  not  sufificient  to  show  that  sev- 
eral demands  of  payment  have  been 
made  by  the  creditor  without  suc- 
cess, unless  a  demand  in  writing  has 
been  served  on  the  Company  in  the 
nnuincr  in  which  process  may  legally 
be  served  on  it,  under  section  6  of 
the  Act ;  nor  can  the  Company  be 
deemed  to  be  insolvent  within  the 
meaning  of  the  Act,  because  an  ex- 
ecution has  been  returned  nulla  bona 
by  a  County  Court  bailiff. 

The  provisions  of  sections  5  and  6 
cif  the  Act  are  exclusive,  and  a  peti- 
tioner for  a  winding-up  order  must 
strictly  prove  the  existence  of  one  or 
more  of  the  circumstances  there  set 
forth,  or  his  petition  will  be  dis- 
missed. Re  Qu'Appcllc  Valley  Farm- 
ing Co.,  ^  M.  R.  160,  followed.  /;; 
Re  Flagstaff  Mining  Co..  L.  R.  20, 
Eq.  268,  and  In  re  Globe  Nciv  Patent 
Iron  Co.,  L.  R.  20  Eq.  337,  distin- 
guished. Re  Rapfd  City  Farmers' 
Elevator  Co..  IX,  574. 


(b)  Costs. 

Of   Creditors   Representative.]  — 

In  winding-up  proceedings,  the  costs 
of  the  appearance  of  a  creditors'  re- 
liresentative  should  be  allowed, 
whenever  such  appearance  is  not 
clearly  unnecessary,  and  the  mere 
fact  that  tlic  interests  of  the  credi- 
tcrs  and  official  liquidator  are  iden- 
tical is  not  a  sufficient  reason  for  re- 
fusing costs.  Re  Lake  Winnipeg 
Transportation,  Lumber  and  Trad- 
ing Co.,  VII,  605. 

Second  Petition.]  —  A  creditor 
presenting  a  winding-up  petition, 
with  notice  of  a  former  one,  does  so 
at  his  own  risk  as  to  costs,  and  can 
recover  costs  subsef|uently  incurred 
or.ly  if  he  can  show  that  the  first  pe- 
tition was  presented  mala  fide  or  col- 
lusively.  Re  The  Manitoba  Milling, 
etc.,  Co.,  VIII,  426. 

See  also  Re  Commercial  Bank,   IX, 
34^  (Infra). 

(c)  Liquidators. 

Choice  Between  Several  Nomin- 
ees —  Can-i'assing  for  I'otes — Xom- 
inee  Indebted  to  Bank — Costs — Re- 
muneration of  Liquidators.] — Under 
the  provisions  of  The  Winding-Up 
Act.  R.  S.  C,  c.  129,  s.  !0i,  as 
amended  by  the  Act.  52  Vic,  c.  32,  s. 
17.  whilst  the  Court  is  confined  to  a 
selection  lietwccn  the  persons  nom- 
inated at  the  meetings  of  creditors 
and  shareholders,  for  the  office  of 
liquidator,  it  is  not  bound  to  adopt 
the  choice  of  the  majority,  but  must 
exercise  its  own  discretion. 

The  Merchants'  Bank  of  Canada, 
the  petitioning  creditor,  its  claim  be- 
ing amply  secured,  held  not  entitled 
as  of  right  to  have  its  nominee  ap- 
pointed. 

If  the  creditors  nominate  one  per- 
son and  the  shareholders  another, 
the  Court  will  ccrtcris  paribus  have 
particular  regard  to  the  wishes  of  the 
latter  if  the  Company  is  solvent,  and 
of  the  former  if  it  is  not. 

But  when  it  is  not  absolutely  clear 
thii*-  the  Bank  is  solvent,  the  inter- 
ests   of   creditors    in    the   liquidation 
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arc  ciitiili'il  tn  p;rt;iifr  cniisideratinii 
than  tlinsu  of  llic  sliarfliiiMiTs. 

It  is  iin|)nriaiil  iliat  llii'  dtivf  \\i\\u- 
(latiir  slidiild  111'  a  man  of  t.'\|H'rit'iK'i' 
in  liankinK,  and  \w\\  ac(|iiaiiiti.'(l  wilii 
tliL-  intiliuds  (if  Bank  lj()i)lv-ki'e|)iiig. 

'I'lif  candidate  wiio  rccfivi-d  tlu" 
largest  vote  as  cliicf  li(|iiidator 
an'ionjjst  tlie  unsecured  creditors, 
and  liy  far  tlic  largest  vote  amongst 
tlic  sliareliuidcrs,  was  indebted  toilic 
B;,nl<  in  a  considcraljle  amount,  and 
aithouuli  ii  was  claimed  that  this 
(iehl  was  fully  secured  on  real  estate, 
yet  the  C"ourt,  deeming  the  securities 
uncertain  .and   unsatisf.ictory — 

//r/(/.ilKii  on  this  ground,  amongst 
others,  it  was  not  dcsirahle  to  ap- 
point him. 

It  is  r)l)jcctional)le  for  a  candidate 
to  canvass  in  ;uiy  w;iy  for  the  aj)- 
l>ointment  or  to  send  out  jiroxies  to 
secure  votes,  or  to  vote  for  himself 
on  pro.xies  sent  to  him.  or  to  advo- 
cate his  own  claims  hctorc  the  meet- 
ing: and  it  is  e>peci;illy  <ihiection- 
al)le  for  a  provisional  licpiidalor 
seeking  appointment  as  pern\anent 
liquidator  to  send  out  letters  signed 
by  him  as  such  liiiuidattir,  asking 
managers  of  branches  of  the  Bank 
emjiloyed  under  him.  as  well  as  other 
parties,  to  pay  attention  to  the  cor- 
rei^pondcncc  of  his  solicitors  as  to 
proxies;  and  the  Court  intimated 
that  in  future  such  i)ractices  would 
l)e  regarded  in  a  more  serious  li.ght. 

The  remuneration  to  he  allowed  to 
the  li(iuidators  cannot  he  fixed  at  the 
time  of  their  appointment,  as  notice 
of  an  .application  for  that  purpose 
seems  to  be  required,  and  il  would 
in  any  case  be  dilVicult  to  decide  such 
;i  matter  in  adv.ance ;  but  the  Court 
adcptc'd  the  suggestion  of  the  meet- 
ings as  to  the  proportions  in  which 
the  several  liquidators  should  share 
the  remuneration  to  he  allowed. 

As  to  the  costs  of  the  contest,  the 
learned  Judge,  following  the  ride 
laid  down  in  Re  Loudon  and  North- 
ern  Insurance   Co..    lo  L,   T.    N.    S., 

Held,  that  one  set  of  costs 
should  be  allowed  to  the  sharehold- 
ers and  one  to  the  creditors  appear- 
ing   on    the    petition,    not    including, 


however,  any  costs  occasioned  by 
the  contest,  and  th.at  costs  uiust  aKo 
be  allowed  to  the  Bank  ami  to  the 
petitiomng  creditor,  those  of  the  lat- 
ter to  iiuliuU  all  reasonable  di>- 
bur.semems  connected  with  t  h  e 
holding  of  the  meetings.  Re  'I  lie 
Coinniereuil  Hank  of  Manitoba,  IX, 
34-'. 

Remunerntion  —  Reference  t,i 
Master. \ — The  Court  has  no  power 
to  refer  to  the  .Master  the  considera- 
tion of  the  amount  to  be  allowed  to 
the  liipiid.itor.  The  scale  of  remun- 
eration of  li(|uni<lators  tixed  in  Eng- 
land will  be  followed  here,  noi  as 
ab>oluieiy  binding,  but  as  a  guiile. 
Amount  of  renuuieration  under  cer- 
tain circumstances  di>cu>;sed.  Re 
The  Sashalche'a'an  Coal  .\lini)ig  Co.. 
\'l.  5<KV 

Remuneration — F.rideuee  on  ./f- 
plication.] — An  application  by  a  li- 
quidator to  fix  his  remuneration 
should  be  supported  by  an  affidavit 
showing  the  number  of  hours  devot- 
ed by  him  and  his  clerks  to  the  busi- 
ness of  the  liquidator.  Xo  charge 
can  be  made  for  time  s|)eiu  in  pro- 
curing his  own  appointment  or  0|i- 
posing  his  discharge.  Scale  of  re- 
numeration,  and  business  for  which 
it  is  allowed,  discussed.  Re  .Issiui- 
hoinc  J'aHey  .'^'cek  and  Dairy  Parni- 
/;;,','  Co..  VI.   184. 

Removal,] — An  application  to  re- 
move a  liquidator  and  appoint  others 
was  granted  niton  the  grounds:  i. 
That  creditors  to  the  amount  of  $29,- 
IJ.3.J3.  otit  of  a  total  of  ij;29  45i.,V). 
retpiested  the  change.  2.  That  tlie 
proposed  li(piidators  would  act  with- 
out remuneration.  3.  That  the  busi- 
ness connection  of  one  of  the  pro- 
posetl  lirpiidators  would  be  of  value 
to  the  Company.  Re  .Issinil'oine 
I'allev  Stock  and  Dairy  Farntiuj; 
Co..  VI.  105. 

((/)    Rights  of  Creditors. 

Preferential  Claims  —  .Mechan- 
ic's Lien.] — A  mechanic's  lien  is  a 
preferential  claim  under  The  Wind- 
ing-Up  Act.     A't'  The  Empire  Brrze- 
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1/1^'    mill    Miilliiif;    C'l'.,    Kdiirhc     &■ 
Cass   Chiiiii,  \'ll I.  4J4, 

Proof  of  ClnliuB— Afai'i'  ta  Willi- 
liruw  Claim  mid  l-'ilr  Aitotlicr.] — B, 
was  luasier  of  a  ship  owned  hy  a 
foiiit    Stock   Cdiitpany,   and    naviKat- 

ig  iidand  waters,  viz..  I.ai'ic  Winiii- 
,tcx.  Tlie  Ciinipaiiy  liccaiiK'  iiisolv- 
riit,  and  wiiidinK-itp  i)rocciilinRs 
wt  re  taken.  li.,  uitiiout  the  advice 
of  counsel,  filed  a  claim  tor  wa^es 
under  the  windinK-iip  proceedings. 
Ill  this  claim  lie  did  not  mention  any 
>eciirity.  lie  afiei  wards  ai)plied  for 
leave  to  withdraw  this  claim  and  file 
another  claiming  a  itiaritime  lien  up- 
on ihc  ship  for  the  wages,  and  also 
tor  leave  to  jiroceed  in  rem  in  the 
l"xehec|Uer  Court  to  enforce  the  lien. 
//.7i/,  that  leave  should  he  granted. 
//>7(/,  al.so,  that  llie  costs  of  the 
j'pplication  should  lie  reserved  imiil 
the  suit  in  the  Mxche(|uer  Court  was 
disposed  of.  A'l'  Lake  iriiiiii  fi\ii 
'rraiixporti.Uii'U.  Lniiihcr  and  Trad- 
■1^'  Co..  Limited  (nrrt;maii's  Claim). 

•II,  46,1. 

i\ffoney  in  Convt— Made  hy  Slwr- 
itf  before  f('/)i(/(;;,t,'-/ '/i  Order  — 
lilopfel  by  L'iling  Claims.] —  L'nder 
\;irious  executions  against  the  de- 
Iciulant  Company  certain  goods  were 
se:?ed.  Upon  ad\'erse  claims  heing 
ir.ade,  the  sheriff  sold  the  goods  and 
paiil  the  money  into  Court  muler  the 
lerins  of  an  interpleader  order  to 
aliide  the  result  of  an  issue.  Before 
the  determination  of  the  issue,  the 
Company  was  ordered  to  he  wound 
up.  The  execution  creditors  having 
succeeded  in  the  issue.  mo\ed  for 
payment  to  them  of  the  money  in 
Ouirt,  and  were  o])posed  by  the  H- 
(|ui(lator. 

Ifeld,  I.  That  the  execution  credi- 
tors were  entitled  to  the  money.  2. 
That  they  were  not  estopjicd  from 
netting  up  such  claim  because  they 
had  filed  claims  before  the  liquida- 
tor.   Gait  v.  Saskatelieieaii  Coal  Co., 

I^^  .304. 

Withdrawal  by  President  of 
Customer's  Deposit,]  —  The  claim- 
ant, having  $1,200  on  deposit  in  the 
Hank,   and   being  about   to   go   on   a 


Journey,  left  a  cliei|ue  for  that 
amount  witli  the  presiilent,  payable 
to  his  order,  with  instructions  to  in- 
\est  it  for  him  in  a  mortgage  as  soon 
as  a  suitable  sectirity  couhj  be  fotmd, 
Un  the  last  day  before  the  suspen- 
sion of  the  Hank,  no  lnve^tnunt  hav- 
ing yet  been  found  for  the  mtiiiey, 
the  prej«i<lent.  in  order  to  |)rotect  the 
ciaimaiU,  indorsed  the  cheipie,  drew 
the  amotml  m  notes  from  the  teller, 
pl.iceil  the  notes  in  an  einilope, 
which  was  then  sealed  up  and  ail- 
dressed  to  Dr,  Kobert>on,  with  the 
words  "twelve  hundred  dollars" 
written  on  it.  and  placed  in  the  vault 
iif  the  liank.  The  |)atkage  was 
I'lind  there  when  the  liquidators 
c'iiiii'  into  pi)s>e.N>ion  on  the  com- 
mencement of  the  winding-ui)  pro- 
ceedings a  few  days  afterwards. 
The  claim;int  contended  tli;it  he  was 
entitled  to  the  notes. 

Held,  that  the  che(iuc  li.p mg  been 
indorsed  and  the  bank  notes  drawn 
without  the  authority  of  the  claim- 
,-im.  they  Were  still  the  property  of 
the  bank,  and  that  the  claimant  must 
rank  only  as  an  ordinary  creditor 
for  the  $1,200.  Re  Cnmmereial  Hank 
of  Manitoba.  Rev  I 'r.  Robertson's 
Claim,   X,  Oi. 

((')  Effeet   of   Proeeedings. 

Not  a  Stay.  I — A  winding-up  or- 
der is  not  (jf  itself  a  stay  iif  |)roceed- 
ings,  and  a  notice  of  trial  given  after 
such  order  will  not  on  account  01  it 
be  set  aside.  Xortlizeest  Timber  Co. 
V,  McMillan.  III.  277. 

(f)   Leazr  to  .Sue. 

Notwithstanding  Winding-Up — 

Liahilily  of  I  'iree!i'rs.\  —  .\  Cuin- 
pj'.ny  incorporated  under  The  .Mani- 
toba Joint  .Stock  Compaiiines  Incor- 
poration Act  was  in  process  of  being 
wound  up.  P..  a  servant  of  the 
Company,  applied  for  leave,  under 
section  16  of  The  Winding-Up  .Xct, 
to  bring  an  action  against  the  Com- 
pany for  arrears  of  wages,  so  that 
he  might  on  the  execution  being  re- 
turned unsatisfied  proceed  to  sue  the 
directors  pursuant  to  section  276  of 
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The  Manitoba  Joint  Stock  Compan- 
ies Incorporation  Act. 

//(■/(/,  that  as  there  was  a  time  lim- 
ited b\  statute  within  which  action 
siiould  he  brougiit,  leave  ought  to  be 
given  to  sue.  h'c  Lake  ll'iniiipcg 
'J'nnisportatioii.  Lumber  &  Trading 
Co.,  J'aulsoii's  Claim,  VII,  602. 


X.  Cros.s-ReferEiNxes. 
Sec  Banks  and  Banking,  IV. 
Sec  Municipal  Corpor.\tions. 
Sec  Public  Schools. 
See  Taxation,  I. 


COSTS. 

I.  Persons  Entitlkd. 
II.  Amount.  Rate  and  Items. 

III.  Security  of  Costs. 

IV.  Taxation. 
V.  Set-Oit. 

VI.  Cross-Refeijences. 


I.  Persons  Entitled. 

Co-Defendant— C«.W.y  of  Defend- 
ant .li^ainst.]  —  Tlie  bill  was  filed 
against  Y.  and  S.,  to  remove  from 
the  registry  a  conveyance  from  a 
former  owner  to  Y.  as  a  cloud  on  the 
title.  Plaintiffs  had  agreed  to  sell 
to  S..  who  declined  to  complete  on 
account  of  the  registration  of  the 
deed  sought  to  be  removed.  S.  al- 
lowed the  bill  to  be  noted  f^ro  con- 
fcsso  against  him.  hut  appeared  at 
the  trial  and  asked  for  costs  against 
his  co-defendant  Y.,  on  the  ground 
that  by  registering  the  conveyance  to 
him  the  suit  had  been  occasioned. 

Held,  that  the  appearance  of  S. 
was   unnencessary,   and   he   was   not 
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entitled     to     costs. 
)'uuiii;,  1,  94. 

Disclaimer.]  —  To  a  foreclosure 
bill  alleging  that  the  defendant  C. 
was  the  assignee  of  the  equity  of  re- 
demption, and  was  entitled  to  re- 
deem, the  defendant  C.  filed  a  dis- 
claimer and  asked  to  be  dismissed 
with  costs. 

Held,  upon  a  hearing  on  bill  and 
answer  the  defendant  C.  was  order- 
ed to  pay  the  costs  occasioned  by  the 
disclaimer.  lyUtun  v.  IVilton,  IV, 
227. 

Disclaimer.]— One  of  two  defend- 
ants in  a  mortgage  case,  who  was 
entitled  to  a  one-half  interest  in  the 
equity  of  redemption,  filed  a  dis- 
claimer as  follows:  "After  the  ser- 
vice of  the  bill  of  complaint  herein 
nprui  me,  I  offered  to  quit  claim  any 
right  or  interest  that  I  had  in  the 
Ucatters  in  question  in  this  suit  to  the 
plaintiff,  and  the  plaintiff  refused  to 
accept  said  offer,  and  I  disclaim  all 
right,  title  and  interest,  legal  and 
e(|uitable,  in  any  of  the  said  lands 
and  premises,  and  I  claim  to  be  hence 
dismissed  with  nly  costs  of  suit  in- 
cf.rred   sulisequently  to  said  offer." 

Held,  upon  a  hearing  ujion  hill  and 
answer,  that  the  disclaiming  defend- 
ant was  not  entitled  to  costs.  The 
Manitoba  Investment  Association  v. 
.\L>ore.  IV,  41. 

Judgment  for  Part.]  —  A  plain- 
tiff being  entitled  to  an  order  to  sign 
judgment  for  a  portion  of  his  claim 
(under  section  36  of  The  Queen's 
Bench  Act)  is  entitled  to  the  costs 
down  to  that  period.  Me/lnneary  v. 
rianaj^an.  Ill,  47. 

Non- Appearance  on   Motion.]  — 

Where  the  opposite  party  does  not 
appear,  costs  cannot  be  given  to  the 
applicant  where  not  asked  for  by  the 
notice  of  motion.  Geddes  v.  Miller. 
I.  365. 

Salaried  Attorney.]  —  The  de- 
fendant's attorney  was  a  salaried  offi- 
cer of  the  Company,  but  by  the 
agrccii^cnt  was  entitled  to  any  costs 
which  could  be  taxed  against  oppos- 
ing litigants. 
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Ih'ld.  that  tlic  dcfciulaiits  were  en- 
titled to  tax  the  usual  costs  against 
tlie  plaintiff.  Ifarrcy  v.  Tin'  Cana- 
dian  I'acific   Rail'cay   Co.,   III.   43. 

Salaried    Attorney.]    —   The    de- 

ifiulant's  solicitor  was  a  salaried  of- 
ficer of  the  Corporation.  The  only 
agreement  was  a  liy-law  by  which 
tliL'  solicitor  was  appointed  and  his 
salary  fixed.  No  reference  was  made 
as  to  costs  which  could  be  taxed 
against  opposing  litigants,  and  evi- 
dence of  the  practice  was  excluded. 

//('/(/,  that  the  defendants  were  en- 
titled to  tax  the  usual  costs  against 
the  plaintiffs.  McLennan  v.  H'inni- 
/•.-,;'.  Ill,  83. 

(Jnnecessary  Proceeding  —  Mis- 
take of  Master.]  —  The  ^.faster,  in 
making  his  report,  made  an  error  in 
the  calculation  of  interest,  niaiiife->l 
■  m  the  face  of  it.  Defendant  gave 
r.rtice  of  appeal.  Plaintiffs'  solici- 
PT.  "11  being  served  with  the  notice 
•  ■i  .appeal,  having  had  his  atteminn 
directed  to  the  error,  at  once  wrote 
offering  to  attend  in  Chambers  and 
consent  to  .-ui  order  amending  the 
report,  but  the  appeal  was  proceed- 
ed with. 

.\n  order  was  made  amend'ng  the 
re]iort,  without  costs  to  either  i)arty. 
I'reei'iold  Loan-  Co.  v.  MeLean.  IX, 
15. 

.SV('    M0RTG.\Gi:S.    III. 
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11.    AmoT'XT,     R.\TE    .\XI)     lTF.M^ 

(a)  Briefs. 

(/')  Counsel  Fees. 

(e)  County   Courts. 

{■(/)  County   Court   Scale. 

(e)  Defendants. 

(/)  Demurrer. 

(,!,')  E.vaiiiination. 

(li)  Issues. 

((')  Master's  Office. 


(j)   .Motions. 
(/v)    Orders. 
(/)    Trial, 
(in)   ll'itnesses. 


( .) )   Br-efs. 

Second  Brief.]  —  A  second  term 
brief  allowed  at  the  amount  for 
which  a  second  copy  of  the  evidence 
could  Ikivc  been  got  from  the  short- 
hand writer.  .\Ln-ris  v.  .Irniit,  IV , 
307. 

On  Appeal.]  —  Where  the  Master 
allowed  a  brief  to  one  of  the  defend- 
;ints  at  the  hcarii'g.  but  on  appeal 
from  the  taxatinn.  the  defendant 
claimed   an   increaseil   allmvance — 

[[eld,  that  it  w.as  a  matter  peculi- 
arly within  the  jirovince  of  the  Mas- 
ter to  determine,  aivl  that  his  ruling 
^liould  not  be  disturbed.  }[e}[icken 
V.  Ontario  Bank.  VIII,  51,^. 

(/')   Counsel   Tees. 

Appeal — Quantum.] — In  a  proper 
case  an  appeal  from  the  Master  will 
be  allowed  upon  the  quantum  of 
counsel  fees.  Twn  fees  of  $(00  each 
reduced  tn  two  of  S50  each.  The 
Master  may  .allow  upon  proceedings 
in  his  office  one  fee  of  $io,  instead 
of  the  usual  .i^i  or  $2  per  hour:  but 
has  no  power  to  exceed  that  amount, 
Rankin  v.   .'\feKen.:ie,  III,  55.4. 

Appeal  —  Ouantum.]  —  The  dis- 
cretion of  the  taxing  officer  as  to  the 
a.i'ount  of  couiivel  fees  not  interfer- 
ed with.     }T>rris  v.  .Innit.  IV,  ,^07, 

Appeal  —  Qi((ni/('.';.',1— Under  the 
present  circumstances  of  the  Pro- 
vince, the  Court  will  exercise  a  con- 
trol over  the  quar.tum  of  counsel  fees 
taxed  by  the  Ma-ter.  O'Connor  v. 
Brown,  \'.  „")j. 

Attending   to   Hear   Judgment.] 

--On  the  C(|uity  side  of  the  Couit,  no 
fee  is  allowed  to  counsel  or  solicitor 
for  attending  to  hear  judgni'-nt.  The 
fee  with  brief  covers  this.  Me.\{iek- 
en   V.  Ontario  Bank.  VIII,  51.3 
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Foreign.]— Ii  was  souglit  to  tax 
a  Ice  to  agents  in  Toronto  for  revis- 
ing and  settling  an  aflidavit  of  docu- 
ments on  the  ground  that  the  head 
offices  of  the  defendant  Bank  \\;is 
tlierc.  Tlie  usual  charges  for  pre- 
jKiring  the  afiidavit  liad  heen  allowed 
the  solicitors  in  Winnipeg, 

Held,  that  this  item  should  not  be 
allowed.  /;(/;■/  of  Slircwsl'iiry  v. 
Tnifipi's.  8  Jur.  X.  S.  586.  di'stin- 
guished.  McMickni  v.  Ontario  Bar.j;, 

VIII.  513. 

Increased  Fees  —  Practice  —  A'l'- 
fcrciicc  to  Jud'j,c.] — The  Master  iov 
over  ten  years,  and  his  jiredecessor 
before  that,  having:  interpreted  the 
proviso  for  taxing  increased  counsel 
fees  under  Item  9  of  the  heading 
"  Counsel  Fees  "  in  the  tariff  of  Feb- 
ruary, 1875,  as  applying  to  all  pre- 
vious counsel  fees  in  the  tariff,  as 
well  as  fees  at  trials,  and  this  prac- 
tice having  been  approved  by  the 
late  Chief  Justice  Wood— 

Held,  that  the  apiilication  of  the 
proviso  being  somewhat  ambiguous. 
a  Judge  should  not  interfere  with  an 
interpretation  supported  by  such  long 
practice  and  sucii   high  authority. 

The  rules  as  to  counsel  fees  pro- 
vide that:  "Where  any  fee  is  sul)- 
jcct  to  be  increased  in  the  discretion 
of  the  Master,  either  party  to  the 
taxation  may.  during  its  progress, 
require  that  such  item  shall  be  re- 
ferred liy  tlie  Master  to  a  Judge, 
whose  decision  shall   be  final." 

Held,  that  if  the  iiarties  choose  to 
allow  the  taxation  to  be  closed  with- 
out i'Tsisting  on  sudi  a  reference, 
they  .  hoidd  be  tal<cn  as  electing  to 
be  bound  by  the  ;\1  aster's  judgment, 
and  a  Judge  will  not  interfere  on  an 
appeal  from  the  taxation.  Living- 
stone V.  Roieand,  VIII,  29S. 

Countermand  of  Notice  of  Trial 

—  Coun.tel  Fee  .'hh'isinf^  o)!  I'.vid- 
cncc  —  Counsel  Fee  with  Brief.]  — 
Wliere  a  plaiiuiff  gives  notice  of 
trial  and  afterwards  couiuermands 
within  the  proper  time  and  then  dis- 
continues, the  defendant  may  tax  a 
counsel  fee  advising  on  the  evid- 
ence, but  not  a  counsel  fee  with  the 


brief.  The  t'nion  Bank  of  Canada 
v.  Morriset.  VII.  470. 

Fiat.] — The  Master  allowed  only 
$100  for  counsel  for  defendant  11. 
although  B.  had  obtained  a  Judge'.- 
fiat  for  $150.  $100  was  the  full  fee 
charged  in  the  l)iil  of  costs,  and 
there  was  no  evidence  that  a  larger 
fee  was  iKiid. 

Held,  that  the  Master  was  justi- 
fied in  allowing  only  the  fee  of  $100. 
McMickeu  v,  Ontario  Bank.  VIII. 
5'.?. 

(c)   County  Courts. 

Counsel  Fees  —  .Ipt^eai] — There 
i>  ;in  appeal  to  the  Court  of  Queen's 
Piench  fronr  the  decision  of  a  Coun- 
ty Court  Judge  on  taxation  of  costs 
it  a  (|ueslion  of  legal  principle  is  in- 
\()Ived. 

No  counsel  fee  can  be  allowed  if, 
a  County  Court  to  any  person  except 
a  duly  C|ua!ified  barrister  or  attor- 
ney, and  if  the  objection  is  taken 
;he  onus  is  on  the  ])erson  claiming, 
to  prove  his  title  to  the  fee.  'fait 
\.    I^urns.   \'Ul.    IQ. 

Interlocutory         Judgiiient.  ]    ^ 

Where  a  plaintiff  obtained  an  inter- 
locutory judgment  for  $540,  as  to 
which  the  defendant  did  not  defend 
I  he  action,  and  afterwards  a  verdict 
lor  $77  more— 

Held,  that  the  plaintiff  was  en- 
titled to  full  Queen's  Bench  costs. 
I'ion  V.  Roiiiieu.v.  7  M.  R.  501.  com- 
mented on.  Smart  v.  Moir,  VIII, 
^03. 

((/)   County  Court  Scale. 

Ascertaind  Sum.]— Plaiiuiff  sued 
defendaius  for  goods  supplied, 
amounting  to  $224,  There  was  no 
evidence  that  the  articles  were 
made  or  supjilied  at  an  agreed  price, 
or  to  show  that  the  amount  claiiued 
was  ascertained  by  the  act  of  the 
Iiarties, 

Held,  plaintiff  entitled  to  superior 
scale  of  costs.  The  mere  rcnderint' 
an  account  with  priies  stated  is  not 
ascertainin.cr  the  amoi;!it  by  the  act 
of  the  parties.  Montgomery  v.  Mc- 
Donald.  I,   232. 
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Goods    Sold    and    Delivered.]    — 

AclKin  brouglil  in  tliu  Queen's  Bench 
for  '$225  'cr  goods  sold  and  deliver- 
ed. 

Held,  that  the  action  might  have 
ken  brought  in  the  County  Court. 
and  that  the  plaintiff  was  not  en- 
titled, therefore,  to  tax  Queen's 
lieiich  costs.  Parker  v.  Xiiuii.  II.  30. 

Record  Conclusive.]  —  Where 
upon  the  face  of  the  record  tlie  ac- 
tion appears  to  1)e  one  within  the 
ciiii^pe'tence  of  tlie  County  Court,  the 
plaintiff  is  not.  merely  because  the 
defendant  resided  without  the  Pro- 
vince, entitled  to  Queen's  Bench 
costs,  Such  absence  may  be  ground 
for  obtaining  a  Judge's  certiticate 
fur  Queen's  Bench  costs,  but  with- 
out such  certificate  only  County 
Court  costs  can  be  taxed.  Cochrane 
Mauufaetiiriiig  Co.  v.  Hanner.  III. 
449- 

Record  Conclusive.  |— On  an  ap- 
(ilieation  for  a  direction  U>  the  .Mas- 
ter as  to  the  scale  on  which  the  costs 
of  an  action  in  the  Queen's  Bench 
under  the  f firmer  pr.actice  should  be 
taxed,  so  far  as  the  record  showed 
the  action  a])peared  to  be  within  the 
jnrisdiction  of  the  County  Court, 
and  no  cctificate  for  costs  on  the 
Queen's  Bench  scale  had  l)een  grant- 
ed by  the  trial  Judge,  but  ])laintiff 
contended  tiiat  the  evidence  showed 
tl'.at  the  action  was  really  one  for 
ihe  balance  of  an  unsettled  account 
exceeding  in  the  whole  $400.  and 
liicrefore  beyond  the  jurisdiction  of 
;i   County    Court. 

/7(7(/,  that,  in  the  absence  of  such 
a  certificate,  the  record  alone  and  not 
the  evidence  should  be  looked  at, 
.^nd  that,  under  section  62  of  The 
A.  J.  .\ct.  R.  S.  M..  c.  I.  only  Coun- 
ty Court  costs  should  be  allowed  to 
the  plaintifT.  and  the  defendant  was 
entitled  to  set  off  the  difference  in 
lii'^  costs  of  defence  between  the 
Queen's  Bench  and  County  Court 
scales,     .lllaii  v.  Clouglier,  XII.  327. 

Sre  also  Pioii  v.  Roiiiieiix.  VII,  591. 

Judgment  by  Default.]  —  Upon 
judgment  by  default,  no  Judge's  cer- 


tificate for  costs  is  necessary  or  pro- 
per.      .\Joitkiiiaii  V.   I'riltie.   Ill,  684, 

Certificate    to    Prevent    Set-ofE.] 

— Where  an  action  is  brought  in  the 
Queen's  Bench  on  a  cause  of  action 
clearly  within  the  jurisdiction  of  tlie 
County  Court,  a  certificate  to  pre- 
vent a  set-off  of  full  Queen's  Bench 
costs  will  be  refused.  Macdciiald 
V.   Harrison.   \'III.   153. 

Certificate    to    Prevent    Set-off.] 

—  Section  133.  sub-section  2  of  The 
Administration  of  Justice  Act  of 
i8(S5.  as  amended  by  49  Vic.  c.  35. 
s.  17.  re(iuires  that  a  Judge  must 
lind,  before  he  is  warranted  in  giv- 
ing a  certificate  to  prevent  a  set-off 
of  costs,  that  "  the  plaintitt  had  rea- 
sonal)Ie  ground  for  belie\'ing  that  he 
had  the  right  of  wilhdravv-ing  the 
case  from  the  Couiily  Court  and 
bringing  it  in  the  Court  of  Queen's 
Bench,  or  that  the  defendant  with- 
out just  cause  defended  tlie  same." 

Held,  that,  for  the  purpose  of 
either  alternative,  the  onus  is  ui)on 
the  i)laintiff  to  bring  out  in  evidence 
;iny  fact  upcni  which  the  certificate 
m.'iy  be  based,  and  that  something 
more  than  the  fact  of  the  recovering 
iif  some  sum  is  necessary  to  show 
that  the  defendant,  without  just  rea- 
son  defended   the   action. 

Held,  that  when  the  claim  is  un- 
liquidated, the  defendant  cannot  be 
taken  to  have  defended  without  just 
reason.  l)ecause  he  did  not  pay 
Piiinev  into  Court.  Ward  v.  Braiiii 
\'I1.   229. 

(i-)   Pefendauts. 

Separate  Defences.] — The  bill  al- 
leged a  partnership  between  the 
l)laintit"fs  and  the  defendants  A.  and 
B. ;  that  A.,  in  fraud  of  the  plain- 
tiff', sold  out  till'  p.artncrship  proper- 
ty to  the  defendants  J).,  E.  an<l  F. ; 
and  that  the  defeiulants.  the  O. 
Bank,  had  upon  deposit  snme  of  the 
moneys  of  the  firm.  The  prayer 
was  for  a  rescission  of  the  sale,  a 
dissolution  of  the  firm,  and  the  usual 
accounts.  D..  E.  and  F.  answered 
jointly,  and  were  entitled  to  a  sep- 
arate bill  of  costs.       A..   B.   and  the 
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Bank  answered  separately  througli 
tlie  same  solicitors,  and  were  repre- 
sented at  the  hearing  by  separate 
counsel.  They  were  held  entitled  to 
one  bill,  in  which  might  be  charged 
the  separate  answers  and  counsel 
fees,  and  any  ser\  ices  which  related 
exclusively  to  the  defence  of  any 
one  defendant.  McDoinild  v.  Citn- 
niiighaui,  111,  39. 

Separate  Defences.]  —  Held,  1. 
Tl-,at  no  general  rule  can  be  laid 
down  upon  the  ([uestion  as  to  the 
taxation  of  sej'.arale  bills  of  costs  to 
defendants  appearing  by  separate  so- 
licitors. 2.  At  the  present  day  the 
Court  is  much  more  inclined  than 
formerly  to  insist  ui)on  jiarties  hav- 
ing the  same,  or  a  conmion  interest, 
joining  in  their  defences.  3.  The 
rule  as  to  joining  in  defences  is  not 
limited  to  the  cases  of  trustee  and 
cestui  qui  trust,  mortgagor  and  mort- 
gagee, assignor  and  assignee.  4. 
Residences  widely  separated  may  be 
a  reason  for  answering  separately, 
but  not  for  representation  by  separ- 
ate counsel.  5.  The  question  may 
be  raised,  as  well  upon  taxation  un- 
der interlocutory  orders,  ;is  after 
decree.  A  nuniber  of  persons  join- 
■ed  together  and  purchased  property 
ill  the  name  of  a  trustee,  who  ex- 
ecuted to  the  plaintiff  a  mortgage 
upon* it  to  secure  money  borrowed. 
Some  of  the  purchasers  joined  in  a 
bond  to  the  mortgagee  to  secure  the 
repayment.  In  a  suit  for  sale  un- 
der the  mortgage  ;ind  for  a  personal 
order  against  the  bondsmen,  an  or- 
der was  made  postponing  the  hear- 
ing and  ordering  the  plaintiff  to  pay 
to  the  defer.dants  the  costs  of  the 
day.  Under  this  order  the  taxing 
officer  gave  one  bill  of  costs  to  A., 
B.  and  C,  three  defendants  wdio 
had  not  signed  the  bond :  one  bill  to 
D.  and  E..  who  had  executed  the 
bond;  and  no  bill  at  all  to  F.,  an  as- 
signee of  one  of  the  purchasers 
against  whom  no  relief  was  prayed 
other  than  the  sale,  and  who  had  an- 
swered consenting  to  a  sale.  Upon 
appeal — 

Held  (affirming  Dubuc,  J.),  that 
the  officer  had  exercised  a  proper 
discretion  as  to  A.,  B.,  C.  D.  and  E., 


but  as  to  P..  the  order  having  direct- 
ed his  costs  to  be  paid,  he  sliould 
have  a  bill  taxed  to  him.  but  as  he 
should  not  have  answered  or  appear- 
ed, it  shcjuld  be  the  smallest  possible. 
Balfour  v.  Druinnioiit.  \.  1. 

Separate  Defences,  j  —  The  costs 
of  an  interlocutory  proceeding  were 
awanled  to  the  defendants.  Upon 
tpxation,  one  bill  only  was  allowed 
to  the  defendants  S.  and  M.  From 
the  taxation  S.  appealed,  but  was 
unsuccessful,  and  was  ordered  to 
pay  the  costs  to  the  plaintiff,  but  no 
direction  was  then  made  as  to  set- 
off. Afterwards  the  costs  under 
both  orders  were  taxed.  The  Mas- 
ter made  no  apportionment  between 
S.  and  M.  of  the  costs  payable  to 
them.  The  plaintiff  now  applied  to 
set-off  the  costs  payable  by  S., 
against  S.'s  share  of  the  costs  pay- 
able to  S.  and  M.  Order  made 
without  costs.  Balfour  v.  Drnin- 
uioud.  V,  242. 

One  Fee  Only  on  Instructions 
to  Defend.  I  —  Only  one  fee  is  al- 
lowed for  instructions  to  defend,  ir- 
respective of  the  nuniber  (jf  defend- 
ants. No  such  fee  is  taxable  as  in- 
structions for  answer.  McMickoi 
V.   Ontario  Bank.  Vlll.  513. 

(/)  Demurrer. 

Answer    Instead    of   Demurrer.] 

—  A  bill  prayed  foreclosure  ami 
ejectment.  The  answer  attacked  the 
mortgage,  and  claimed  title  in  de- 
fendants. At  the  hearing  defend- 
ants submitted  to  foreclosure,  but 
contended  that  ejectment  ought  not, 
upon  the  frame  of  the  bill,  to  be  de- 
creed, and  plaintiff  did  not  press  for 
it. 

//('/(/,  that  the  plaintifif  should 
have  the  costs  of  a  simple  foreclos- 
ure merely.  If  a  defendant  answers 
w  hen  he  might  have  demurred,  and 
the  case  go^es  to  a  hearing,  no  costs 
will  be  given  to  either  party.  Eden 
V.  Eden,  VI  .596. 

Application  to  Reply  and  De- 
mur.] —  A  plaintiff  applied  for  and 
obtained    leave   to   reply   and   demur, 
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and  by  the  order  the  costs  of  the  aj)- 
plication  were  made  costs  in  the 
cause.  Plaintiff  succeeded  on  the  de- 
ii.urrer,  and  the  defendant  afterwards 
obtained  leave  to  file  certain  pleas  on 
payment  of  the  costs  of  the  demur- 
rer. 

Ifcld,  that  the  costs  of  the  apjili- 
cation  to  reply  and  demur  were  not 
part  of  the  costs  of  the  demurrer. 
Liz'iitgstonc  v.  Rozcaud,  VIII,  298. 

(g)  Exaniinat'O". 

Shortening  Time  to  Answer.]  — 

Plaintiff  is  not  entitled  to  the  costs 
of  an  irregular  examination  of  one 
defendant,  to  discover  the  address  of 
bis  co-defendant,  as  costs  in  the 
cause;  nor  to  the  costs  of  an  appli- 
cation to  shorten  the  time  for  an- 
swer. McCijffrcy  v.  Rutlcdgc,  II, 
127. 

(/i)  Issues. 

Successful  in  Part.] — Where  the 

(1(  fend.'int  succeeds  r,n  part  of  the 
issues,  hut  the  plaintiff  obtains  a 
verdict,  the  defendant  is  entitled 
only  to  such  costs  as  are  exclusively 
applicable  to  the  issues  on  which  he 
succeeds.    Morris  v.  Aniiit,   IV,  307. 

Postea     Conclusive.  ]    —    \\'  h  e  n 

there  is  a  general  verdict  for  the 
plaintiff,  and  the  postea  is  for  the 
I)l;iintifif  on  the  whole  record,  the 
taxing  officer  carmot  go  behind  this 
and  allow  costs  to  the  defendant  for 
any  issue  upon  which  he  may  have 
succeeded.  His  only  remedy  is  to 
apply  to  the  Judge  who  tried  the 
cause  to  amend  tiie  postcu.  Pion 
V.  Romicux.  VII.  391. 

.S'(V  also    Cocltraiic   v.    Ilanmr.   III. 
449;   Allan   v,    Cloughcr.   XII,   327. 

(/)  Master's  OfRcc. 

Accountant  In  —  Attendance 
There  of  Parties  or  Ilxperts.]  — 
The  Master  has  power  to  direct  the 
;il|)ointment  of  an  accountant  and  to 
tax  the  payment  of  his  fee.  Al- 
tlti'Ugh  the  general  ru!e  is  that  no- 
thing can  be  taxed  for  the  prepara- 


tion of  accounts  directed  to  be 
brought  into  the  Master's  office,  yet 
in  a  partnershii)  case,  when  it  was 
not  the  duty  of  either  party  to  pre- 
pare them,  a  disbursement  for  their 
preparation  was  allowed.  No  allow- 
ance beyond  ordinary  witness  fees 
can  be  made  for  the  attendance  in 
tlie  Master's  office,  during  the  pas-- 
irig  of  accounts,  of  a  ])ersiin  special- 
ly familiar  with  them;  nor  10  a  party 
to  the  cause  so  attending.  Seott  v. 
GrifHn,  VI,   116. 

(/)   Motions. 

Supplementary    Material.]  — 

Where  the  material  upon  which  a 
party  is  moving  is  defective,  and  he 
is  allowed  to  amend  or  supply  what 
is  wanting,  he  camio:  tax  the  costs 
of  doing  so.  Morris  v.  .Iriiiit,  IV. 
.^07. 

(k)   Orders. 

In  Chambers.]  —  The  costs  of 
settling  a  Ch;iinber  order  allowing 
an  appeal  from  the  Referee  as  to  the 
amount  of  security  for  costs  arc 
simjily  the  costs  of  an  ordinary  at- 
tendance for  the  or<;er.  .MeMieken 
V.   Ontario  Bank,   VIII,   513, 

(/)    Trial. 

Postponement  of  Hearing.] — A 

trial  being  postponed  because  of  the 
unavoidable  absence  of  a  iriaterial 
witness,  the  costs  should  be  costs  in 
the  cause.     I'irian  v.   Wolf.  II,   122. 

"Withdrawal  of  Record.  —  Dis- 
eontiniianee.] — At  the  trial,  after  the 
case  was  called,  but  before  it  was 
opened,  the  plaintiff  withdrew  the 
record  and  immediately  afterwards 
took  out  a  rule  to  discontinue. 

Held.  I.  That  the  defendant  was 
entitled  to  tax  the  costs  of  prepar- 
ing trial  and  fees  paid  to  counsel.  2. 
.\  fee  to  one  counsel  of  $40  was  al- 
lowed.    Poison  V.   Burke.  V,   i. 

Entering  Record.]— Where  a  de- 
fendant has  entered  a  record  and 
given  notice  of  trial,  the  plaintiff  is 
not  entitled  to  the  costs  of  also  en- 
tering a  record,  but  where  the  plain- 
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tiff  had  (lone  so  and  liis  record  had 
hcen  used  at  tlie  trial,  and  the  ver- 
dict entered  upnn  it,  it  was  held  too 
late  to  (ihject  to  the  costs  heing  al- 
lowed  him.     I'ioii   V.  Roinicux,   VII, 

()/) )    irilncsscs. 

Letters  and  Telegrams.]  —  Let- 

t(rs  and  telegrams  sent  for  the  con- 
venience of  witnesses  out  of  the  jur- 
isdiction, Ikeyond  the  necessary  ccjst 
of  prncurinjT  their  attendance,  arc 
not  taxahle.  McMickcii  v.  Untarin 
Bank.   VIll,  513. 

Expert  Witnesses.  I  —  A  defeml- 
ant  in  a  replevin  suit  in  a  County 
Court  took  a  veterinary  surgeon  to 
the  plaintiff's  residence,  in  order  to 
examine  the  animal  in  question,  for 
the  purpose  of  giving  evidence  at  the 
trial.  The  defendant  succeeded  in 
the  action,  and  on  taxatimi  of  costs 
the  County  Court  Clerk  made  an  al- 
lowance to  the  veterinary  surgeon 
for  his  time  and  expenses,  and  to  the 
defendant  fnr  his  expenses  accom- 
panying him.  This  was  aftirmcd  by 
the  County  Court  Judge  on  revision 
of  taxation,  'fait  v.  Burns.  VIII,  19. 

Witness  Not  Called.  ]— To  he  al- 
lowed the  costs  of  a  witness  attend- 
ing at  a  trial,  hut  not  called  or  ex- 
amined, it  is  necessary  to  show  four 
things : — 

[.  That  he  was  a  necess.iry  and 
material  witness.  2.  That  he  was 
in  attendance.  .t,.  What  he  was 
l)rought  to  depose  to.  4.  The  rea- 
son why  he  was  not  examined.  Mc- 
Mickcii    V.    Tlir  Onlarin   Bank.   Vlll. 

Fees  Not  Actually  Paid,  j  — 
.Schedule  C.  of  The  County  Court 
Act.  1S87,  provides  that  "the  costs 
iiuist  he  strictly  taxed  according  to 
the  very  letter  and  spirit  of  the  tar- 
iff. an(l  before  taxation  of  witness 
fees  the  fees  nuist  be  actually  paid, 
unless  the  Judge  otherwise  orders." 
On  taxation,  the  C,)unty  Court  Clerk 
allowed  certain  witness  fees,  which 
iiad  not  been  actually  paid.  On  re- 
vision   of    taxation    by    the    County 


Court   Judge    he    made    an    order    al- 
lowing  them. 

y /(•/(/,  that  the  County  Court  Judge 
had  jurisdiction  to  make  the  order. 
Tait  V.  Hums.   VIII,   19. 

Sec   also   Jl.STlLES   OF   THE    Pe.VCE, 


III.    SecX'UITY     I'OK     C0.STS. 

((/)   iriiii  Entitled, 
(b)  Jlozi!   Obtained. 

(r)  Plaintiff's  Ri'sidrncc,  Proof 
of. 

((/)   Perm    and   Sufficiency. 

(e)  Stay  of  Proceed  in  f;s  Pend- 
ing .l/'plication. 

(  f)   ['aynient  inlii   Court. 

(A')    l\iynicut  Out   of   Court. 

ill)   I'urtlicr  Security. 

(  ('  )   Discharging    Order. 

(j)    .Ipf^eals. 


(a)   Who   Entitled. 

(aa)   Real    Property  Act. 

(bb)    Xo    Defence    to   Action. 

(cc)    Real    Estate    Within    Pro- 
vince. 

(dd)   Nominal   Plaintiff, 

(ee)   Foreign        Corporation       a 
Plaintiff. 

(  ft  )    Pending      Summons      for 
Judgment. 

(aa)    Real    Property  Act. 

Issue.]  — P,.  applied  for  a  ccrtiti 
cate  of  title.  McC.  filed  a  caveat, 
and  an  order  was  made  for  the  trial 
of  an  issue  in  which  he  was  made 
plaintiff.  B.  applied  foi  security  for 
costs. 

Held,   that    B.    was    in    reality    the 
plaintiff,  and  could  not  obtain  secur- 
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tor  costs. 

,    J/O. 


McCarthy  v.   Ihul^lcy. 


Petition.]  —  When  a  ])ctition  is 
tiled  by  a  caveator  under  The  Real 
Priiperty  Act,  and  the  petitioner  re- 
sides out  of  the  jurisdiction,  he  nnist 
give  security  for  costs. 

If  the  respondent  shows  cause  to 
the  petition  without  asking  for  se- 
curity, he  therehy  waives  the  right 
to  it  in  respect  to  that  motion. 

Sciiiblc.  this  may  not  waive  the 
right  to  security  in  respect  of  an  is- 
sue to  try  questions  arising  upon  the 
petition.     Ross  V.   M(>i\i;au,  \'1I,  50,V 

(hh)    No   Defence  to  .Action. 

No  Defence  to  Action.]  —  //,•/(/, 
tl-.at  ;i  defendant  has  im  right  to  se- 
cf.rity  for  costs,  unless  he  has  a  tle- 
leiice  on  the  merits.  Tlir  Wrstcni 
P.lcctric  Light  Co.   v.    McKcncic,   II, 

No  Defence  to  Action — D«u!>t.] 
—  L'pnn  an  apiilicaiion  fnr  security 
fi'r  costs,  the  plaintiff  cainiot  (nther 
than  in  jiroof  of  defendant's  admis- 
sion) file  affidavits  in  i)roof  of  his 
cause  of  action  and  oblige  the  de- 
fendant to  show  that  he  has  soiU'' 
defence.  An  action  was  brought 
upon  a  foreign  judgment.  Upon  an 
arplication  for  security,  the  plaintiff 
filed  a  certified  copy  or  exemplifica- 
tion of  the  judgment.  .The  exist- 
ci:ce  of  the  judgment  was  admitted 
|iy  the  defendant,  and  he  did  not  al- 
kge  i)ayment   of  it. 

//i'.'(/,  that  as  there  might  he  some 
flotibt  upon  the  construction  of  the 
.ii:dgnicnt  as  to  whether  it  was  of 
^iicli  a  nature  as  to  raise  an  imi)lied 
promise  to  pay  it,  the  defendant  was 
tint  tci  be  deprived  of  liis  right  to  sc- 
ctnitv.  The  British  Linen  Co.  v. 
Md'iea'i.  VI.  2Q. 

(cc)    Real    Estate  Within  the   Pro- 
vince. 

Not  an  Answer  to  Application,] 

The  ownership  of  mn'ncumbered 
i\ai  estate  within  the  Province  is 
Hit  sufficient  answer  to  an  applica- 
t'"n   for  securitv  for  costs.     .\   mort- 


gage to  an  officer  of  the  Court  upon 
such  real  estate  may  be  sufiicient  se- 
curity.    Caston   v.   Sc"tt.    I.    117. 

An    Answer    to    Application. ]_ 

The  ownership  of  unincumbered  real 
e-tate  within  the  Province  may  l)e  a 
sufiicient  answer  to  an  application 
for  security  for  costs,  based  on  the 
plaintitT's  non-residence,  diston-  v. 
■S'colt.  I  M.  R.  117,  not  followed. 
Wood  v.  CiiiiUctt.  X,  570. 

Proof  of  Value.]— The  plaintilT, 
who  lived  out  of  the  jurisdiction, 
moved  to  set  aside  a  pr.ecipe  order 
for  security  for  costs  on  the  ground 
that  he  owned  real  estate  of  suffici- 
iiit  value  within  the  jurisdiction  to 
secure  costs.  The  affidavit  in  sup- 
port of  the  motion  alleged  that  half 
a  section  of  land  in  the  Province 
wa,^  vested  in  him,  and  that,  ac- 
cording to  the  best  of  his  knowledge, 
information  and  belief  it  was  worth 
S.',.ooo,  and  that  it  was  unincumber- 
ed as  he  was  informed  and  verily 
believed. 

Held,  that  such  affidavit  did  not 
ci;mply  with  rule  500  of  The 
Queen's  P.ench  .\cl.  1S03.  .as  it  did 
not  give  the  plaintiff's  ground  of  be- 
lief, and  that  there  was  no  sufiicient 
evidence  to  suiiport  the  phiiiitiff's 
aiii)lication.       Hohson    \.    Lcask.   XI, 

(dd)    Notm'nal   Plaintiff. 

Action  for  Benefit  of  Others.]  — 
I'pon  an  application  for  security  for 
costs,  it  appeared  that  the  plaintiff 
had  assigned  the  cause  of  action  to 
three  persons.  .After  the  application 
had  been  made,  two  of  these  per- 
sons  re-assigned   to  the  plaintiff. 

Held,  that  no  order  for  security 
should  be  made;  although  had  one 
e.xisted  it  would  not.  under  such  cir- 
cumstances. ha\c  been  discharged. 
F.:\ins  v.   Boylr.  V.   15J, 

Assignment  of  Cause  of  Ac- 
tion,] —  A  plaintiff  having  assigned 
his  cause  of  action,  the  defetidant  is 
entitled,  upon  discovery  of  the  fact, 
to  security  for  costs,  if  he  move 
promptly,  notwithstanding  that  he 
tuay.    by    dulay.    be    disentitled    upon 
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oilicr  grounds.       Fiviaii   v.  Plaxton. 
11,   124. 

Assignment  of  Cause  of  Action 
as  Security  Only.)— ,\  plaintiff  or 
jKtititjncr  will  not  bu  ordered  to  give 
.seeiirity  for  costs  on  the  ground  that 
he  is  insolvent  and  lias  assigned  the 
claim,  if  the  assignment  was  only 
given  as  security  and  he  is  still  in- 
terested in  the  collection  of  the 
money.        Shields    v.    McLaren,    IX, 


Sec   also   Martindalc 
338. 


V.    Conklin,    I. 
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(ee)    Foreign  Corporation  as 
Plaintift. 

Foreign  Corporation.]  —  i.  A 
Company  must  be  said  to  be  resi- 
dent at  its  head  office.  2.  If  the  head 
office  of  a  plaimiff  Company  be  out 
of  the  jurisdiction,  l^riiita  facie  the 
defendant  is  entitled  to  security.  3. 
The  plaintiff  Company,  resident  in 
England,  was  being  wound  up  there 
under  the  statutes  in  force  in  Eng- 
land. 

Held,  that  the  defendant  was  en- 
titled to  security  for  costs,  even  al- 
though the  Company  had  large  as- 
sets in  this  Pro\ince. 

4.  A  serious  doubt  as  to  there  l)e- 
ing  an  etTeetive  remedy  if  defendants 
obtain  a  judgment  for  their  costs, 
warrants  the  m.uking  of  an  order  for 
security.  5.  Security  ordered  with 
stay  of  proceedings,  although  the 
plaintiff  was  upon  the  point  of  go- 
ing to  trial.  6.  A  winding-up  order 
is  not  of  itself  a  stay  of  proceedings, 
and  notice  of  trial  given  after  such 
order  will  not  on  account  of  it  be 
set  aside.  Xorthzeest  Timber  Co. 
V.  McMillan.  III.  277. 

(ff)    Pending  Summons  for  Judg- 
ment. 

Security  to  be  Given  First.]  — 
Where  a  summons  was  taken  out 
to  enter  judgment,  and  during  the 
pendency  of  such  sunnrions.  a  sunn- 
mons  for  security  for  costs  was 
served,  that  security  must  be  given 
before  the  defendants  can  be  called 
on  to  show  cause  to  the  suinmons  to 
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enter    judgment.        Taylor    v. 
Lake  Lumber  Co.,  I,  240. 

(b)   Hole  Obtained. 

(aaj   Praecipe. 

(bb)    Delay,    Effect    of. 


(aaj   Praecipe. 

Power  to  Issue.]— The  Clerk  of 
Records  and  Writs  has  i)ower  to  is- 
sue, upnn  i)r;ecipe,  an  order  for  se- 
eiirity for  costs,  where  from  the  bill 
the  plaintiff's  residence  appears  to 
be  without  the  jurisdiction.  Bavncs 
V.   .^L^tcali.   IV,  ^5. 

Power  to  Issue.]  —  Waiver.] — i. 
A  pnecipe  order  for  security  for 
costs  may  be  issued  by  the  Clerk  of 
Records  and  Writs.  2.  The  defend- 
ant obtained  a  prrecipe  order  with  a 
stay  of  proceedings.  The  plaintitT. 
treating  that  order  as  a  nullity,  noted 
the  bill  fi'o  confcsso.  Tlie  defend- 
am  llien  ajiplied  to  the  Referee  lor 
aiiOiher  order  for  security.  This 
order  was  granted.  The  plaintitt 
ai^pealed  upon  the  ground  that  the 
bill  was  pra  confcsso,  and  that  the 
defendant  had  waived  his  riglit  to 
security  by  having  ])reviously  made 
an  application  to  stay  all  proceed- 
ings until  the  costs  of  a  prior  suit 
ha(i  l)een  paid. 

//('/(/,  I.  That  the  prrecipe  order 
was  valid.  2.  That  the  Referee's  or- 
der for  security  should  be  reversed. 
,?.  That  the  defendant  had  not  waiv- 
ed his  right  to  security  by  moving 
to  stav  proceedings.  Bavnes  v.  Mct- 
caU\  III,  438. 

(bb)   Delay.  Effect  of. 

Not  Aware  of  Facts.] — After  de- 
fendant had  obtained  a  postpone- 
mtnt  of  the  trial,  and  had  applied 
for  and  been  refused  a  further  post- 
ponement, he  applied  for  security 
for  costs,  alleging  that  lie  had  only 
learned  a  few  days  before  luoving  of 
the  fact  of  the  plaintiff's  absence. 

Held,  that  the  application  was  not 
too  late,  Carnithers  v,  IVaterous, 
IV,  402. 
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Extension  of  Time.]  —  Sec  Os- 
borne V.  Iiibstcr   (Infra),   IV,  399. 

(c)  Plaintiff's   Residence,    I'roiif   of. 

Alilioiigh  tlic  rule  is  that  upon  an 
application  for  security  for  costs  up- 
on the  ground  of  tlie  absence  of  the 
plaintit'f  this  absence  nnist  be  posi- 
tievly  sworn  to,  yei  where  in  tlie 
same  action  tlie  plaintiff  had  iiled 
an  affidavit  describing  himself  as  of 
a  place   without  jurisdiction. 

//.'/(/,  that  the  absence  was  suffi- 
cieiuly  proved.  I'uir  v,  O'Brien, 
111.  080. 

(d )  form  and  Sufrieieney. 

Affidavit  of  Justification  —  lix- 
eiii lotion  —  Extension  of  Time.]  — 
An  order  was  made  directing  secur- 
ity to  be  given,  within  a  certain  time, 
tu  the  satisfaction  of  the  Master. 
Plaintiff  l)rought  in  a  bond  with  one 
surety  who  justified  in  $400  over  his 
ji'si  debts,  but  said  nnthing  abmit 
exemptions.  The  defendant  tiled  an 
aftidavit  impeaching  the  surety's  sol- 
vency. The  Master  disallowed  the 
bend. 

Held.  I.  That  the  Master  had  act- 
ed properly.  2.  That  further  time 
should  noc  be  given  unless  upon  ma- 
terial sufficiently  explaining  the  de- 
lay,   etc.        Osborne   v.    Inkster.    IV, 

m- 

((•)  Stay   of  Proceedings  Pending 
Aftlication. 

Summons    Served    Too    Late.]  — 

A  summons  for  security  for  costs 
was  returnable  the  day  before  the 
day  for  which  the  argument  of  a  de- 
niurrer  had  been  set  down.  It  had 
been  served  late  on  the  previous  day. 
An  enlargement  of  the  summons 
w.is  granted,  and  the  Judge  refused 
meanwhile  to  stay  the  argument  of 
the  demurrer.  Hooper  v.  McBcan, 
III,  682. 

(f)  Payment  into  Court. 

Money    in    Lieu     of    Bond.]    — 

M'lney   paid    into   Court    in    lieu     of 


giving  a  bond  for  security  for  costs 
will  be  ordered  to  be  paid  out  in  sai- 
istactioii  of  in',erl()cut(.)ry  costs 
Sutherland   v.   McKinnon.   Ill,  608. 

Not  Less  than  $400.  ]— The  Re- 
feree having  made  an  urder  that  se- 
curity for  costs  should  1)e  given  "in 
accordance  with  the  usu.nl  pr;iclice 
of  this   Court  " — 

Held,  that  he  could  not  permit  the 
|)lamtiff.  in  lieu  of  giving  a  bond,  to 
]>ay  into  Court  a  sum  less  than 
$400.  .Me.Mieken  v.  The  Ontario 
Ihsnk,   \'\.   175. 

ig)   l\tyment   Out   of   Court. 

When  Declaration  Not  Filed 
Within  One  Year.  |  —  The  plaintiff 
did  not  declare  within  a  year  after 
the  writ  was  reiurimble.  He  after- 
wards apjilied  for  payment  out  of 
Court  of  $200.  paid  in  as  security 
f(/r  c(ists. 

//('/(/,  I.  That  although  the  i)laiii- 
tiff  is  out  of  Court  after  the  ex[)iry 
of  the  year,  yet  if  he  files  his  declar- 
ation it  is  irregular  only,  and  not 
\(iid.  and  the  irregularity  may  be 
waived.  2.  That  the  defendants 
could  not  sign  judgment  of  non  pros. 
so  as  to  t;ix  costs.  Cooper  v.  X'ias, 
.^  B.  &  Aid.  271.  followed.  .^.  Al- 
though the  defendants  could  not 
have  sued  on  a  bond  for  security 
nor  made  a  motion  to  have  any  of 
tlie  money  paid  out  to  them,  yet  the 
not  have  an  order 
out  to  him  without 
defendants,  and  tie- 
impose  the  condition 
lie  first  paid.  Dick- 
Res  eri'C    fund    Life 


Iilaintiff  could 
that  it  lie  paid 
the  consent  of 
fendants  might 
that  their  costs 
son    V.    Mutual 


.Issoeiatiioi.   \TI.    125. 

Appeal  to  Supreme  Court  —  Re- 
taining Money  in  Court  Paid  in  by 
Successful  Party.] — A  plaintif?  who 
has  been  affirmed  on  appeal  to  the 
I'"ull  Court,  is  entitled  to  have  paid 
out  to  him  the  money  he  had  paid 
into  Court  as  security  for  costs,  not- 
withstanding an  appeal  by  defend- 
ant to  the  Supreme  Court  of  Can- 
ada. Hamill  V.  Lilley  (1887),  56  L. 
T.   N.   S.   620,   and  ^larsli   v.    Webb 
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(iS'MJ).  IS  P.  R.  64,  followed.  Jhiv 
V.  A' »//.•(/ (,'«•,  XII.  451. 

(/( )   Furtlwr  Security. 

What  Must  be  Shown.)  —  Al- 
though an  order  for  security  fur 
costs  has  liceii  made  and  complied 
with,  an  order  for  furtlier  security 
can  lie  granted  upun  a  proper  case 
heing  made. 

On  an  application  for  furtlier  se- 
curity, defeni'anl.s  must  show  that 
tlicy  could  not  liavc  foreseen  that  the 
cause  was  one  in  which  security  tn 
a  l.'irKcr  anutunt  than  that  usually 
ordered   would   have   heen   i)roper. 

In  this  case  the  defendau'  failed 
to  sliow  that  costs  alreatly  incurred. 
and  to  which  they  were  entitled,  had 
cxiiausted  tiie  security  already  given. 

Application  refused.  Hrll  v.  I.aii- 
(idv.  Q  P.  R.  100.  followed.  Charh'- 
l">is  v.  Great  Xortlm'cst  Central 
Railway  Co.,  IX,  60. 

(■/)    nisch,irriinp,    Order. 

On   Return   to   Jvirisdiction.  ] — .\ 

plaint ilt  cdiiiing  to  reside  within  the 
jurisdiction  after  an  order  for  secur- 
ity for  costs  has  been  made  against 
him,  cannot  get  tlie  order  rescinded 
without  convincing  tlii>  Court  that 
his  intended  residence  within  the 
jurisdiction  is  to  bo  of  a  more  per- 
manent character  than  for  the  tem- 
porary purpose  of  enforcing  his 
claim  by  .'iction.  llozvard  v.  Hoiv- 
ard,  1,0  L.  R.  Ir.  ^40;  Westeiibergx. 
Morlimore.  44  L.  J.  C.  P.  jHq.  L.  R. 
10  C.  P.  4,-^S.  followed.  Cardiiic^ly 
v.  Johnson,  XI,  4. 

Permanent  Return.) — When  an 
order  for  security  for  costs  has  been 
made  and  security  .actually  given  un- 
tler  it,  the  order  will  not  be  dis- 
charged on  the  plaintiff  returning  to 
reside   permanently   in   the    Province. 

Senihle,  it  is  otherwise  if  the  se- 
curitv  has  not  been  given.  Brozcii 
v.   S'liantc,   VII,  42. 

(;■)  .-i luteals. 

faa)   Equity. 

(bb)   Supreme  Court. 


(aa)    F.fiuity. 

Deposit  of  $40.)  —  In  equity, 
where  ;i  party  appeals  to  the  Full 
(I'tirt  fmm  an  order  of  a  single 
Jtidge  overruling  or  allowing  ;i  de- 
mtiirer,  he  nuist  pay  into  Cyurt  the 
Usual  deposit  of  $40  as  security  fur 
co>ts.     ll'illianis  x.  Ma,^ee,  VIII,   17. 

Demurrer.)  —In  etpiity.  where  a 
party  appeals  to  the  Full  Court  from 
an  order  of  a  single  Judge  overrul- 
ing or  allowing  a  demurrer,  he  must 
pay  into  Court  the  usual  dejiosit  of 
$40  as  securitv  for  costs.  irHlianis 
V.  Ma<:ee.  \\\l.   17. 

(bb)    Supreme   Court, 

Form  of  Bond_.S'/.v/(-  of  Cause.] 
— On  an  applicatinn  for  the  ;dl(3w- 
tince  of  a  bond  f(ir  security  fur  the 
costs  of  an  appeal  to  the  Suiireme 
Court,  the  (nuis  of  satisfying  the 
Court  of  tile  sufficiency  of  the  secur- 
ity is  upon  the  appellant.  Such  a 
bund  ought  to  be  in  fa\or  of  the  re- 
spondent atid  not  I  if  the  Registrar 
i>\  the  Court.  One  surety  may  un- 
iler  certain  circumstances  be  eflici- 
ent.        .Ittoniey-General   v.    Poiiseea. 

y,  300. 

.V<r  also  Ki.i-rTiox.s,  TH.    (/")   &    (.t,0. 
.SVi'  alsi)  lNTERri,F,.\i)i;R. 
See  also  LtnEL. 


IV.  Tax.xtion". 

Appeal.]— There  can  be  no  appeal 
from  taxation  until  a  certificate  has 
been  issued,  f'/n'n;/  Baitl:  v.  Poiii^- 
hus.  III.  48. 

Unnecessary  Affidavits.]— //('/»/. 
I.  .1  taxing  officer  has  power  to  al- 
low or  disallow  affidavits  used  on  an 
application,  without  express  direc- 
tion. 2.  .A.  motion  was  refused  up- 
on a  technical  objection,  and  the 
Master  disallowed  affidavits  filed  in 
answer  to  the  motion.  His  discre- 
tion was  not  interfered  with  on  ap- 
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peal.     Ogilvic 
II.    l-'O. 


Milling;   Co.   v.   Small, 


Appeal  —  Statement  —  Ohjcc- 
tuns  —  Material  for  Appeal.] — On 
ail  iippcal  from  a  taxation  of  costs 
on  the  equity  side  of  the  Court,  it  is 
nut  mccssary  tliat  tlie  ai)plicaiit 
i^linukl  liave  carried  i"!!  his  oiijcctiuiis 
before  the  .Master,  but  in  the  eveiu 
oi  liis  succeedin^f  on  a  ground  not 
taken  heforo  the  Master,  lie  may  be 
(irdcnd  to  p.iy  costs.  McMiehen  v, 
Uiilario  Iniiik.   \'III.  513. 

Appeal.  —  Material.]  —  I'pon  a 
taxation  of  costs  before  the  Master, 
no  ovidence  was  produceil  upon  a 
l;.rge  number  of  items,  but  the  |)art- 
its  relied  merely  on  the  oral  state- 
iitents  of  the  respective  attorneys, 
and  the  entries  in  the  books  of  the 
Ciiurt  and  of  the  Clerk  in  Chiunbers. 

On  appeal  from  the  Master's  tax- 
ation— 

Held,  that  a  Jud.ue  should  not  in- 
tcri\ri.-  when  be  has  not  before  him 
the  vlutements  on  which  the  parties 
chose  to  reply,  or  any  proper  evid- 
t.rce  of  the  state  of  facts  presented 
[1.1  the  Master. 

//(•/(/,  also,  that  no  e\idence  not 
ki'nre  the  Master  should  be  used  on 
tlk  appeal.  Liz'iiigstoite  v.  Rineaiui, 
Mil.  _'()8. 

One  Taxable  Item.] — A  solicitor 
rciiilered  a  bill  containing  charges 
ftir  con\eyancing,  and  also  a  lumj) 
charge  of  $1,000,  commission  on  a 
purchase.  lie  afterwards  divided 
the  account  by  rendering  two  separ- 
ate bills,  one  containing  the  convey- 
ancing items  and  the  other  ihe 
charge  for  connuission.  lie  then 
brought  this  action  to  reco\cr  the 
aiiiount  of  the  two  bills,  clai'iiing 
the    conuuission    under    the    conniion 

Clin.lits. 

The  defendant  applied  to  have 
bi'th  bills  referred  for  taxation. 

//(■/(/  (reversing  the  decision  of 
Taylor.  C.  J.).  I.  When  a  solicitor's 
bill  coiuains  one  taxable  item  the 
whole  bill  is  taxable.  J.  That  the 
first  bill  was  clearly  taxable,  and  the 
statute  can  not  be  evaded  b.v  the  de- 
vice   of    dividing    the    one    bill    into 


two,  3.  When  there  is  no  prcscrib- 
eil  tariff,  the  taxing  officer  must  m- 
form  himself  in  the  best  way  he  can 
as  to  the  proper  amoimt  to  allow. 
tioieard  v.  Burrows,   VII,    iSi. 

See  CoKPORATioNS,  IX, 

See  St.utte.s,   IV. 

See  TRLsTiiE  Ri-.i.nu-   .\ct. 


V.  Si:t-Off. 

Interlocutory  Costs.  |  —  Inter- 
locutory cost>  :uay  be  ^ei-otY  agaitist 
interlocutory  costs.  If  the  right  ot 
set-off  be  coiuested,  the  successful 
party  may  be  entitled  to  the  co>ts  of 
the  application.  Real  lislate  Loan 
Co.  V.  .\loleszeorth.  Ill,  lyu. 

Former  Application.  |  —  A  set- 
off of  costs  of  a  former  application 
against  those  of  a  later  one.  can  only 
be  allowed  as  part  of  the  order  made 
on  the  later  application,  or  upon  a 
special  application  after  both  sets  of 
costs  are  t;ixeil.  Mell'illiams  v. 
Bailey.  IX.  563. 

See  al.u)  }v\i\. 


VI.  Ckoss-Reff.rences. 

See  .XiriDWiTs.  Ill;  Ai'im.ai..  IX; 
Att.xcu.me.nt  or-  Picrsox.  Ill; 
Attornkv  -  (Iener.m.  :  Cori'or.\- 
TioNs.  IX.  (/').  (e)  ;  CorsTV 
Coi-Kis.  I,  (/').  (>•),  V;  Crim- 
i.vAi.  Law,  I;  Damage.s;  Exe- 
cutions. II;  Ix.n'NiTro.N'.-^,  I, 
III;  [\Ti:i<i'i.i;At)i;R,  I\' ;  New 
Trial;  Partxersiiii',  I\' :  I'av- 
MKNT  Into  and  Out  oi-  Court; 
Practice.  X ;  Stay  of  Proceed- 
ings, I:  Taxation.  X.  XI; 
Trustees  Relief  Act;  Trusts. 
III. 
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COUNTER-CLAIM. 

Arising  After  Action.  |  —  A   dc- 

fciul.'int  caiiiioi  iiiunU'r-flaiin  in  K- 
.si)ict  of  ;i  i-auiic  I  if  act  i(  111  iKit  ina- 
tiirt'd  htfdif  tlif  issue  of  the  writ.  A 
plea  of  coiiiitcr-claiiii  sin  mid  sliow 
that  it  was  i)ay;il)li'  hifurc  ami  ai 
the  coiniiKiiciiiuiU  of  ihe  action. 
Sharp   V.  McBiiniic,   III,    i6i. 

Arising   Out   of   Jurisdiction.]  — 

H''l(l,  a  dcfciulaiU  can  only  set  up  by 
way  of  couiiter-claiin  or  set-off,  a 
demand  for  which  he  can  l-niK  ''"i 
action.  Therefore,  a  cause  of  ;iclion 
which  arose  out  of  the  jurisdiction 
cannot  i>e  set  up  hy  way  of  counter- 
claim or  set-off,  unless  the  circum- 
stances he  such  as  to  permit  uf  an 
action  heinp;  hrfiught  u[>on  it.  Con- 
adiaii  Bank  of  Com  mow  v.  Xortli- 
ti'0()(/,  V,  34J. 

Striking  Out  Where  Jury  Ne- 
cessitated.!—  In  an  action  for  pos- 
session of  land  hy  a  landlord  against 
his  tenant,  the  defendant  may 
counter-claim  against  the  plainiit'f 
for  damages  for  illegal  seizure,  dis- 
tress and  sale  of  his  goods  under  an 
alleged  claim  for  rent  of  th.e  same 
land ;  and  the  paragraph  of  the  state- 
ment of  defence  setting  up  such 
counter-claim  will  not  he  struck  out 
on  the  ground  that  it  raises  an  issue 
he  tried  bv  a  jury. 
riiipps.  Q  P.  R.  240, 
Camci-nu.  10  P.  R. 
Goi\.-a\tlock  V.   Fcrrv, 


which    should 
Dockstadcr  v. 
and    Goriiif;    v, 
406,    followed. 
XI,  257. 


See  Jury. 


COUNTY   COURTS. 

I.    Al'I>E,\LS. 

II.  Judgment. 

III.  Jurisdiction. 

IV.  Pleading. 
V.  Prohibition. 

VI.  Tr.\nsfer  of  Actions. 


I.    .Al'l'EAIS. 

(((j   /[■/(.■)(   Will  Lk: 
{b)  I'liUticc. 

(</i  1/ ■//,•;/  inil  Lie. 

(aa)   Replevin. 

(Ill))    i'"rom   liiterlocutorv  and  Fin 
al   Orders. 

(aa)   Replevin. 

Judgment  Wrong,  but  Appel- 
lant not  Eventually  Entitled  to 
Succeed.] — In  an  acton  of  replevin 
in  a  Couiiiy  Court,  the  jury  found  a 
verdict  for  the  defendants.  On  mo- 
tion the  County  Court  Juilge  set 
aside  this  verdict  and  entered  or.e 
for  the  plaintiff. 

The  defendants  then  appealed  t'l 
the  Court  of  (Jueen's  Bench  m\i\<  r 
^\  \ic.,  c.  -',  s.  21,  (,.M.  1890.  ;i> 
Mibsiituted  by  section  24,^  of  The 
County  CourtV  Act,  1887. 

Held,  that  there  is  no  .ippeal  in  an 
action  of  replevin,  because  the  ques- 
tion in  issue  is  not  a  money  demand, 
but  one  of  title  to  goods. 

The  defendants  then  applied  to  the 
County  Court  Judge  for  leave  to  ap- 
peal to  the  Court  of  Queen's  Bench 
under  section  244  of  The  County 
Courts  Act,  1887,  and  leave  was  re- 
fused. 

They  then  applied  to  a  Judge  of 
the  Court  of  Queen's  Bench  for  leave 
to  appeal. 

Held,  that  the  Judge  of  the  Coun- 
ty Court  exceeded  his  powers  in  en- 
tering a   verdict   for  the  plaintiff  m- 
stead    of    granting    a    new    trial,    but 
that,    under    the    circumstances,    tlf 
defendants    having    little    means    an 
no    apparent    defence,    it    was    i 
interests  of  justice  not  to  alio 
litigation    to    be    prolonged,  ana 
leave  was  refused.    Haddock  v.  ku/- 
sell.  VIII,  25. 

(bb)    From  Interlocutory  and  Final 
Orders. 

Unnecessary  Order.] — No  appeal 
will  lie  from  an   order  of  a   County 
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C"urt    JihIko   (liri'oiiiiK   tin.'   C'lfrk   tci 

«i^'M       .'I       jlulKllKMlt.      wllioll,      witlKUlt 

siidi  order,  lii.'  slimiM  luivi;  si^'Ucd. 
luiir  V.  t7(i>7,',  V.  130 

Final     Order     o'     Judgment   — 

.liiiiiuiiiiciit  —  77;»('.  I  —  All  (irdcr 
111'  :i  Cniiiity  Court  JuUkl'  ;il  iln-  trial 
nf  ;ill  acliiiii  jjivin;.;  llic  plaiiiiiff  leave 
til  aineml  liis  particulars  of  claim 
inir^uaiil  to  .sectimi  .^jo  of  The 
e'l'iiiity  Courts  Act,  K.  S,  M  ,  c.  ,^3, 
arui  (imviiliiiK  tliat  defeiulant  should 
liiive  tifteeii  tlays  to  put  in  a  dispute 
luue  to  the  amended  claim,  ami  th,u, 
ill  default  of  such  lieinjr  put  in,  jiul^f- 
iieiit  miKlit  he  signed  for  the  i)lain- 
lit'f  for  the  full  anil  Hint  claimed,  is  a 
tir.al  order  <<v  iiidji-ment  from  which 
ail  ripiiea!  may  he  taken  to  the  Court 
lit  (jueen's  Bench  under  section  315 
I  if  the  .\ct  as  amended  hy  59  \'ic.,  c. 
.!,  s.  2.     Brciiclilcy  v.   McLcmi,  XII. 

Srr  (ils:>  Graham  v.  Harrison,  VI. 
210. 

From  Ex  Parte  Order  Setting 
Aside  Judgment  —  On/i'r.s-.  |  —  Un- 
iJiT  54  \'ic..  c.  _',  s.  _'i,  suhstituted  for 
"tctioti  -'4,^  of  The  County  Cniiris 
Act,  1SS7,  there  is  an  appeal  to  a 
.hulgc  of  the  Court  of  Queen's  Hmcli 
frdiii  any  order  made  hy  a  County 
Cnurt  Judge,  final  or  interlocuiory, 
;itul  wdiether  upon  the  merits  in  an 
action,  or  upon  a  mere  point  of  prac- 
tice. A  judgment  hy  default,  regu- 
larly signed,  canni>t  lie  set  aside  ix 
parte,  hut  only  upon  notice  to  the 
plaintiff  and  an  aftidavit  of  merits, 
and  this  rule  applies  to  the  County 
C'niirts  as  well  as  the  Court  of 
Queen's  Bench.      jl/c/viU'  v.  Ritiiihl,-, 

■'"r,  so. 

(b)   I'raclia'. 

('an     Certificate  of  Judge. 

(Ill) .    I'iling  Evidence. 

I'cc)    Security. 

Md)   Apiieal  to  a  Single  Judge  or 
Full  Court 

(aa)  Certificate  of  Judge, 
Mandamus.] — Proceedings  in  ap- 


|ie,il  frnin  the  Cnuiity  Court  had  hecn 
taken  ai'd  ,in  unsigned  certiticiie  of 
the  Cninity  Judge  filed  with  the  I'ro- 
tliiitintary  within  the  |iroper  time,, 
under  the  helief  tli.ii  it  had  heen  pro- 
perly sigiud.  L'|ion  discovery  i<i  the 
f;;ct.  hut  after  the  time  for  filing  the 
certificate,  an  .iiiplication  \v,is  inaile 
to  the  Judge  til  ;itTi.\  hi>  Mgiiature. 
I  ie  refusi'd. 

//</(/,  that  the  Judge  was  right  in 
-o  reiiisjng,  ,ini|  an  application  for 
III  a  II  da  III  us  was  dismissed.  Orr  v. 
Harrrlt.  \'I,  300, 

Evidence     "in    Substance.")    

Accotupaiiying  an  .appeal  hook  upon 
a  Cmiiity  Court  appeal  was  a  certifi- 
cate frnni  ihe  County  Judge,  th.at  it 
contained  "the  es  i'leiicc  in  suhstancc 
taken  at  the  trial." 

//i7i/,  th;it  the  certificate  was  in- 
sufficient, aiul  the  appeal  was  struck 
out  of  the  list.  iriiiiiifrf;  ll'atrr 
Works  Co.  V.  \\'iimi(<Cii  Street  Rail- 
way Co.,  V'l,  614. 

(hh)    Filing  Evidence. 

Transmission  in  Sealed  Pack- 
age —  .Stamps.  \  —  In  filing  a  copy  of 
the  notes  of  evidence  in  the  County 
Court  for  the  purpose  of  an  appeal 
to  the  Queen's  Bencli.  it  is  neces- 
sary, under  sectimi  ,^24  of  The  Coun- 
ty Courts  Act.  that  a  law  stamp 
should  he  affixed  to  the  dncumcnt. 
It  is  essential,  under  section  3.',;?  of 
the  Act.  that  the  Clerk  of  the  Coun- 
ty Court  should  transmit  directly  to 
the  Prothonotary  of  the  Que-en's 
Bench  in  a  scaled  jinckagc  all  the 
Iiapers  and  proceeding.s  in  this  nffice 
relating  to  the  suit,  and  where  such 
papers  were  handed  hy  the  County 
Court  Clerk  to  the  appellant's  attor- 
ney in  an  unclosed  envelope,  and  the 
ailorney  had  them  in  his  possession 
until  the  da>-  before  the  hearing  of 
tlie  appeal,  it  was  dismissed  with 
costs.     Burke  V.  Dron'ii,  IX.  305. 

(cc)    Security. 

Time  for  Giving  —  Notice  of 
.Setting  Ih)ieii.] — This  case  was  tried 
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before  the  Judge  of  the  County  Court 
of  Marquette,  who  entered  a  verdict 
for  the  plaintiff  on  May  I2th,  1890. 
The  defendant  apjjiied  for  a  reversal 
of  the  judgment,  and  the  application 
was  dismissed  on  July  3rd,  i8go. 
The  defendant  served  notice  of  his 
intention  to  appeal  to  the  Court  of 
Queen's  Bench  on  July  12th,  but  the 
security  was  not  perfected  until  Sep- 
tember   loth. 

Uiid  (Killam.  J.,  dissenting),  that 
.section  243  of  The  Coimty  Courts 
Act.  1887,  taken  in  connection  with 
the  other  provisions  of  the  Act  re- 
lating 10  Appeals,  reciuires  the  secur- 
ity to  be  perfected  within  ten  days 
after  the  decision  appealed  from. 

Scmblc,  per  Bain.  J. — That  no  no- 
tice of  the  setting  down  need  be 
given.  Per  Killani  J. — There  is  no 
definite  limit  of  time  for  giving  sc- 
ciirity  on  appeal  fixed  by  The  Coun- 
ty Courts  Act.  Mnlvihill  v.  La- 
cluitne,   VII,    189. 

Payment  into  Court — .][oiiey  In- 
stead of  Bond.] — Upon  opening  of 
the  appeal,  it  was  objected  that  no 
bond  for  security  for  the  costs  of  tlie 
appeal  had  been  given.  It  appeared, 
however,  tha,t  security  had  been  giv- 
en by  payment  of  money  into  Court. 

Held,  where  the  necessary  sum  has 
l;ecn  paid  into  Court  or  (jther  secur- 
ity given  with  the  sanction  of  the 
County  Judge,  and  he  has  certified 
the  case  to  this  Court,  the  giving  of 
a  bond  is  not  unde'-  the  ])resent  Act 
a  condition  precedent  to  the  hearing 
of  the  appeal,  and,  as  it  is  admitted 
that  the  money  has  been  paid  into 
Court  with  such  sancti(jn.  in  this 
case  the  hearing  of  the  appeal  should 
be  proceeded  with.  Gcrrie  v.  Clies- 
ler.  V,  258. 

Payment  into  Court  — Condition 
Preeedent.] — By  the  County  Court 
Act.  1887,  the  giving  security  for.  or 
depositing  in  Court,  the  amount  for 
which  judgment  has  been  recovered, 
and  a  sum  sufficient  to  cover  the  pro- 
bable costs  of  the  appeal,  is  a  condi- 
tion precedent  to  the  right  to  appeal. 
An  objection  that  such  conditions 
have  not  been  complied  with  may  be 
taken  when  the  appeal  comes  on  to 


be  heard    and   may  be  supported  by 
affidavits.        Malum    v.    Inbster,    VI, 

(,dd)   .-\ppeal  to  a  Single  Judge  or 
Full  Court. 

More  Than  $50.]— The  plaintiff's 
claim  was  for  $70.70.  but  he  only 
recosered  judgment  at  the  first  trial 
for  $47.70  and  costs.  This  was  set 
aside  and  a  new  trial  granted,  when 
defendant  conuiienced  appeal  ptn- 
ceedings.  .Vl  the  second  trial  the 
plaintiff  had  a  verdict   for  $67.50. 

Held,  that  the  appeal  was  rightly 
brought  to  the  Full  Court  under  R. 
S.  ^l..  c.  32.  s.  315,  as  re-enacted  by 
59  Vic.  c.  3.  s.  2.  Hutehinson  v. 
Colby,  XII,  307. 

See  Ari'E.\L,   I. 

See  Costs,  II.    ((/). 


II.    JUDG.MEXT. 

Entry    in    Procedure    Book.]    — 

The    record   of    a    judgment    of    the 
County  Court  is  the  entry  thereof  in 
the   procedure   book.     Lu]in    v.    W'in 
uipei^    II,   225. 

Entry    in    Procedure    Book.]    — 

The  n.ite  or  memorandum  of  a  Coun- 
ty Judge  is  not.  Init  the  eiUry  of  the 
Clerk  in  ''  e  procedure  book  is,  the 
iudgmen*  iie  Jovee  &■  Searrv.  \'[. 
281. 


III.    JUKISDICTION. 

(a)  Judgments  Six  Months  Old. 

(b)  Equitable   Jurisdiction. 
((•)   Cause  of  Action. 

id)   Title  to  Land, 
(e)   Unsettled  Accounts. 

(  0   Poreign  Defendant, 
(g)  Deducing   Verdict. 
(//)   Ti)ne  for  Objection. 
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[a)   Jtidgniciils  Six  Months   Old. 

Setting  Aside  Judgment.]  —  A 
County  Judge,  under  section  308  of 
The  County  Courts  Act,  has  no  jur- 
isdiction to  set  aside  a  judgment  or 
cntertai.i  an  r  -plication  for  a  new 
trial  or  rehearing  after  six  months 
from  the  date  when  the  judgment  or 
decision  was  pronounced  or  given. 
Grundy  v.  Macdonald,  XI,  i. 

(b)  Equitable   Jurisdiction. 

Damages  not  Legally  Charge- 
able.]— Action  upon  a  note  given  for 
a  binding  machine.  Counter-claim 
for  non-performance  of  an  agree- 
imnt  to  furnish  repairs.  By  the 
written  contract  provision  was  made 
for  the  case  of  defective  portions  of 
the  machine.  The  evidence  did  not 
^uppcirt  a  case  under  the  written  con- 
iract,  and  the  agent  who  was  alleged 
til  have  made  tlie  verbal  agreement 
had  no  power  to  do  so. 

ilrld.  I.  That  under  C.  S.  M.,  c. 
3^.  s.  41,  authorizing  "  in  any  case 
not  expressly  provided  for."  the  ap- 
plication of  "  the  law  and  the  gener- 
al principles  of  procedure  or  practice 
in  the  Court  of  Queen's  Bench,"  the 
County  Court  had  jurisdiction  to 
consider  a  counter-claim  sounding  in 
damages.  J.  Tliat  tiie  defendant, 
having  no  right  acknowledged  by  the 
principles  of  either  law  or  equity,  the 
Judge  of  tlie  County  Court  had  no 
l>ower  to  award  him  damages  under 
the  Act,  authorizing  liim  "  to  make 
sui'h  orders,  judgments  or  decrees 
tlnrenpon  as  appear  to  him  just  and 
riprcLable  to  equity  and  good  con- 
-cience."  O'DonoUuc  v.  Fonscca, 
1\',  469. 

Specific  Performance.]  —  A 
C-unty  Court  Judge,  liaving  no  jur- 
isdiction to  decree  specific  perform- 
ance of  an  agreement  for  the  pur- 
chase of  land,  cannot  take  notice  of 
the  doctrine  that  equity  looks  upon 
that  as  done  which  ought  to  be  done, 
and  give  relief  accordingly.  Foster 
v.  Reez'es  (1892  2  Q.  B.  255.  Mc- 
.U;7/((;r  v.    Williams,   IX,   627. 

Rescission  of  Contract,] — In  the 

County  Courts  the  rules  of  equity  as 


to  the  rescission  of  contracts  pi-evail 
rather  than  the  rules  of  law.  Wat- 
siDi  Manufacturing  Co.  v.  Stock,  VI, 
140. 

Reformation     of     Contract,]    — 

Ctiumy  Courts  in  Manitolia  have  no 
jurisdiction  to  rectify  written  instru- 
ments for  fraud  or  mistake,  or  to  en- 
tertain an  action  for  the  recovery  of 
iiKiney  paid  under  the  strict  terms  of 
sncii  an  instrument.  The  provision 
in  section  70  of  The  County  Courts 
.\ci,  that  the  Judge  "may  make  such 
orders,  judgments  or  decrees  there- 
tipon  as  appear  to  him  just  and 
agreeable  to  equity  and  good  con- 
science," applies  only  to  orders  and 
decrees  in  actions  within  the  juris- 
diction of  the  Cnun  as  defined  by 
-eclion  60,  ami  deals  oidy  with  the 
l)raciice  and  procedure  in  such  ac- 
lifins  and  with  the  manner  in  whicii 
ihe  Judges  are  to  dispt>se  of  such  ac- 
ti(.n^.  at  the  trial,  and  section  60  only 
gives  jurisdiction  in  personal  actions, 
w  hich  constitute  one  of  the  three  di- 
\isions  into  which  civil  actions  main- 
tainable in  the  old  common  law 
courts  were  divided,  and  the  expres- 
si<)ii  cannot  he  construed  to  include 
a  claim  to  reform  or  cancel  a  deed 
for  fraud  or  mistake. 

The  pl.'iintiff  had.  by  mi>take.  giv- 
en the  defendants  a  chattel  mortgage 
for  an  amount  larger  than  lie  really 
owed  them. 

Under  threat  of  seizure  he  after- 
wards jiaid  the  full  amount  mention- 
ed in  the  mortgage,  and  then  brought 
this  action   to  recover  the  excess. 

Held  (  Dubuc,  J.,  dissenting),  that 
the  County  Court  has  no  jurisdic- 
tion to  entertain  such  an  action,  and 
a  non-suit  should  be  entered.  Crays- 
ton  v.  Masscy-Harris  Co.,  XII,  95. 

(c)   Cause  of  Aefiou. 

Whole  Cause  of  Action.]  — 
"  Cause  of  actinn  "  in  The  County 
Court  Act  means  the  whole  cause  of 
action.  An  action  may  proceed  in  a 
Court  other  than  the  one  of  the  dis- 
trict in  which  the  action  arose,  (i) 
by  leave  of  the  Judge  previous  to 
conmiencing  the  proceedings,  or   (2) 
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by  transfer  from  that  district  after 
action  comniienccd.  U'rii^lit  v.  Arn- 
old, VI,  I. 


{d)   Title  to  Land. 

Covenants.  |— 111  an  action  upon  a 
covenant  in  a  deed  against  encum- 
brances— 

Scniblc,  the  title  to  land  woulil  be 
in  question.     Re  Ardagh.  IV.  509. 

Bona  Fide  Dispute.]  —  In  order 
to  oust  the  jurisdiction  of  the  Coun- 
ty Court  on  the  ground  that  some 
right  or  title  to  land  is  in  question, 
it  must  be  shown  that  there  is  a  ho)ia 
fide  dispute,  and  when  the  Judge  has 
found  a  verdict  for  the  plaintiff,  it 
will  be  assumed  tiiat  he  had  inquired 
into  the  matter  and  decided  that 
there  was  no  such  dispute.  McMil- 
laii  V.   Jl'illiaDis,  IX,  627, 

Bona  Fide  Dispute  —  Effect  of 
Dispute  Xote.]  —  The  plaintiff,  a 
rural  municipality,  sued  the  defend- 
ant in  a  County  Court  for  the  taxes 
on  ;i  half-section  of  land  for  the 
years  uS88,  i8Sq,  iSgo  and  1891.  Tlie 
defendant  admitted  that  he  held  that 
land  as  homestead  and  pre-emption, 
and  paid  into  Court  the  taxes  for 
iSgi,  and  defended  as  to  the  taxes 
for  the  other  years.  In  his  defence 
note,  the  defendant  took  objection 
to  the  jurisdiction  of  the  Court,  on 
the  ground  that  the  title  to  land  was 
in   question. 

That  as  the  defendant  admitted 
his  homestead  and  pre-emption  right, 
no  question  of  title  was  in  dispute. 
The  question  was  one  of  law  upon 
uiulisputed  facts. 

That  a  dispute  note  does  not  stand 
in  the  same  position  as  a  plea  at  law 
under  the  old  practice,  and  that  the 
Judge  originally  and  the  Court  on 
motion  for  prohibition,  must  enquire 
into  and  determine  the  question  as 
to  whether  there  was  a  real  dispute 
concerning  the  ownership  of  the 
land,  upon  which  the  liability  of  the 
defendant  was  contingent.  The 
Rural  Munieipalitv  of  South  Norfolk 
V,   IVarren.  VIII,  481, 


(t')    Unsettled    Accounts. 


Abandoning  Excess.  ]  —  Section 
45  of  The  County  Courts  Act,  1887, 
provides  that  "  no  greater  sum  than 
$250  shall  be  recovered  in  any  action 
for  the  balance  of  an  unsettled  ac- 
count, nor  shall  any  action  for  such 
balance  be  sustained  where  the  un- 
settled account,  forming  the  subject 
iviatter  to  be  investigated,  in  the 
whole  exceeds  $400." 

Sub-section  i  of  above  section  pro- 
vides that  "  a  claim  in  contract  for 
any  amount  may  be  used  or  pleaded 
as  a  set-ofT  in  the  County  Court, 
provided  the  excess  over  $250  is 
abandoned  ....  Provided  that  in 
no  case  shall  a  greater  amoimt  than 
.'r250  be  recovered  in  the  County 
Court. 

Held  (Killam,  J.,  dissenting),  that 
where  the  balance  of  an  nnsettle<l  ac- 
count of  over  $400  exceeds  $250,  the 
])laintiff  may  abandon  the  excels 
and  sue  in  the  County  Court  for  and 
recover  $250. 

I'er  Killam,  J,  —  The  section  and 
sub-section  are  inconsistent,  and  the 
rule,  that  the  Court  being  an  inferior 
Court  and  having  only  the  jurisdic- 
tion conferred  by  statute,  this  juris- 
diction must  not  be  presumed,  limit- 
ing the  jurisdiction  in  cases  of  uii- 
.'^■ettled  accounts  to  those  accounts 
which  originally  did  not  exceed  $400, 
must   prevail. 

Held,  also,  sections  40  to  45  inclus- 
ive of  The  County  Courts  Act,  18S7, 
fix  the  limits  of  the  jurisdiction  of 
the  Court,  and  in  that  respect  con- 
trol the  sections  relating  to  attach- 
ment.    Dougall  v.  I-eggo,  VII,  445. 

Abandoning  Excess  —  Claim  for 
Interest.] — In  an  action  in  the  Coun- 
ty Court  on  a  promissory  note  for 
■^JS?.  dated  I2th  March.  1883,  pay- 
able nine  months  after  date,  with  in- 
terest at  8  per  cent,  per  annum,  the 
plaintifT  claimed  interest  at  8  per 
cent,  up  to  the  time  of  commencing 
the  suit  in  1804,  ^"(1  gave  credit  for 
two  payments  of  $50  each  on  ac- 
count, and  the  total  balance  claimed 
was  $,^,^.r,^o  after  crediting  the 
money  received.  The  total  amount 
of  the  interest  claimed  was  $176.90. 
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At  the  trial  before  the  County 
Court  Jiulgc,  on  objection  1)eing 
taken  to  the  jurisdiction,  lie  allowed 
the  plaintiff  to  amend  his  claim,  re- 
ducing the  rate  of  interest  charged 
to  6  per  cent,  after  the  maturity  of 
the  note,  which  brought  the  plain- 
tiff's total  charges  for  princiiiai  and 
inierest  under  $400,  and  enter-ed  a 
verdict  for  the  plaintiff. 

Defendant  then  moved  for  prohi- 
bition on  the  ground  that  the  action 
was  for  a  balance  of  an  unsettled  ac- 
count exceeding  $400,  and  forbidden 
liv  section  66  of  The  County  Courts 
.\ci.  R.  S.  M..  c.  ,^.^. 

Ili-lil  (  Killam,  J.,  dissenting),  that 
the  County  Court  had  jurisdiction 
and    that    prohibition    shiiuld   be     re- 

lU.H'd. 

I't)-  Dubuc,  J. — The  unsettled  ac- 
ccuiU  to  be  investigated  was  less  than 
$400.  and  it  made  no  difference  that 
there  was  also  a  claim  for  a  liqui- 
dated balance  added  to  this,  so  long 
as  the  whole  amount  claimed  did  not 
exceed  $400. 

The  Comity  Court  Judge  also  had 
jurisdiction  to  allow  the  plaintiff  10 
abandon  the  excess  of  2  per  cent, 
above  the  legal  interest  after  the  ma- 
turity of  the  note,  and  to  amend  his 
particulars  accordingly. 

Per  Bain,  J.  —  The  plaintifT  was 
not  bound  by  his  particulars  claim- 
ing 8  per  cent,  from  the  maturity  of 
the  note,  and  as  The  Dominion  .\ct 
respecting  interest  settles  the  rate  at 
otdy  6  per  cent,  after  maturity,  the 
subject  matter  to  be  investigated  was 
not  really  an  unsettled  account  at 
all. 

Per  Killam,  J. — The  plaintifY  may 
have  intended  to  claim  8  per  cent, 
under  some  separate  agreement.  an<l 
the  charges  for  interest  should  be 
added  to  the  amount  of  principal  so 
as  to  ascertain  the  total  amount  of 
tlu-  claim  to  be  investigated,  and  as 
this  exceeded  $400  and  was  partly 
unsettled,  and  all  arose  out  of  one 
cause  of  action,  the  County  Court 
bad  no  jurisdiction,  nor  could  the 
County  Court  Judge,  by  any  amend- 
umit.    bring    the    tiction    within    his 


jnrisdictinn.  •  McMain  v.  Obcc.  X, 
391- 

Set'  Lo^hk-y  V.   HoHcy.  XII,   335. 

.SVi'  lNTEi^ri.i^.\in:R.  II. 

(f)   Forcisn    Defendant. 

Jurisdiction.  I  —  The  County 
Court  has  no  jurisdiction  to  proceed 
.'gainst  a  defendant  resident  in  the 
Island  of  Ceylon,  either  upon  per- 
sonal, or  by  directing  substitutional 
service.     Re  Ardo'^h,  IV.  50Q. 

(,?)   Ri-dneiiiff    J'erdiet. 

Judge     has     Jurisdiction.]  —  A 

CiMinty  Court  Judge  has  jurisdiction 
under  section  30S  of  The  County 
Ciuirts  Act  to  reduce  the  atnount  of 
a   verdict. 

The  respondent  in  a  County  Court 
appeal  cannot,  without  entering  a 
cross  appeal,  have  any  relief  ayainst 
the  verdict  appealed  from,  dines  v. 
Cross,  XII,  442. 

(h)    Time  for  Ohjeetinii. 

Time    fcr    Objection.]    —    If   the 

want  of  jurisdiction  of  an  inferior 
Court  is  apparent  on  the  face  of  the 
proceedngs.  the  defendant  may  move 
;it  any  time  for  prohibition;  but  if  it 
does  not  so  appear,  he  should  first 
raise  the  objection  in  the  inferior 
Court.     Jl'riijlit   v.   Arnold.   VI.    i. 

Time  fo.  Objection.]  —  A  ques- 
tion of  juri'^diction  in  a  County 
Court  was  first  raised  by  the  dispute 
note,  but  when  the  case  came  oti  to 
be  tried  the  defendant  allowed  the 
trial  to  go  on  witho'.u  any  mention 
of  the  matter,  and  i*  was  only  after 
the  case  had  bee"  fi'I'y  tried  that  ob- 
jection to  the  jurisdiction  was  taken. 

//('/(/.  that  by  so  doing  defendent 
waived  any  objccii  n  to  the  jurisdic- 
tion. 

The  objection  '^hould  have  been 
t.'ikcn  at  the  opening  of  tb.e  case. 
Friesen  v.  Smitli.  VIII.  13T. 

Time  for  Objection  —  Omt.^  as 
ti)    Jurisdictio)!.] — Where    an    action 
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in  a  County  Cciiri  is  ^roiiglu  in  a 
county  oiIkt  than  the  tnic  in 
wliich  the  cause  of  action  arose, 
or  tlie  defendant  resides  or  car- 
ries on  business,  and  tiie  defend- 
ant, in  ai)|)lying  fur  a  writ  of  pro- 
bil)ition.  in  liis  affidavit  makes  the 
general  statement  "  that  the  said 
Court  has  no  jurisdiction  to  enter- 
tain tlie  suit,"  tlie  onus  is  on  the 
plaintifif,  if  he  desires  to  support  tlic 
jurisdiction,  upon  the  ground  that  a 
Judge  has  made  an  order,  under  sec- 
tion 48  of  Tlie  County  Courts  Act. 
1SS7.  authorizing  the  suit  to  he 
brought  in  the  Court  in  which  it  was 
brought  to  i)rove  the  existence  of 
such   an    order. 

A  defendant  filed  a  dispute  note  in 
the  County  Court,  setting  up  a  de- 
fence on  the  merits,  and  also  ex- 
pressly objecting  to  the  jurisdiction 
of  the  Court. 

IJcld,  the  rule  is.  that  when  the 
want  of  jurisdiction  arises,  not  from 
the  nature  of  the  suit,  but  because 
the  defendant  is  not  resident  within 
the  jurisdiction,  then,  if  the  defend- 
ant appear  for  the  purpose  of  enter- 
ing into  the  merits  of  the  suit,  he 
cannot  afterwards  apply  for  prohibi- 
ticn ;  but  if  he  take  express  objec- 
tion to  the  jurisdiction,  and  prompt- 
ly apply  for  prohibition,  he  cannot 
be  said  to  have  submitted  to  the  jur- 
isdiction, luvil:  of  Moiitrcal  v.  Poy- 
iicr.   \ll.  2;*. 


IV.  Ple.miixg. 

Copy  of  Note.]  _  The  plaintiffs 
statcn  of.t  of  claim,  filed  in  the  Coun- 
ty Court,  contained  a  copy  of  the 
note,  but  did  not  set  out  the  con- 
tingency on  which  the  note  was  de- 
clared payable. 

//(•.'(/,  that  it  was  a  suHficient  state- 
ment of  claim.  The  Masscy  Manu- 
facturing Co.  V.  Pcrrin,  VIII.  457. 


V.  Prohibition. 

Jurisdiction  of  Judge  in  Cham- 
bers.]—  A   Judge    sitting   in   Cham- 


birs  has  ni;  power  to  order  tlie  issue 
of  a  writ  of  prohibititai  to  a  County 
Court  Judue.  H'at.uni  v.  Lillid'. 
Vi,   59. 

Serving  County  Court  Judge 
with  Notice  of  Appeal.]  —  In  ap- 
pealing from  the  decision  of  a  single 
Judge  discharging  a  rule  nisi  for  a 
\\  rit  of  prohibition,  it  is  necessary 
to  ser\e  the  County  Court  Juilge.  as 
veil  as  the  plaintilV,  with  notice  of 
the  anpeal.  Gib!>ins  v.  Clnnl:<'irt, 
Mil.  213. 

Lack  of  Jurisdiction  Not  Ap- 
pp.rent  —  Piscri'tiaii — .lincndnici:4.\ 
—  Where  the  want  of  jurisdiction  (jf 
;in  inferior  Court  does  not  appear 
on  the  face  of  the  proceedings,  and 
tile  a]>plicatioii  for  prohibition  is  not 
made  until  after  the  judgment  or 
verilict  in  that  Court,  the  ai)i)licaiit 
is  not  as  of  right  entitled  to  tlie  writ, 
but  the  Su])enor  Court  has  a  discre- 
tion to  refuse  it  if  it  seems  inequit- 
al)Ie   to   grant   it. 

]n  this  case  the  objection  to  the 
jurisdiction  was  on  account  of  the 
residence  of  the  defendant  being  in 
Onttirio.  but  such  objection  was  ii"t 
taken  in  the  dispute  note.  althout:li 
such  ground  of  defence  is  one  ilia; 
slunilj  be  ttd'Cen  thereby.  The  Judge 
of  the  County  Court  before  whom 
the  tiction  was  tried  refused  to  allow 
an  amendment  setting  up  the  objec- 
tion. The  claim  was  not  a  large 
one.  the  plaintiffs  had  apparently 
gone  to  crnsidcrable  trouble  and  ex- 
pense to  meet  the  defence  raised  ir. 
the  dispute  note,  and  the  defendant 
had  not  accounted  for  his  failure  tu 
object  to  the  jurisdiction  by  his  dis- 
pute note,  or  to  come  into  this  Court 
before  judgment  and  ask  for  pro- 
hibition. 

Held,  that  under  these  circum- 
stances the  Court,  having  a  discre- 
tion, should  refuse  the  writ  of  pro- 
hib'.^on. 

Held.  also,  that  the  rule  for  pro- 
hibition should  have  been  directed 
to  the  regular  and  duly  appointed 
Judge  of  the  County  Court,  and  not 
to  another  Judge  who  had  merely 
acted  for  the  regular  Judge  at  that 
particular    trial,    and    who   was    now 
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ji:iu-lHS  officio.  Tlic  objection,  ln.w- 
cvcr.  was  not  raised  on  the  applica- 
tif'ii  l)efore  a  single  Judge  of  this 
Court,  and  the  Full  Cnurr  did  not 
decide  whether  it  should  give  effect 
t'l  it  on  re-hearing,  as  prohihiti.m 
was  refused  on  the  other  grounds. 
yh.ixwcll  V.  Clark,  X,  406. 

Lack  of  Jurisdiction  Not  Ap- 
parent — ■  [)iscrction.] — This  action 
was  commenced  in  inhe  County 
t^'curt  of  Brandon  on  a  promissory 
iK'te  dated  and  payable  at  Winnipeg. 
In  the  writ  of  summons  the  defend- 
ain.  the  maker  of  the  note,  was  de- 
scrilied  as  "  of  Carberry."  where  he 
rt'^ided.  A  dispute  note  was  filed 
slating  tliat  defendant  was  U'lt  in- 
debted to  the  plaintiff  as  alleged. 

When  the  case  came  on  for  trial, 
the  defendant  was  not  present  or  re- 
presented by  any  one.  A  verdict 
was  then  'entered  for  the  plaintiff, 
but  as,  from  circumstances  connect- 
ed with  the  service  of  the  summons, 
it  seemed  possible  tliat  the  defend- 
ant might  have  been  misled  as  to  ihe 
date  of  the  trial,  the  Judge  stayed 
proceedings  until  the  next  Court  to 
permit  him  to  apply  to  re-o|H!i  the 
case. 

On  the  next  Court  day,  flefendant 
applied  to  have  the  case  re-opened, 
and  to  amend  the  disunite  note,  hav- 
ing given  the  plaintiff's  solicitor  no- 
tice of  his  intention  to  do  so,  and  at 
the  same  time  he  raised,  although 
not  by  dispute  note,  the  ciuestion  of 
jurisdiction,  claiming  that  the  want 
of  it  was  apparent  on  the  face  of  the 
pmcecdings.  The  Judge  re-opened 
the  case  and  directed  it  to  be  tried 
at  the  next  sitting  of  the  Court,  al- 
lowing an  amendment  of  the  dispute 
note  so  as  to  raise  soinc  proposed 
defences,  but  refused  to  einertain 
the  question  of  jurisdiction,  holding 
that  defence  to  have  I>een  waived. 
.'Hfendant  then  moved  for  a  writ  of 
lifohibition. 

1 1  lid,  that  the  want  of  jurisdic- 
tion was  not  apparent  on  the  face  of 
thf  proceedings,  as  there  might  be  a 
p!ace  called  "  Carberry  ''  within  the 
Judicial  Division  of  Brandon,  so  far 
as  the  Court  knew ;  and,  following 
Maxzi'cll  V.  Clark,  10  M.  R.  406.  and 


(.lihhiiis  V.  Cluidivick,  8  ^I.  R.  209. 
the  Court  had  the  discretion  to  grant 
or  refuse  prohibiton,  which  should, 
in  this  case,  be  ex'..rcisid  in  fav  ir 
of  j)laintiff,  as  it  was  not  a  case  of  a 
total  want  of  jurisdiction  in  any 
County  Court,  but  only  a  question  as 
to  which  particular  Court  could  en- 
tertain the  case.  Elliott  v.  ^Jay,  XI, 
3o(  I. 

After  Judgment  —  Uiscr.'tii'ii.] 
— The  plaintiff  sued  the  defendant 
in  a  County  Court,  within  the  juris- 
diction of  which  he  did  not  reside 
and  the  cause  of  action  did  not  arise. 
The  defendant  did  not  file  ;i  dispute 
note.  ])Ut  notified  the  plaintiff  that 
he  disputed  the  jurisdiction  of  the 
Court,  and  intended  to  .'ipply  for  pro- 
hibition if  the  action  were  persisted 
in.  Notwithstanding  this  notice,  the 
plaintiff  proceeded  to  judgment.  The 
dtfendant  tlten  applied  for  prohibi- 
tion. 

Iliiil.  that  the  defendant  was  en- 
titled to  the  iirohibillon  with  costs, 
altiiough  he  did  not  show  a  meritor- 
ious  defence. 

Held,  also,  that  when  tlierc  is  no- 
thing on  the  face  of  the  proceedings 
to  show  want  of  jurisdiction,  and 
the  objection  arises  only  upon  show- 
ing the  residence  of  a  pavty  and  the 
local  origin  of  the  cause  of  action, 
and  the  facts  are  not  Drought  for- 
ward until  after  judgment,  the  grant- 
ing of  prohibition  is  in  the  discretion 
of  the  Court.  Robertson  v.  Corn- 
zecll.  7  P.  R.  2Q7,  followed.  Ruther- 
ford v.  Walls,  VIII.  9'j. 

After  Judgment  _  Acquiescence 
— Discretion.] — G.  issued  a  writ  in 
the  County  Court  of  Selkirk  against 
C.  iov  breach  of  contract.  C.  lived 
in  Ontario,  and  the  cause  of  action 
arose  there.  G.  obtained  an  order 
from  the  County  Court  Judge  al- 
lowing service  on  C.  out  of  the  jur- 
isdiction, on  an  affidavit  tnat  C.  had 
assets  in  Manitoba  to  the  \alue  of 
$200  at  least.  C.  then  applied  to 
have  the  writ  and  service  set  aside 
for  want  of  jurisdiction,  but  the  ap- 
plication was  dismissed.  Counsel 
for  C.  attended  at  the  trial,  and  again 
objected     to     the     jurisdiction,     but 
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cross-examined  plaintiff's  witness.  A 
verdict  was  entered  for  the  plaintiff. 
Afterwards  counsel  for  defendant 
obtained  a  sunnmins  from  the  Coun- 
ty Court  Judge  to  set  aside  the  ver- 
dict, on  the  grounds  of  surprise  and 
want  of  good  faith.  On  this  appli- 
cation no  reference  was  made  to  the 
question  of  jurisdiction.  While  this 
motion  was  i)ending,  defendant  ap- 
plied to  this  Court  for  ])rohibition. 

Held,  that  the  defendant,  haying 
taken  exception  to  the  jurisdiction. 
had  not  Inst  his  right  to  prohibition 
merely  because  he  allowed  tlie  case 
to  be  tried  and  judt^ment  signed, 
■especially  as  on  the  trial  lie  still  took 
exception  to  the  jurisdiction;  but 
that,  on  the  sul>sequent  motion  to  set 
aside  the  judgnunt,  there  was  such  a 
complete  acquiescence  in  the  juris- 
diction Willi  full  knowledge  of  the 
facts,  that  this  Court  should  not  in- 
terfere. 

//(•/(/,  also,  that  the  provisions  of 
section  "^2  of  The  Administration  of 
Justice  Act,  i886,  (R.  S.  M.,  c.  I,  s. 
24).  for  allon-ing  service  of  writs  of 
simmions  out  of  Manitoba,  do  not 
apply  to  the  County  Courts.  Gil>- 
biiis  V.  Cliad^ccick.  VIII.  209. 


After  Transfer.] 
Cliisholin,  \'II.  502 


— .S"i'i'  Labbatt  v. 
(Infra). 


Costs.]  —  Where  a  party  applies 
for  prohibition  without  raising  the 
question  of  jurisdiction  in  the  Court 
below  and  having  it  decided  there,  if 
no  cause  be  shown  to  tire  rule,  he  is 
not  entitled  to  costs.  Masscy  Man- 
ufacturing Co.  V.  Hanna,  VII.  572. 


VI.  Transfer  of  Actioxs. 

Effect     of     Transfer.]  —  Where 

judgment  has  been  obtained  in  a 
County  Court  and  a  transcript  has 
been  obtained  and  filed  in  anothei; 
County  Court  or  in  the  Court  of 
Queen's  Bench,  it  still  remains  a 
judgment  of  the  original  County 
Court.     Tait  v.  Burns,  VIII,  19. 

Subsequent  Procedure.]   — When 
an    action    is    transferred    from     the 


C«--mty  Court  to  tive  Queen's  Bench, 
imck'  section  86  of  The  Queen's 
r.eiich  Act.  1895.  it  is  necessary  for 
the  plaimilV  to  tile  and  serve  a  staie- 
ment  of  cl;iim  in  the  Queen's  Bench 
before  taking  any  other  step  in  the 
cause.     /'('//   V.  I'lox^ard,  XI,  73, 

Counter-Claim  as  a  Reason  for 
Transfer.]— A  defendant  in  an  ac- 
tion in  the  County  Court  who  enters 
a  defence  by  way  of  counter-claim 
for  an  amount  beyond  tlie  jurisdic- 
tion of  the  Court  without  abandon- 
ing the  excess,  is  not  entitled  as  of 
right  to  have  the  action  transferred 
to  the  Queen's  Bench,  where  there 
is  nothing  irj  the  nature  of  tlie 
ceunter-claim  whijh  puts  it  outside 
the  jurisdiction  of  the  County  Court 
except  the  amount. 

Under  section  67  of  The  Count- 
Courts  Act,  R.  S.  'SI.,  c,  33,  the  ex- 
cess in  amount  must  either  be  deem- 
ed to  be  abandoned  (U"  the  counier- 
c'aim  is  improperly  put  in  for  the 
larger  amount,  and 
ihe  defendant  be 
transfer.  Mcllruy  v 
164. 

Prohibition  to  County  Court 
After  Tansfer  —  Jud.i^nirnt  Thrrc- 
on-  in  Quern's  lu-nch.] — The  plain- 
tiff obtained  a  judgment  in  a  County 
Court  by  default,  and  then  entered 
judgment  in  the  Queen's  Bench  on  a 
transcript  of  that  judgment.  After- 
wards defendant  obtained  a  writ  of 
prohibition  against  the  County 
Court,  and  then  moved  in  Chamliers 
to  have  the  Queen's  Bench  judgment 
set  aside. 

Held,  that  the  Queen's  Bench 
judgment  depended  on  the  one  in 
the  County  Court,  and,  prohibition 
having  been  granted,  it  must  be  set 
aside,     l.abatt  v.  Cliisholm.  VII,  502. 

Right  of  Appeal  from  Order,]  — 

Xo  appeal  will  lie  from  an  order 
ninde  hy  a  County  Court  Judge  un- 
der section  86  of  The  Queen's  Beni-h 
Act,  1895,  transferring  an  action 
from  that  Court  to  the  Court  of 
Queen's  Bench,  after  the  papers  and 
proceedings  have  reached  the  Pro- 
thonotary,    notwithstanding   the   gen- 
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ei;il  ami  al)solute  right  of  appeal  ap- 
parently given  by  tlie  315th  section 
of  The  County  Couris  Act.  and  iibt- 
uithstanding  the  opinion  of  the 
Gmrt  above,  that  the  order  had  been 
iniproperlv  made.  Harris  c'V  Sons 
V.  Jud};c.  (1892).  2  Q.  B..  565.  fol- 
lowed.    Doll  V.  Hoii'ard.  XI.  21. 

Sec  Costs.  II. 


COURTS. 

I.  English  and  Colonial. 

II.  l'\\tTs    Necessary   to   Jurisdic- 
tion. 

III.  Oiekn's  Bench. 

I\".    PkoI'KKTY    Ol'TSIDE    OF    JURISDIC- 
TION. 


I.  English    and    Cdloxi.m.. 

Decisions  as  Precedents.] — Where 
the  decisions  of  Courts  of  sister 
Provinces  of  Canada  are  at  variance 
with  English  decisions,  on  fiucstions 
where  tlie  law  is  substantially  the 
sruiie,  in  Imperial  and  Provincial 
lecrislation.  the  doctrine  adojited  by 
the  English  Courts  should  be  follow-  1 
(d.  McLcuas^lum  v.  Hrtlu'rington.  ; 
VIII.  357.         ■  ; 

Decisions  as  Precedents.]— A  Col- 
onial Court  should  follow  the  decis- 
ions of  tb.e  English  Court  of  Appeal  j 
rather  than  those  of  another  Colon- 
ial Court.  Trimble  v.  /////.  5  App. 
Cas.  352.  and  Ilollciidcr  v.  Ffoiilkcs, 
2(1  O.' R.  61.  follnwed.  ll'ood  v. 
Giiiilcti-,  X.  570. 


II.   Pacts   Xecessakv  to  Jurisdic- 
tion. 

Limited   Jurisdiction.]  — Tri!)un- 

al--  iif  limited  jurisdiction  liave  im- 
phed  authority  to  receive  proof  of 
the  facts  on  which  their  right  to  ex- 


ercise their  jurisdiction  depends. 
J<t\i;iiia  V.  Proud,  L.  R.  i  C.  C.  71, 
followed.  Rt'gi)ui  v.  Cliaiiibcrlaiii, 
X,  261. 

Decision     of     Jurisdictional 

Facts.] — .\pplication  for  prohibition 
County  Court  has  to  decide  in  the 
first  instance  whether  the  facts  prov- 
ed bring  the  matter  within  iiis  jur- 
isdiction, he  has  jurisdiction  to  de- 
termine that  (|uestion.  and  having 
determined  it  judicially,  his  decision 
caiuiot  be  treated  as  given  without 
jurisdiction.  Doll  v.  Howard.  XI,  21. 

Decision     of     Jurisdictional 

Facts.  I —  .\pplication  iov  ])rohibition 
to  a  County  Court  on  the  ground 
that  the  plaintiffs'  claim  was  part  of 
an  unsettled  account  exceeding  in 
the  whole  $600. 

Held,  that  it  was  competent,  and 
indeed  necessary,  for  the  Judge  to 
incjuire  into  and  decide  the  facts 
which  would  determine  the  (|uestion 
of  jurisdiction,  and  as  he  had  decid- 
ed the  facts  in  favor  oi  jurisdiction, 
the  Court  abine  should  noi  interfere 
by  reviewing  his  decisi(jn.  except  un- 
der very  excei)tional  circumstances. 
I.oppkv  v.  Hoflex,  Xli,  335. 


III.  Queen's   Bench. 

Presumptions  in  Favor  of  Jur- 
isdiction —  I'alidatin;^  Leiiislation.] 
— Everything  is  intended  in  favor  of 
the  jurisdiction  of  a  Superior  Court. 
I'caeoek  v.  Bell  (168;).  i  Wm. 
Saund.  96;  Ma\or  of  London  v.  Cox 
(1.S66).  _L.  R.  2  H.  L.  239. 

Therefore,  where  the  statement  of 
claim  in  an  action  for  po.'-s..'ssion  of 
land  alleged  the  recovery  of  a  judg- 
ment in  a  County  Court,  the  regis- 
tration of  a  certificate  thereof,  the 
u'.aking  of  an  order  of  the  Court  of 
Queen's  Bench  for  th;.  sale  of  the 
land  under  the  judgment,  and  .-m  or- 
der vesting  the  land  in  the  plaintifif 
as  i)urcliaser — 

Held,  on  demurrer,  that  for  ar.y- 
thing  that  appeared  in  the  statement 
(if  claim,  tlie  order  for  sale  might 
have  been   regularly  made  in  an  ac- 
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tion  in  tliis  Court,  alilioiigh  at  thu 
date  of  the  order,  there  was  no  jur- 
ibdiction  to  make  sucli  an  order  ex- 
cept after  an  action  commenced  for 
that  purpose,  and  that  the  (iemurrer 
should  be  overruled. 

//(•/(/,  also  (t^cr  Uubuc,  J.),  that 
tlic  amendment  to  rule  So-  of  Tlie 
Queen's  Bench  Act,  1895,  made  by 
60  Vic,  c.  4,  although  made  ;ifter 
the  orders  relied  on.  had  the  effect 
of  validating  them,  if  tliey  had  not 
been  ngular,  as  they  had  not  been 
attacked  in  any  way  pri<'r  to  its 
passing.     I'itc   v.    Friicsc,   XII,   346. 

Testamentary  Jurisdiction.]  — 
The  Court  of  Queen's  Bench  on  its 
equity  side  lias  jurisdiction  to  try  the 
validity  of  a  will,  or  to  pronounce  it 
void  for  fraud  or  undue  intluence. 
R.  S.  M.,  c.  36,  s.  11.  U'rigltt  V. 
JiiKrll.  IX,  607. 

Powers  of  Judge  at  Trial  —  Is- 
sues (III  Record.]  —  Declaration  on 
the  common  counts. 

Pleas. — I.  Except  as  to  $42.15, 
never  indebted  and  payment.  2.  Ex- 
cept as  to  $42.15,  tentitr  before  action 
and  payiuent  into  Court. 

Plaintiffs  tiled   two   replications. 

I.  Accepting  tile  money  paid  into 
Court  in  satisfaction.  2.  Traversing 
the  tender  before   action. 

Tile  record  liaving  been  entered 
for  Tuesday  trial,  the  defendant  oli- 
jected  that  no  jud.gmcm  could  lie 
entered  upon  it. 

Held,  that  the  Judge  had  the  pow- 
ers and  authorities  of  a  Judge  of 
Assize  and  nisi  prius.  and  was 
bound  to  try  tlic  issues  on  the  re- 
cord. H'rlls  V.  .-Ihrdlnuns.  L.  R.  7 
Q.  B.  554.  con-idered.  Winnipeg 
Jezeellery  Co.  y.  I'errett.   I.\.   141. 


IV.  Pkopertv   OuTsinE  of   Jruisuic- 

TIOX. 

Railways.]— The  Court  could  not 
decree  a  sale  of  the  wlioie  of  the 
railway  property  mortgaged  to  the 
piaimiffs.  bec-iuse  a  portion  of  it  was 
outside  of  the  jurisdiction;  nor  could 


the  Court  decree  a  sale  of  that  por- 
tion within  the  jurisdiction,  because 
beihg  a  railway,  and  not  a  complete 
section  of  it,  it  could  not  be  separ- 
ated from  the  rest  of  the  line.  Gray 
V.  Manitolhi  &  S'orth-W-'estern  Rail- 
way Co.,  XI,  42. 
.\trirmed,   [1897]  A,  C.  254. 


COVENANTS. 

I.  In  Gexek.xl. 

II.  Dependent    .\nd    Independent. 
III.  Bkeach. 

I.  In  General. 

Implied  Covenants.]  —  Where 
there  is  an  aflirmative  covenant  in  an 
agreement,  and  the  parties  have 
tliemseives  settled  and  set  out  in  the 
contract  what  the  defendant  is  not 
to  do,  no  further  negali\e  covenants 
will  be  implied  from  the  affirmative 
one.       Bentley  v.  Bentley,  XII,  436. 

Joint  or  Several.]  —  i.  The  fol- 
lowing coveiuuit  is  joint  and  not 
jcjint  and  several:  "The  said  mort- 
gagors do  hereby  for  themselves, 
their  heirs,  executors  and  adminis- 
trators, covenant,  promise  and  agree, 
to  and  with  the  said  mortgagee,  his 
iieirs  and  assigns,  in  manner  follow- 
ing, that  is  to  say,  that  they,  their 
heirs,  executors,  administrators  or 
sc'iiie  or  one  of  them  will  pay  or 
cause  to  be  paid,"  etc.  2.  Every 
contract  for  a  joint  loan  is,  in  ecjuity, 
to  be  deemed  as  to  the  parties  bor- 
rowing, a  joint  and  several  contract, 
whether  the  tran.^aciion  be  of  a  mer- 
cantile nature  or  not.  3.  Discussion 
as  to  when  a  Court  of  E(|uity  will 
reform  a  joint  bond,  making  it  joint 
and    several.      Rankin    v.    .McKen::ic, 

III.  ^2^. 

Joint— Improper  I'se  of  Co-Plain- 
tiff's .V(i»/i'. ! — If  a  covenant  be  marie 
to  two  jointly,  either  is  entitled  to 
sue    in   the   name  of  both,   upon   in- 
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(itimii tying  tlie  other.  The  fnrm  nf 
iiiutidii  l)y  the  ol)ji.'(.'ting'  plaintitlf  is 
to  stay  proceedings  until  security  he 
given:  not  to  liave  his  name  >truck 
out.     Conlcy  v.    U'cllbaiui,   III,  Joy. 

Warranty  of  Title  —  Covenant 
t'hit  Mortgage  .hsigiicil  is  a  Good 
I'/iJ  ralid  Security  —  "Security," 
Mcuiiiiig  of.] — A  covenant  is  an  as- 
sitrniiK'nt  of  a  mortgage  of  hind  that 
the  mortgage  is  a  good  and  vaHd 
security  does  not  mean  that  the 
mortgagor  had  a  gond  title  to  tlie 
land,  or  that  the  mcjrtgage  is  effec- 
i;ve  to  charge  I'e-  land  with  paymeni 
111  tlie  mortgage  moneys,  hut  only 
that  the  instrument  is  a  genuine  one 
(If.ly  executed  hy  the  mortgagor,  and 
that  there  is  nothing  to  affect  its 
\;!!i<lity  as  a  hinding  contract  he- 
tv.em  the  inortgagur  and  mortgagee 
l(>r  payment   of  the  deht   assigned. 

Meaning  of  the  word  '"  security  " 
lli^c^Issell.  Mefiiean  v.  Henderson, 
X.  ?oj. 


II.     l)l-:i'l-..\!iENT    .\XI)     IXDEPILMIKNT. 

Building  Contract  —  Payment  by 
iiishi!;nents.]  —  To  a  decIar:ition  in 
uii  action  for  breach  of  a  comraci 
contained  in  an  indenture,  whereby 
the  defendant  covenanted  to  build  a 
b.ouse  for  the  plaintiffs,  the  defend- 
:nu  pleaded  that  the  plaintiffs  had, 
liy  withholding  the  monthly  priyments 
due  to  the  defendant,  contrary  to  the 
tu-ms  of  the  indenture,  and  liy  their 
architect  refusing  the  monthly  esli- 
ii'.ates,  etc..  hindered  and  obstructed 
the  defendant  in  the  pro.-ecuiion  of 
the  work,  and  thereby,  of  their  own 
wrong,  caused  the  breach  complain- 
ed of. 

//('/(/,  on  demurrer  to  the  picas, 
that  the  performance  of  the  defend- 
ain's  covenants  was  dependent  npon 
the  performance  of  the  plaintiffs', 
'nd  therefore  the  pleas  were  a  suffi- 
tieiit  answer  to  the  declaration. 
ilcskins  V.  Barber.  T,  \V.,  264. 

Street  Lighting   Contract  — 

'■h'nilily     Payments.]    —    C.     agreed 
with  the  City  of  \V.  to  pri)vide  elec- 


!iic  ligiits  for  street  lighting  in  W., 
and  U])  to  the  expiration  of  >ix  years 
to  keel)  them  lighted  from  darkness 
to  daylight.  In  cnnsideration  there- 
of the  City  agreed  to  make  monthly 
payments;  that  C.  should  have  the 
sole  right  and  privilege  of  lighting 
the  streets,  and  that  the  City  should 
not  contract  with  any  other  person 
for  lighting  the  streets  during  the 
said  iieriod. 

//('/(/,  I.  That  the  agrecnrents  were 
dependent,  and  thai  if  C.  failed  to 
perform  his  i)art  of  the  agreement, 
and  the  City  made  a  new  cnntract 
with  other  persons,  he  could  imt  re- 
cover against  the  City.  2.  W'hetiier 
covenants  are  dependent,  or  inde- 
pendent, is  determined  l>y  the  inten- 
tion of  the  parties  and  the  applica- 
tion of  comnuin  sense  to  eacii  |)artic- 
ular  case,  Manitoba  Electric  Light 
and  Pozcer  Co,  v.  The  .]fayor  and 
Council  of  the  City  of  \Vinnil<eg,  II, 
177. 

Conti'act  of  Sale.]  —  An  agree- 
ment for  sale  contained  the  follow- 
ing  provision  :     "  Tiu-   said    party   of 

the   second   part.    f(jr   himself 

doth  covenant,  f)romise  and  agree  to 
and  with   the  said  party  of  the  first 

part,    his    heirs that   he.    cr 

tlicy,  shall  and  w;ll  well  and  truly 
pay  or  cause   to  be  paid   to   live  sidd 

l>arty  nf   the  first   part the 

said  sum  of  money,  together  with 
till'  interts*  thereon,  on  the  days  and 
times  and  manner  above  mentioned, 
.•nid  also  siiall  and  will  pay  and  dis- 
ch.arge  all  'laxes.  ...  In  considera- 
tion zehcreof  and  on  f^ayment  of  the 
said  sum  of  nii>;:ey  leith  interest  as 
aforesaid  and.  in  manner  aforesaid, 
tlu  -aid  party  of  the  first  part  doth 
ci  ■\  enant.  promise  and  agree  to  and 
u  ith  the  said  party  of  the  second 
pari  to  eoni'cy  ai'.il  assure  or  cause 
to  be  conz-eyed  and  assured  to  the 
said    party    of   the    second    part,     his 

luirs    and    assigns the    said 

pieces  or  parcels  of  land and 

shall  ami  will  Miffer  and  permit  the 
said  [jarty  of  the  second  part,  his 
heirs  and  assigns,  to  occupy  and  en- 
joy the  same  until  default,"  etc. 
Then  followed  a  provision  that  tinv; 
\\;is  to  be  of  the  essence  of  the  con- 
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tr;ict,  ;m(l  tlial  unless  payments  were 
pnnctually  made,  tlie  plaintiff  might 
reenter  on  and  re-sell  the  lands, 
and  all  payments  made  were  to  he 
forfeited. 

//(•/(/,  tiiat  the  covenants  were  in- 
dependent covenants. 

'l"he  i)urchaser  was  hoimd,  on  his 
covenant,  to  pay  the  purchase  money 
hefore  the  vendor  cuuld  be  compell- 
ed, on  his  covenant,  to  convey  the 
propt'riy  agreed  to  be  sold. 

'I'lie  intention  of  the  parties,  as  far 
a-  it  can  he  gathered  from  the  word- 
ing of  the  covenant,  must  be  given 
the  greater  weight.  MacArtliur  v. 
Lcckic,  IX,  1 10. 


III.  Breach. 

Excuse    for    Non-Performance.] 

■ — '1\)  a  declaration  on  a  covenant 
contained  in  a  lease,  whereby  the  de- 
fendant covenanted  to  irect  a  fence 
around  the  demised  premises  during 
the  term,  the  defendant  pleaded  that 
he  w;is  always  ready  and  willing, 
etc..  hut  the  plaintiff  wrongfully  de- 
prived him  of,  and  converted  to  his 
own  use,  a  quantity  of  lumber  with 
v.-hicii  the  defendant  intended  to 
fence,  etc..  whereby  t!ie  defendant 
was  prevented  from  performing  his 
said  covenant. 

Ilrld,   on  demurrer,  bad.       Clarke 
V.  Murray,  T.  \V..  119. 
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I.  Appeals. 
n.  Arrh.st. 
III.  CoNvirrioN    ANU    Commit- 

.MKNT. 
\Y.     DKFENfI-:S. 
V.    I-A'IDEXCE. 

VI.  Limitation  of  Actions. 

VII.  Nati'kf.     and    Elements     of 
Crime. 


\11I.    I'ROCEUUINGS    AT    TRIAL. 

iX.  Specific  Offences. 
X.  Cross- References. 

I.  Appeals. 

((/)   /'"();•;;;    and   Grounds  of  Rem- 
edy. 

{!>)  Reviezu. 

(a)  I'orni   and  Grounds   of  Remedy. 

Appeals     from     Magistrates    — 

.Mandamus  to  Cunipel  'raki)i^  vf 
Kccii^ni.zance.] — The  first  clause  of 
section  808  of  The  Criminal  Code, 
iti'yj,  sliould  he  read  as  if  it  were 
flamed  thus:  "The  provisions  of 
this  Act  relating  to  preliminary  in- 
(juiries  before  Justices,  except  as 
inentirjiied  in  sections  804  and  803, 
and  the  provisions  of  Part  L\T11. 
sb.all  nut  apply  to  any  i)roceedingj 
under  this  part,"  and.  so  construed, 
it  prevents  an  appeal  from  the  decis- 
ion of  a  ])olice  magistrate  on  a  sum- 
ma  rv  trial  under  Pan  L\'  of  the 
Code. 

Held,  accordingl\-,  that  a  iiianda- 
iints  to  compel  a  magistrate  to  take 
a  recognizance  on  an  appeal  from  a 
ciiiiviction  for  theft  under  section 
783,  sub-section  (a)  of  the  Code 
should  he  refused.  Regina  v.  Egan, 
XI.    134- 

Jurisdiction  of  Single  .Judge  — 
Pidl  Court  —  Praetiee  —  Xotiee  of 
Motion.] — An  apjilication  to  quash  a 
conviction  under  section  3,^7  of  The 
Criminal  Code  must  he  made  to  the 
I'uU  Court  and  not  to  a  single  Judge. 
The  Provincial  Legislature,  havini; 
authority  to  make  laws  respecting 
criminal  procedure,  the  practice  in- 
troduced by  The  Queen's  Bench  Act. 
1895,  rule  162,  cannot  apply  to  pro- 
ceedings under  The  Criminal  Code. 
Re  Boucher.  4  A.  R.  loi,  and  Reg 
V.  Me.luley.   14  O.  R.  643,  followed. 

lleld,  also,  that  such  an  applica- 
tion  must  be   made  bv   summons  or 
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rule  nisi  and  not  by  ndticc  <^i  iiKninii, 
;iml  tli.'it  in  the  rule  fur  lliu  ccrtinr- 
iiri  the  grounds  for  nu)\in>;  nni>t  lie 
speciticd.  I'alcy  an  Coii~i'ii-tii>iis  (6th 
cd.).  457.     I^cgiiui  V.  Bi'iilc.  XI,  448. 

Appeal  to  Assizes  —  Jurisdiction 
to  Try  .//-/'.■(j/.J  —  Till'  C'nurt  uf 
Queen's  Bendi  at  its  sittings  of  As- 
size and  nisi  {'riits  is  the  proper  tri- 
bunal to  hear  apjieals  against  convic- 
tions and  orders  of  justices  of  tlie 
peace,     l^ose  v.  Morris.  T.  W.,  368. 

Rule  Nisi  —  Certiorari  or  llubcas 
Corpus.] — A  rule  to  (|uash  a  convic- 
tifin  may,  in  tlie  first  instance,  he  to 
show  cause  why  a  writ  of  linhcas 
(  r/'Ks  should  not  issue.  "  and  why. 
ill  the  event  of  tlie  rule  being  nvu'le 
.-.lisiilute.  the  prisoner  should  not  be 
disciiarged  out  of  custody  witliout 
the  issuing  of  the  said  writ,  and 
without  iiis  being  Ijmught  before  the 
C'l  urt."  The  rule  may  at  the  same 
time  ask  for  a  writ  of  certiorari  as 
well  as  of  habeas  corpus.  Kc};ina  v. 
Cnllius.  V,   136. 

Intervention  of  Attorney-Gen- 
eral _  h'ialit  of  .Ippca!.]—^.  was 
ci  nvicted  under  The  Liquor  License 
Act  of  Manitoba,  i88y.  of  selling 
lifiunr  without  a  license.  The  infor- 
mation was  laid  before  one  justice 
of  the  peace,  but  the  prosecution  was 
lunrd  before  two  Justices.  The  de- 
fendant was  convicted,  .and  a  sum 
for  witness  fees  was  included  in  the 
cofts  awarded  against  him.  The  de- 
fmdant  obtained  a  rule  nisi  to  quash 
the  conviction.  On  its  return  Tay- 
ior,  C.  J.,  made  the  rule  alis  dute. 
At  this  stage  the  Attorney-General. 
although  not  a  party  to  the  proceed- 
ntrs.  intervened  and  moved  before 
tlie  Full  Court  against  this  decision. 
Tlie  parties  to  tlie  proceedings  did 
lint  complain  of  the  decision. 

If  rid,  r.  That  the  decision  of  the 
■<iiigk>  Judge,  notwithstanding:  this 
heing  a  criminal  matter,  was  subject 
to  review  Jiy  the  Inill  Court.  2.  That 
the  Attorney-General  was  entitled  to 
intervene.  Reg.  v.  Starkey,  VIL  489. 


(/>)  Re-'icze. 
Weight  of  Evidence.] 


-.\  finding 


of  "  guilty  "  will  not  i)e  set  aside  up- 
on appeal  if  there  be  ;iny  evidence  to 
-upport  the  verdict.  (Jueeii  v.  Rid, 
11.  .Ui. 

Weight  of  Evidence.  I  —  .\  com- 
mitment cannot  be  (|uashed  wliere 
the  magistrate  had  such  evidence  bc- 
lor  him  as  would  warrant  hini  in 
committing.     Reg.   v.  Slutw.  1\  .  404. 

Weight  of  Evidence.  1— A  convic- 
tion will  not  lie  inia>hed  upon  the 
weight  of  evidence  nieiely. 

Senihle,  a  joint  conviction  against 
two  members  of  a  firm  for  a  breach 
I'f  the  statute  is  bad.  A' •.■.!,'.  v.  Lian- 
:iis:  Reg.  V.  .Xez'ins:  Reg.  v.  Lyons; 
J\'eg.  V,  Ferguson:  Reg.  v.  .Idanis  & 
Jackson,  V.   153. 

Weight  of  Evidence  —  .Ihuse  of 
I'rocess.l  — L.  was  convicted  before 
ihree  justices  of  the  peace  of  receiv- 
ing stolen  gootls,  viz.,  one  l)edstead, 
knowing  the  same  to  be  stolen.  The 
bedstead  was  of  about  the  v;due  oi 
$:.23.  He  took  it  0[)enly,  and  in  the 
day  time,  from  a  room  occupie<l  by 
himself  until  then.  This  room  was 
opposite  one  in  which  the  prosecutor 
was  at  the  time.  He  asked  one,  G., 
to  assist  him  in  taking  it  to  pieces 
fm-  the  purposes  of  removing  it.  It 
was  left  at  the  door,  outside,  before 
it  was  placed  on  the  wagon  in  which 
it  was  removed.  The  prosecutor  as- 
sisted in  loading  some  of  the  things 
to  be  removed,  when  the  bedsiead 
was  in  the  wagon,  at  the  bottom  of 
the  load,  but  ii  did  not  aiipear  wlieth- 
er  he  saw  it.  When  questioned  about 
it  afterwards  by  tiie  iirosecuior.  L. 
admitted  having  it  in  his  possession, 
but  claimed  that  it  was  his  property. 
When  convicted,  and  threatened  with 
imprisonment,  he  was  induced,  in 
consideration  of  not  being  sent  to 
g;iol.  to  agree  in  writing  to  return 
the  bedstead  within  48  hours,  to  pay 
all  costs  of  the  Court,  and  $30  dam- 
ages, and  not  to  appeal  against  the 
ciinviction.  Me  returned  the  bed- 
stead within  the  time  agreed  upon. 
On  motion  to  quash  the  conviction — 

Held,  that  the  conviction  must  be 
cutashed,   there   being  no  evidence  of 
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any  ifloiiious  iiitfiit  on  tlic  part  of 
L.  in  anything  ho  diii. 

A/i'W,  alsi).  that  tin.-  wIkjIi'  ))ri)i-(.'t'd- 
iiiK^.  arrest,  trial  and  cniivictinn. 
wiTc  a  vross  abuse  ut  criminal  jiro- 
ccss  for  the  inirpijse  of  ohtaining  an 
unduf  advantage  in  a  must  trivial 
niatier. 

Tiic  private  prosecutor  was  order- 
ed tf>  pay  tile  costs. 

The  conduct  of  the  Justices  in  be- 
ing parties  to  such  an  nutrageous 
agreement  commented  on.  A'l'.i,'.  v. 
)'(>iiii!^  5  O.  R.  400;  and  /v'r.i,'.  v. 
Ki-iinrdy.  10  ().  R.  ,5q8.  aiUJioved. 
Rt-j^imi    V.    Liicnnrsirrr,   VIII.    t,oj. 

Weight  of  Evidence.]  —  Where 
there  i.s  any  evidence  in  sup|)ort  of  a 
con\iction,  the  finding  of  the  magis- 
trate will  not  be  interfered  with,  al- 
though the  evidence  may  not  be  sat- 
isfactory in  the  oiiinion  of  the  Court. 
Rifi.  V.  Graiiuis.  ^  M.  R.  is.V  R^'ji- 
V.  Ucrrcll.   XII,    i<),X. 

Evidence  on  Appenl  —  Sunday.] 
—  Ilfhl.  fnllowiiig  liii'^iuiiton's  case, 
2  E.  &  I?.  717,  and  Ri-  /)<!/7.\v.  .?  1'-.  & 
r>,  (107,  that  the  .affidavit  of  the  pris- 
oner was  receivable  in  evidence  to 
show  that  tile  investig.atii'n  and  com- 
mitment had  taken  place  on  a  Sun- 
day.    R(\i^iii(i   v.   Carrlirr,  XI.   ,^,v^ 

Refusal    to    Reserve    a    Case    — 

Qiirslioiis  of  f.d'i'  not  /^n'.?/;;^'  »fo« 
//(('  Record.] — G.  was  indicted  for 
"  assault  with  intent  to  murder."  .\t 
the  trial  ccrt.ain  c\i(!ence  was  tender- 
ed for  the  Crown,  which  the  prison- 
er's counsel  (ibjecied  to  as  inadmiss- 
ible. The  e\idence  was  a<lmilteil, 
and  the  prisoner's  coun^'l  then  ap- 
plied to  have  a  case  reser\eil.  The 
learned  .Judge  refused  the  applica- 
tion. The  prisoner  olitained  a  writ 
,,i  error. 

Held,  tb.at  a  writ  of  error  do-js  not 
lie  upon  such  rifu-al.  and  tha;  sec- 
tion Jfi6  of  The  Criminal  Procedure 
Act  of  Canada  is  a  restriction  and 
not  an  enlargement  of  the  common 
law  scope  of  writs  of  error.  Rci^iiui 
V.  Gilmy,  VTI,  54. 

New  Trial.]  — ^  The  provisions  of 
section  746  of  The  Criminal  Code  re- 


pecting  the  granting  of  a  new  trial, 
vhen  it  is  imiierati\e,  and  when  dis- 
cretionary, explained.  A'c/ji'/kj  v. 
Hurl.    X.,   303. 

Costs  —  Pou'cr  to  ./xi'wrt/.  ]— The 
Court  has  authority  under  its  geiier- 
;il  powers  to  award  eo>ts  against  a 
defendant  on  dismissing  a  ride  iti.u 
to  ipiash  his  com  iction,  although  he 
has  not  entered  iiuo  reci>gni/ance  to 
jiay  costs,  if  unsuccessful.  Retina 
V.  Slark-cw  Vil,  Au. 


II,  Arrest. 

Arrest  Without  Warrant  —  Dc- 

tnilion  of  Frisi'iur.]  —  i.  A  peace 
oflicer  wdio  arrests  a  person,  charged 
with  ol)taining  goods  by  false  pre- 
tences with  intent  to  defraud,  on  a 
refjuest  by  telegram  from  another 
I'mvince  of  Canada,  wdvere  the  of 
ftr.ce  is  alleged  to  have  been  com- 
mitted, ma.v  justify  the  arrest  and 
detention  of  his  (irisoner  under  eith- 
er section  JJ  or  sectirm  55J,  sub-see- 
tioii  J,  (if  The  Criminal  Code  by  al- 
leging (<;)  that  the  prisoner  has  ac- 
tually committed  such,  offence  or  (b) 
tliat  he,  the  peace  officer,  on  reason- 
.able  and  probable  grounds,  believes 
ih.-it  the  prisoner  committed  the  of- 
fence charged. 

J.  .'•cction  22  of  the  Code  operates 
not  merely  to  protect  the  officer  from 
civil  or  criiuinal  proceedings,  biu 
also  to  authorize  the  arrest  and  make 
it  lawful ;  and  it  applies,  not  only 
v  lien  the  arrest  could  be  made  by 
ar.y  person  without  a  warrant,  but 
.il-o  to  cases  in  which  ;i  peace  officer 
oidy  may  so  arrest. 

,\.  I'aragr.aiih  (a)  at  the  end  'if 
>ub-section  7.  section  532  of  the 
Cede.  ai)plics  oidy  to  cases  coming 
solely  within  sub-section  7,  and  it  is 
not  necessary  in  other  cases  to  bring 
the  person  arrested  before  a  justice 
lit  the  peace  before  noon  of  the  day 
fi '111  >  wing  the  arrest.  Rcgina  v. 
Clouticr.   XII,   183. 


218 


CRIMINAL  LAW. 


214 


III.  Convictions  and  Commitments, 

Convictions  —  I'liiuwsSiiry  /Vt-- 
ii/(//.v  —  .liljuuniiiiriits  of  llcitrina 
III  Absence  of  Accused.] — i.  A  con- 
v:ciiiin  in  the  form  prcscrilit-'d  by 
Till'  Criminal  Code  will  not  W-  held 
liiid  iiccaiiM'  it  al>o  contains  rt'citals 
>ii..\vinK  certain  adjourninciits  nf  the 
lu.iriii),'  hct'orc  the  justice  tun  not 
diiiuin^f  that  no  adjourinneiit  had 
littn  made  for  a  longer  period  ilian 
die  ci^ht  days  allowed  liy  section 
,S;",  sul)-secli(in  i,  of  The  Criminal 
CikJc,  although  mure  than  three 
miiMlhs  had  elapsed  from  the  com- 
iiuncement  to  the  end  of  the  pro- 
cu'iliiigs. 

Ii  is  not  necessarily  to  he  interred 
friiiii  the  statement  of  certain  facts, 
which  were  not  refinired  to  hi'  stat- 
1(1,  that  t)ther  circimistances  iiece>- 
sriry  to  the  jurisdictinn  nf  the  maj;is- 
irate  did  not  exist, 

..  The  hearing;  liefni-i.'  a  Justice 
ti\iii>:  a  per.-on  fi,r  an  oflence  pun- 
i^liahle  on  summary  con\iciion  m;iy 
lie  adjourned  from  time  to  time  un- 
der section  853  of  the  Code,  al- 
tlii  ii,i;h  the  accused  he  not  iiresein. 
[iioviiled  the  adjournments  arc  made 
m  the  presence  and  hearing  of  those 
I);:r;ies,  solicitor.s  or  agents  who  are 
in  fact  nresent.  Proctor  v.  I'jrlccr, 
X!i,  5-'8. 

Convictions  —  Alh\t;ati.>it  of  II- 
/iV,;/  I'nictice  Without  Specifying 
.let  —  Allegation  of  Place  —  finpo- 
si:iii)i  of  Costs.] — A,  B,  was  convict- 
c'll  of  practising  as  a  veterinar>'  sur- 
piDn    without    the    proper    <iualitica- 

ti"!!, 

HcUl,  tiiat  the  conviction  was 
gi  ti'l,  although  it  did  not  allege  any 
IK-.v.ictilar  act  done, 

A  conviction  stated  the  olTence  to 
li;i\e  hcen  committed  in  the  County 
I 'I  N'orfolk.  The  inforipation  charg- 
iil  the  offence  as  in  the  Municipality 
"t  North  Cypress,  in  the  County  of 
X'irfolk,  in  the  Province  of  Mani- 
t(ilia.  By  statute  the  .Nfunicipality 
"f  Xorth  Cypress  was  in  the  County 
nf  Xorfoik.  In  tlic  absence  of  any 
iilfidavit  denying  that  the  magistrate 
had    iurisdiction — 


Held,  tliat  an  oiijictiou  that  no  of- 
fuicc  witiiin  tlie  t'r'>vince  liad  been 
-hown  was  unten;d>le.  l.'ost.s,  uiiwar- 
r.mted  by  statute  having  been  im- 
posed. 

//('/(/.  that  the  conviction  was  bad. 
h'e   Hihhy.   \\.  472. 

Convictions— /y/,n//,'.v  /)/.|— .\  con- 
viction adjudged  imiirisommMit  in 
<Kfaull  of  pa)  n  lent  of  the  fine  and 
costs  "  and  cliarges  of  conveying  her 
to  the  common  goal,  amounting  to 
the  further  sum  of  dollai-." 

//(■/(/,  invtilid,  and  the  i)ri>uner  was 
discharged,     Reg.   v.    Hryaitl.    Ill,    i. 

Convictions  —  Distress  and  Ini- 
/ris<>innent  in  Pefault.] — A  statute 
permitted  punishment  by  imprison- 
iiRin  or  i)enalty,  or  both.  It  also 
provided  that  where  a  Ijne  is  impos- 
ed and  is  not  paid,  a  warrtmt  of  dis- 
tress m;iy  issue,  and  after  ;i  return, 
if  no  suliicienl  goods,  the  defendant 
may  be  ciunmitted  to  gaol.  It  also 
provided  that  no  conviction  should 
he  (|uashed  for  wtiiit  of  form  or 
sliould  be  men  eil  by  certiorari  into 
;iny  superior  Court.  .\  conviction 
under  this  statute  directed  t!ie  pay- 
ment of  a  tine,  and  in  default  of  i)ay- 
iiRiit,  a  distress,  and  if  no  goods, 
thin  imprisonmem. 

//('/(/,  that  as  there  was  juris- 
diction to  award  (Ii>tress  and  im- 
lirisonment,  the  convictinn  was  not 
iirid,  although  by  it  the  jurisdiction 
was  prematurely  exercised  —  such 
award  at  that  time  was  suriilusage 
only.     Reg.   v,  Galhraith.  \\.   14. 

Convictions — li.vpenses  of  Prose- 
cutor.]— The  tine  imi)o>cd  i'v  a  con- 
viction included  a  sliare  i>f  the  ex- 
pense-, of  bringing  the  prosecutor  as 
a  witness  from  a  di>;ance. 

//('/(/,  that  such  inclusion  vitiated 
the  conviction.  A'(',;,'.  v.  .Idains  & 
Jackson.  V,   15.3. 

Convictions  —  .Scale  of  Costs.]  — 
As  the  statute  authorizes  the  Justices 
to  award  costs,  and  ('oes  not  fix  any 
taritif,  the  Justices  may  alhiw  such 
costs  as  thcv  consider  reasonable. 
Reg.   V.   Starkey.   VII,   4S9. 
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Commitments— .l/».s-/  Show  Jur- 
isdicliun.  \  —  A  warrant  of  cunimit- 
nieiit  which  recites  a  conviction, 
niust  show  upon  the  face  of  tile  re- 
cited con\iction  that  the  offence  was 
one  over  which  tiie  committing  ntag- 
if-lrate  liad  jurisdiction.  Where, 
tiicrefore,  tlic  convictinn  was  for  ob- 
taining $12  by  false  pretences,  and  by 
sta'ute  llie  conviciing  magistrate 
could  onlv  convict  and  pass  sentence 
in  case  the  prisoner  pleaded  guilty. 
and  the  conviction  did  not  show  that 
the  piisoncf  had  so  pleaded. 

//<■/<:  that  the  conviction  ought  to 
be  quas.hed.     Reg.  v.  Collins.  \',  136. 

Commitments — Mh.<;I  Show  Jur- 
isiiiction.  I  —  A  warrant  of  comniii- 
nienl  signed  l)y  an  Indian  agent,  un- 
der the  provisions  of  The  Indian 
Act.  nuist  clearly  show  that  tiie  agent 
had  jurisdiction  at  Ihe  place  wliere 
the  offence  was  committed,  and  al- 
though by  section  8  of  cap.  32  of  57-8 
\'ic.  (.D.).  substituted  for  .section  117 
of  The  Indian  Act,  the  agent  would 
have  jurisdiction  all  over  Manitoba. 
there  is  no  ground  for  assuming  that 
the  otTence  was  committed  in  Mani- 
toba when  no  place  is  specifkd. 

Such  a  warrant  cnuk!  only  be  sup- 
ported under  section  lo"^,  sub-sectinii 
2,  of  The  Indian  Act.  or  section  886 
or  88q  of  The  Criminal  Code,  1892, 
or  amended  if  a  proper  conviction 
were   shown. 

The  prisoner  w;is  in  custody  under 
a  warrant  ilefective  in  this  respect, 
and  offered  some  evidence  to  show 
that  the  conviction  w;i^  eijually  de- 
fect i\e. 

//('/(/,  that  a  habeas  corpus  should 
he  issued  to  enable  him  to  apply  for 
his  release.  Reg.  v.  Kennedy.  X,  33S. 

Commitments  —  Formal  \'  a  r  i  - 
ances.] — A  con)niitmem  nuist  agree 
substantially  with  the  conviction. 
Formal  variances  are  not  fatal.  Reg. 
\,   Bryant.   111.    i. 

Commitments  —  Habeas  C<'rl^ns 
— Sreond  dnninitinent.]  —  Prisoner 
liad  been  coinniitied  under  a  war- 
rant, which  was  defective.  Sttbsc- 
cjuent  to  the  ser\ice  on  the  jailor  of 


a  writ  of  habeas  corpus  he  received 
another  warrant  which  was  regular. 
Held,  that  the  second  warrant  of 
conunitment  was  valid,  and  sufficient 
to  detain  the  prisoner  in  cuslodv. 
Reg.  v.  House.  II.  58. 

Commitments  —  jrarrant.]—\Jn- 
dcr  31  &  j,2  \^ic.,  c.  30,  one  Justice 
may  sign  a  warrant  of  comniitment. 
A  warrant  may  be  partly  written  and 
partly  printed.  A  warrant  was  ad- 
dressed to  the  keeper  of  the  com- 
mon gaol  at  the  City  of  Winnipeg, 
instead  of  to  the  keeper  of  the  coni- 
nrm  gaol  of  the  Eastern  Judicial 
District. 

Held.   siitTicieni. 

The  conmiitment  stated  the  of- 
fence as  follows:  "On  or  ab  )Ut  the 
I4lh  day  of  .Ma\-,  i88().  did  embe/zle 
the  sum  of  $104,  being  the  property 
of  the  Dominion  Express  Com])any." 

//('/(/,  insufficient.  Reg.  v.  Hidden. 
Hi.  370. 

Commitments  —  Warrant.]  —  A 
warrant  of  conunitment  must  diric; 
the  gaoler  to  receive  and  retain  the 
prisoner,  otherwise  it  will  be  quash- 
ed.    Reg.  V.  Barnes.  IV.  448. 

Commitments  —  llseape  —  .Ww 
Con:ieti<in  —  11 'a  rd  en's  .lulhority 
Il'ithout  Cerliliea'e.  \  —  A  statute 
provided  tiiat  "  The  warden  shall  re- 
cei\-e  into  the  penitentiary  every  con- 
\-ict  legally  certifi'ed  tn  him  as  sen- 
tenced to  iiupri-(.rinient  therein,  and 
sl'.all   there   det;iin    him." 

Held,  that  the  absence  of  a  certi- 
ficate or  copy  of  the  sentence  did  not 
make  the  detention  of  a  prisoner 
properlv  convicted  and  seritenced,  il- 
Uoal. 

I'er  Bain  J.  —  .Senible,  even  if  \)''< 
-uch  copy  of  the  sentence  had  orie:- 
inally  been  delivered  to  the  warder, 
(and  were  any  such  necessary),  his 
possession  of  it  at  any  time  previous 
to  his  return  to  a  habeas  corpus 
would  be  sufficient.  A  statute  pro- 
sided  that  "  Every  one  who  escapes 
from  imprisonment  shall,  on  being 
re-taken,  undergo  in  the  prison  he 
escaiH'd  fruni,  the  remainder  of  his 
term  unexpired  at  the  time  of  hi< 
escape,  in  addition  to  the  pimishnieiit 
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which  is  awarded  for  such  escape." 
.\;'t(.r  ail  escape  and  l)elore  re-cap- 
the  peiiitentiary  was  clianged 
one  building  to  anotlier. 


;ure, 
fii.ni 

That 


/ 


I.    (Kilhim,    J., 


dtthitiintc), 
a  conviction  lor  an  escape  was 
i;.-!  necessary  to  imprisonment  for 
the  imserved  i)Ortion  nf  the  ^entence. 
J.  Tliat  imprisonment  in  the  new 
huildintt  was  lawful.  A'l'^.  v.  Pcl- 
cisi'ii,  \  I.  .Ill- 
Second  Summons  on  Original 
Information  _  J/,*,'r  CouiictiDii  , 
Ot'Aislird    —    Return    of    InjorniaHon  I 

to   Justices    —   Justice    of    tliC    PCH'C.] 

—The  conviction  of  defendaiu  by  a 
ju.-tice  of  the  peace,  under  section  174 
of  The  Liquor  License  Act  of  Mani- 
toha.  having,  together  with  the  in- 
fcirniiaticjn  on  which  it  was  based. 
lieen  removed  into  this  Court  by  cer- 
tiorari, was  quashed  on  the  ground 
that  the  original  sunnnons  had  not 
hccii  personally  served  on  tiie  de- 
fendant, and  that  she  had  not  auth- 
orized any  person  to  appear  for  her 
on  its  return. 

At  the  same  time  the  Jmlge  who 
quashed  the  conviction,  relying  on 
section  Sq.^  of  The  Criminal  Code, 
!!■'()-',  ordered  tliat  the  informatimi 
iliouhl  Ijc  returned  to  the  Justice. 
who  issued  a  second  summons  upon 
't.  it  liein.g  too  late  for  the  prosecutor 
ti  lay  a  second  information  in  re- 
spect to  the  offence  charged. 

licUi.  on  motion  for  proh.ibition. 
that  there  was  no  authority  for  the 
reinrn  of  the  information  to  the  con- 
victing Justice  after  the  quashing  of 
the  conviction,  as  the  section  of  The 
Criminal  Code  referred  to  only  ap- 
plies in  cases  where  before  that  sec- 
tion a  procedendo  would  have  been 
is-iied  to  send  back  a  recrnxl ;  that 
the  information  was.  therefore,  not 
properly  before  the  Justice  when  he 
issued  the  second  sunnnons  thereon, 
and  that  lie  had  no  jurisdiction  to 
proceed  upon  it. 

Review  of  cases  in  which  a  record 
filed  in  a  superior  Court  upon  a  ccr- 
ii'<rari  may  be  sent  back  t.i  the  in- 
ferior Court  by  a  procedendo. 

Appeal  from  judgment  of  Bain,  J., 
refusing     prohibition,     allowed,     and 


prohibition     granted     without     costs. 
Reg.  V.  Zickrick.  XL  452. 

Amendment    of    Conviction.]    — 

Ra:.  v.   William.^.  \'11L  .U--  A'''.'?-  v. 
llcrrell.  Xn.   198. 


IV 


I  )r.IT.XCES. 


Insanity.] — As   a 

tain    CISC-,    iliscussed 

IL    .5-'!. 


uefeiice   in    cer- 
yv'.'L'.    V.    Riel. 


v.  I".vii)r.xcE. 

Depositions  Taken  on  a  Prelim- 
inary Ivestigation  before  a  Mag- 
istrate —  I'.z'idciice.]  —  Depositions 
of  a  witness  since  dead  taken  on  a 
preliminary  investigation  before  a 
justice  of  the  peace  of  a  charge 
against  a  prisoner  will  be  admissible, 
under  section  6S7  of  The  Criminal 
Code,  at  his  subsef|uent  trial,  if  they 
purport  to  be  signed  liy  the  Justice 
by  or  before  whoni  ihey  purport  to 
have  been  taken,  provided  it  be  prov- 
ed that  they  were  taken  in  the  pres- 
ence of  the  accused  and  that  lie  or 
his  counsel  had  a  full  opportunity  r  f 
cross-examining  the  witness,  not- 
withstantling  that  the  ■■'  'nature  of 
the  witness  was  wvi:  m  with  only 
one  of  two  Christian  names  given  in 
the  caption,  and  that  the  Justice 
omitted  to;  put  the  letters  "  J.  P." 
after  his  signature,  as  in  the  Form  S 
a]  pended  to  The  Criminal  Code. 

On  the  preliminary  investigation 
before  a  justice  of  the  peace  of  a 
charge  against  the  accu.sed,  the  de- 
positions of  se\eral  witnesses  were 
taken  on  25th  March,  ruiu  committed 
to  writing  by  the  Justice  under  the 
heading  "  Canada,  Prnvince  nf  ]\Lin- 
itoba.  Western  Judicial  District." 
'■  The  depositions  of  Matthew  Hani- 

ilton,  of,   etc..  and  others  of . 

taken  on  this  _'3th  day  of  March,  etc., 
at  Brandon,  etc.,  bcforo  the  under- 
signed, one  of  Her  Majesty's  jus- 
tices of  the  peace  for  the  said  Prov- 
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nice,  in  the  presence  and  hearing  of 
Aitxander  Haniihon.  wIid  stands 
charged."  etc.  T!il-  first  ilncc  pages 
of  ilie  record  made  contained  tlie 
evidence  of  Mattliew  Hamilton  and 
ariDthtr  witness,  ar.d  concluded  as 
f(/llous:  "  Prisoner  is  r-emandetl  un- 
til Thursday.  March  29th.  at  10.30." 
wiih  the  dale.  25th  .March,  if'98.  and 
the  signature  of  the  Justice. 

On  JQtii  -March  following,  Martha 
L'.uise  W'a'ker,  since  decea>e<l, whose 
name  did  not  appear  previously  in 
the  record,  appeared  to  have  given 
her  evidence,  which  the  Justice  took 
dt wn  iji  twentj'-tw^o  ouh.er  sheets  of 
paper,  beginning  simply  "  .Martha 
Louise  Walker,  sworn,  saith."  This 
was  merely  annexed  to  the  fus'. 
three  sheets,  and  concluded  with  the 
sisnalure  of  "  Louisa  Walker  "  and 
"k.  Campbell.  P.  M." 

Held,  that  the  latter  deiioi-itinn 
could  not  be  read  under  section  687 
of  The  Cruiiinal  Code  in  evidence 
against  the  accused  at  his  trial,  as  it 
did  not  purport  I"  be  a  deposition 
taken  liy  a  justice  of  the  peace  on 
the  charge  against  ihe  accused,  and 
therefore  it  could  ni'i  be  saiti  that  it 
piu'ported  to  be  -signed  by  the  Justice 
i'v  or  before  whom  it  purported  t  1 
have  been  taken. 

Sivnblc,  if  it  had  been  pro\ei!  that 
section  590  of  the  Code  had  been 
complied  with  by  reading  over  the 
deposition  to  the  witness,  and  by  the 
witness  and  magistrate  signing  in 
the  presence  of  tlie  accused,  all  three 
being  present  together,  and  in  other 
respects  the  dejjosition  might  have 
been  admissible  in  evidence  indepen- 
(kntly  of  section  68"  of  the   Code. 

.\lthough  the  deposinon  held  inad- 
missible was  taken  on  a  charge  on 
v.hich  the  accused  was  acquitted,  it 
contained  very  mnterial  testimony 
bearing  on  the  charge  on  which  he 
was  convicted  whicii  might  have  in- 
fluenced the  jury,  and  the  Court  or- 
dered that  the  conviction  should  be 
set  aside  and  v.  new  trial  granted. 
A't-^'.  V.  Hamilton,  XH,  354. 

Proof    of   Prior   Conviction.]    — 

Before  a  conviction  for  a  second  of- 
fence under  The  Liquor  License  .'\ct, 
it  is  necessary  to  prove  the  identity 


of  the  defend.iiu  with  the  pers. m 
naned  in  the  certificate  of  the  form- 
er ."onviction,  and  neither  the  snnil- 
arity  of  names  nor  the  person;-,! 
kr.owleilge  of  the  magistrate  will  be 
siiliicient  for  thai  puri)nse.  (Jurrn 
v.  Lloyd.  (  1873J  1  Cox  C.  C.  51,  fol- 
lowed. Rc^iihi  V.  Brown.  (  18.^0) 
ifi  O,  R.  41.  distinguished,  A'l'^.  \ 
Jfcrn-n.  XIL  108. 

Prool  of  Prior  Conviction.  |  - 
Per  Bain.  J. — The  certificate  of  liie 
former  conviction  put  in  was  insuUi- 
cient,  because  it  nowhere  slated  tliiit 
the  conviction  had  been  made  un;ier 
the  jirovisions  of  The  Liqui:ir  Licen>e 
.\ct. 

I't-r  Kill.'im.  J. — .-\lthough  the  cer- 
lificaie  of  the  fnmur  conviction 
omitted  the  word  "intoxicating" 
i)efore  ihe  word  "  lK|Uor  "  in  describ- 
ing the  offence,  yet  it  was  not  defec- 
tive on  that  account  in  view  of  sec- 
tions 151  and  182  of  the  Act  and  tlie 
wording  of  tlie  form  in  Schedule  K 
i  I'ar.  2).     J^cg.   v.  Hcrrcll.  XIL   lis. 


.Sec  ii.'.s'w    1xi"oua:.\;iox. 

Competency  of  Accused.  ] 
Ri':^.   V.   I'rcrn.  Ml!.   5.^3. 

Weight     of     Evidence.  J 
Sutra,   sub-litle   .Ai'I'Eals. 


-  ,v.-, 


Si\ 


\'L  LiMiTATiox  OF  .Actions. 

Masters   and   Servants  Act.) — A 

cin\-!ctiMn  under  The  Masters  and 
Servants  Act  was  quasiied  on  the 
ground,  inter  alia,  that  the  complaint 
was  made  more  than  a  year  after  the 
cause  of  it  arose,  the  Act  requirini^ 
such  complaints  to  be  made  within 
six  months  from  the  offence  charged. 
Mcrritt  v,  Rossitcr.  T.    W,,   I. 


Vir.  N.-^TL'RE  .\Nn  Elements  of 
Crime. 

Constitutional  Law.] — The  tertn 
Criminal  Law,  used  in  section  91  of 
The     British     North    America     Act. 
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1111. St  includo  every  act  or  (uni.-sinn 
wl;ich  was  regarded  as  criminal  by 
the  law  of  the  Provinces  when  The 
British  Nortli  America  Act  was 
]iassed,  and  which  was  not  merely 
;ni  offence  against  a  by-law  of  a  local 
;a;ihiirity.  Kc^.  v.  U'ason.  ij  A.  R. 
_'ji,  considered  and  commented  on. 
AV,t,',  V.  SIhiiL'.   \'II,  518. 


,  III.   Prockeui.ngs  at  Trial. 

Lack  of   Summons  —  Xoticc.] 

L'r,ie.-s  disiiensed  with  by  statute  or 
\v;,ived.  there  must  be  some  previous 
^niVinions  nr  notice,  to  the  party 
diarized.  •  f  lu^  hearing  of  ihe  charg- 
e-  against  him.  This  may  be  waived 
!iy  apiiearing,  jileading  and  defend- 
:r;j.  But  asking  an  adjournment  foi 
;hi  purpose  of  procuring  evidence  is 
ii"i  '!'.o. ,i-  .''ily  a  waiver.  A\',<,'.  v. 
ire    :iit:r.    ill,   509. 


Sunday.  J 


Judicial    proceedings 


>liiiuM  not  be  conducted  on  Sunday, 
;,tul  where  the  prisoner  was  commit- 
led  for  trial  at  a  preliminary  inves- 
ii.cfation  before  a  magi-trali  on  a 
Sr.nday — 

llciil.  t'hal  he  w;is  entitled  to  his 
I'ischarge,  following  }hirkiilU'\[s 
i!.'.>ii',  9  Co..  66.  and  ll'a:lc  \.  llusi- 
lirnl  iif  Stoke.  Cro.  Jac.  4^0.  A'c'^'. 
\    Cavclicr.  XI.  ,^3,v 


IX.  Specific  Otfe.vcks. 

(rt)  .Issatil!. 

(/')   Carnal   Kiun^'lcdgc. 

((•)   Concealment  of  Goods. 

((/)  EleetioHs. 

(c)  Forcible  Entry. 

(  f)  Forgery. 

ig)   Gaming.  , 

(h)  Perjury. 

(  i)   Theft. 

(  j)   Threats. 

{k)   Vagrancy. 


(.(')  Assault. 

Accused  Not  a  Competent  Wit- 
ness — .  Ucs  ,l;i'j-.'>;-.  j  —  L'pi'n  an  iii- 
dicinient  for  assault — 

//(•/(/,  that  the  accused  v>a<  not  a 
conipeient  witness  on  his  own  be- 
half, under  K.  S.  C,  c.  174.  >.  216. 
h'eg.  V.  Bonter.  t,o  U.  C.  C.  1'.,  in; 
and  Reg.  v.  Richardson.  4(1  {.'.  C. 
R-  375.  followed.  A  statement  by  a 
man  that  was  assaulted,  made  imm<.'- 
diately  .-ifter  the  assault  and  in  the 
presence  of  the  accused,  is  admiss- 
ible   in    evidence,        J^cg.    v.    Drain, 

Indictment.   Form  of.] — .\n    in- 

(liciiiieiu  a.  f'lliows:  "That  D.  1). 
....  in  and  upon  one  C.  did  make 
;in  assault,  and  ,  .  ,  ,  the  said  C.  did 
ilicn  beat,  wound  and  ill-treat, 
thereby  occasioning  to  the  said  C. 
actual  Ijodily  harm  and  other  v.rongs 
to  the  said  C.  a.gainst  the  f'.rm  of 
the  statute,"   etc. 

Held.  I,  To  be  an  indictnient  for 
an  assault  occasioning  actual  bndily 
h;rin.     Reg.   v.    In-aiii,  \'1I1,   5.^5, 

Trespasser— /\.'c7'!(,j(!./  to  Dcj^art.]-- 
A  trespasser  upon  land  of  which  an- 
other is  in  peaceable  possession  con- 
not  be  convicted  of  an  assault  under 
section  5,^  of  The  Criminal  Code. 
i.'V)2,  merely  becau-e  lie  refuses  to 
leave  upon  the  order  or  demand  of 
the  otlier;  and  the  latter  part  (jf  the 
section  does  not  apply  until  there  is 
an  overt  act  on  the  part  of  tlie  per- 
son in  possession  towards  preven- 
tion or  re  noval.  anrl  an  overt  act  of 
resistance  on  the  part  of  the  trespas- 
ser, A  verdict,  therefore,  a.gainst 
the  defendant  for  malicious  prosecu- 
tion in  char.ijing  the  plaintiff  before 
a  m:'.gistrate  with  an  assault,  where 
the  plaintiff  had  merely  refused,  on 
the  dem;ind  of  the  defendant,  to  quit 
the  iiremises  upon  which  he  was 
trespassing,  was  held  to  be  right, 
Pockett  v.'  Pool.  XI,  275, 

See  Reg.  v.  Pike   XII.  314. 

(/')    Carnal  Knowledge. 

Girl  Under  14  —  Form  of  Indict- 
ment.] —  Indictment  that  the  pris- 
oner. ■■  in  and  upon  one  J.,  a  girl  un- 
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dcr  tliu  age  nf  fouriecn  years  .... 
fc'lfiniouslj-  did  make  an  as.sault,  and 
hvy.  tile  Si'id  J.,  tlien  and  lliere  fel- 
(iiiiijusly  'lid  unlawfully  and  carnally 
kr.ow  and  almse."  etc. 

The  evidence  showed  thai  the  girl 
c(/i\sentcd  to  whatever  the  pri.soner 
did  to  her.  and  that  she  wa.s  under 
i'(.urtecn  >'ears  of  age.  The  jury 
fomid  a  general   verdict  of  g'lilty 

Held,  that  there  was  only  or.j  of- 
fence charged  in  the  indictment,  viz., 
the  statutory  felony  of  carnally 
knowing  a  girl  under  fourteen  years 
of  ago,  and  that  the  jirisoner  was 
properly  convicted. 

Held,  also,  that  the  words  "  felon- 
iously did  make  an  asstinli  "  cliarged 
no  olTcnce  known  to  the  law.  and 
shiould  he  treated  as  mere  aggrava- 
tii.m  or  suriilusage.  A'l'.C  ^■.  C'nis- 
Ihdiii    Llacdbs'  Case).  \'1I.  61,^ 

Girl  Under  14  —  /■"(>)•;»  of  fiidict- 
iiinif  —  Ciinii'rtimi  for  Indecent  .u,- 
smilt  —  Consent.]  —  Indictment  that 
the  pri-on.'r  "  in  and  upon  one  R.,  a 
girl  undiT  .he  age  of  fourteen  years, 
U''.Tninusly  did  rii.nke  a:i  as- 
sault, and  her.  the  said  R..  then  and 
there  feloniously  did  unlawfully  and 
carnally  know  and  ahuse."  etc. 

The  evidence  showed  that  the  girl 
was  hetween  the  ages  of  eight  and 
nine  years,  and  that  the  acts  com- 
plained of  were  committed  with  her 
tacit  consent,  which  ciMisent  was  not 
procured  hy  force  or  intimidation. 
The  jury  accpiitted  the  prisoner  of 
the  felony  charged,  hut  under  S3 
Vic.  c.  37.  s.  [,v  s-s.  4.  and  s.  7  (D. 
1800).  found  him  guilty  of  indecent 
assault. 

Held,  that  the  conviction  was 
right. 

Held,  also,  that  the  indictment,  by 
virtue  of  section  13,  sub-section  4, 
included  and  carried  with  it  a  charge 
of  indecent  assault  within  the  mean- 
ing of  section  7  of  said  Act,  and  that 
the  consent  of  the  girl  was  no  bar  to 
a  conviction  for  indecent  assault. 
Rc.i;.  V.  Brice.  VII.  627. 

(c)   Concealment   of  Goods. 

Defrauding     Insurance      C  0  m  - 

pnny.  I  —  I'nder  section  ,^54  of  The 


Criinin.al  Code  (iSgj).  which  de- 
clares that  every  one  is  guilty  of  an 
inflictable  offence  who,  for  any 
fraudulent  purpose,  takes,  obtains, 
removes  or  conctals  anything  cap- 
able of  being  stolen,  the  prisoner  was 
convicted  on  the  charge  that  he  hail 
concealed  a  rpiaiuity  of  his  own 
goods  captdjlc  of  being  stolen,  for 
the  purpose  of  defrauding  the  Insur- 
ance Companies  which  had  insured 
the  goods,  and  leading  the  Compan- 
ies to  believe  that  the  goods  had  been 
destroyed  by  a  fire  which  had  pre- 
viously  taken   place. 

In  a  case  reserved  for  the  opinion 
of  the  Court  as  to  whetiier  such  con- 
\iciion  w.'is  proper,  the  Judge  at  the 
trial  found  as  a  fact  that  ih.e  prisoner 
had  concealed  tlic  goods  with  the  in- 
tent and  purpose  of  obtaining  from 
th(.-  Insurance  Companies  their  value 
and  also  keeping  tlie  goods  for  him- 
self, but  it  did  not  appear  i)y  the  case 
stated  whether  the  prisoner  had  ac- 
tually made  any  claim  under  the  pol- 
icies or  not. 

Held,  that  the  prisoner  was  pro- 
pi.'rly  convicted,  also  that  although 
the  goods  were  his  own  goods,  thtv 
came  within  the  meaning  of  the  ex- 
pression "  things  caj  able  of  Ijeing 
stolen,"    Reg.   v.   Goi'stauh,   X,  497. 

(('/)  Elections. 

Convictior  of  Deputy  Returning 
Officer.  Although  Not  Formally 
Appointed.  |  —  The  accused  had  re- 
ceived fronv  the  Returning  Officer  an 
appointment  as  deputy  signed  by 
him,  with  the  lilank  for  the  name 
not  filled  up,  as  rcf|uired  by  section 
30  of  The  Dominion  Elections  .\ct, 
R.  S.  C,  c.  8.  He  acted  as  Depuiy 
Returning  Ofificer  at  one  of  the  poll- 
ing booths  during  the  whole  of  tlie 
day  of  the  election.  He  was  con- 
victed under  sub-section  (c)  of  sec- 
tion 100  of  the  Act.  for  that  he,  be- 
ing the  Deputy  Returning  Officer  for 
that  district,  fraudulently  put  into 
the  ballot  box  a  number  of  ballots 
tliat  he  was  not  authorized  to  put 
in,  and  a  case  was  reserved  at  the 
trial  for  the  opinion  of  the  Court,  a-; 
to  whether  the  accused  could  under 
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the   circumstances    properly    be    con- 
victed of  sucli  offence. 

J  did,  lolliiwing  Kc.v  v.  Gordoi\,  2 
Leach.  581 ;  Rcw  v.  Ilollond.  3  T.R. 
(107,  and  Rex.  v.  D<>bson,  7  East, 
J18.  that  liic  accused,  havii  g  acted  in 
the  nflice  and  having  lieen  ;he  Dep- 
uty Returning  Officer  de  facto  on  the 
(lay  in  question,  wa-  properly  con- 
victed of  the  olfence  charged.  Reg. 
V.  Ilohiian,  X,  272.  ; 

I 
(e)  Forcible  Entry.  1 

Trespass    on    Lands  —  Criminal 
Ci'de.   s.   Sg.]    —   .V   trespa-ser  up: mi 
lands  in  the   occupation    of   another,  I 
although  he  enters  in  a  manner  likely  j 
!i'  cause  a  breach  of  tl;e  peace   and  i 
\v;tli  force  sufficient  to  overcome  re- 
sistance,   cannot    be    convicted    of    a 
forcible    entry    under     section    89  of 
The  Critninal  Code,  where  the  entry  j 
was   made    for    the    sole    purpose   of 
seizing  and   ta.ring  away  goods   and  ^ 
there  was   no  ii;'ent  to  take  possess- 
ion of  the  land  or  to  oust  the  person 
in  pi'ssession  or  to  interfere  with  his 
actual   occupation   of   it.     Uussrll   on 
Crimes,   (4ih  ed. )   vo!.   i.  p.  427,  fol- 
lowed. _      i 

Section  P9  of  the  Ci'de  was  not  in-  j 
tended   to   make   any   change   in    the 
former  law  as  to  forcible  entry  or  to 
create    anv    r.ew    offence.        Reg.    v. 
Pike.  XI T'.  314. 

See  Pockett  v.  Pool.   XI.  27^. 

(f)   Forgery. 

Defiinition.]  —  Forgery  is  the 
falsely  making  or  altering  a  docu- 
ment to  the  prejudice  of  another,  by 
makin;»  it  appear  as  the  document  ot 
that  person.  A  simple  lie.  reduced 
to  writing,  is  not  necessnrily  forg- 
ery. Consequently  wliere  a  Bank 
I'lrk  made  certain  false  entries  in  the 
Cank  books  under  his  control,  f(.ir 
the  purpose  of  enabhng  him  to  ob- 
tain money  of  the  Bank  improperly. 

Held,  that  he  was  not  .guilty  of 
tVrgery.       Reg.     v.     Plaekstone,    X. 

One  of  Several  Signatures.] — A 

joint  and  several  bond  was  executed 


liy  tlie  prisoner  under  an  assumed 
name  for  a  fraudulent  purpose. 
'I'lie""  was  111)  proof  whether  tire 
other  signatures  h;id  been  forged  or 
not. 

Held,  that  an  ind.ictment  that  the 
prisoner  had  forged  the  bond  was 
sustained,     h'eg.  v.  Deegar,.  VI,  81. 

Speedy  Trial.  ]  -  .\  prisoner 
charged  with  the  crime  ot  forgery 
cannot  be  brought  up  before  a  Judge 
of  the  Court  of  Queen's  Bencli  un- 
der The  Specdv  Trials  Act.  Reg. 
V.  Senlt.  Ill,  448. 

(g)   Gaining  I[oh.<;\ 

Gaming  House  —  Poker  —  Com- 
)i<.ituient.\  —  Held,  \.  That  keeping 
a  cnnnnon  gaming  house  is  an  in- 
dictali'e  offence  at  common  law.  2. 
That  the  cards,  etc..  referred  to  in 
section  ,^  if  .'^S  \'ic..  c.  41,  must  be 
such  as  are  ordinarily  used  in  play- 
ing an  un'awful  game.  3.  That  a 
commitment  for  unlawfully  keeping 
a  conmion  gaming  house  sufficiently 
describes  an  offence,  so  that  the 
party  committed  cannot  be  discharg- 
ed on  the  ground  of  there  bein.g  any 
defect  on  the  face  of  the  commit- 
ment in  merely  thus  describing  the 
offence.  4.  That  "  poker  "  is  not  in 
itself  an  unlawful  game.  Reg.  v. 
.S7;(7T.'.  IV,  404. 

Gambling:  House  —  Constitution- 
al Law.]  — .\  "gambling  house"  is 
the  san;e  thing  as  a  "  common  gam- 
ing house."  Keeping  a  gambling 
hou^e  is  an  offence  against  the  gen- 
er;d  criminal  law:  consequently  it 
can  be  dealt  with  only  by  the  Parlia- 
ment of  Canada,  and  cannot  be  made 
an  offence  by  a  Provincial  Act.  or 
by  a  municipal  by-law.  passed  under 
the  authority  ■  f  -uch  an  Act,  Reg. 
v.  Shazv,  Vil.  ."i;-!. 


See    Reg.    v.    / 
and  Re:;.  \ 
.  Infra   ik). 


>>-!dson.    \'Iir.    32.^; 
Hernial'    \  III,  330; 


(/f1    Perjury. 

Authority  to  Administer  Oath.] 

Personation.]   —   The    prisoner    was 
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convicted  on  an  indictnicnl  for  per- 
jury, in  having  sworn  before  the 
Dcimty  Reiiirning  Officer  at  an  elec- 
tion for  niicniber  of  the  House  of 
Commons  for  the  City  of  Winnipeg, 
ihat  lie  was  tlie  person  whom  lie  re- 
])rescntcd  himself  to  be  named  on 
the  list  of  electors  for  the  polling 
sub-division.  He  was  not  an  elec- 
tor, or  entitled  to  vote  in  the  constit- 
uency. 

A',  the  trial,  prisoner's  coun?el  con- 
tended that  there  was  no  authority 
for  the  Deputy  Returning  Officer,  un- 
der section  45  of  The  Dominion  Elec- 
tions Act.  R.  S.  C,  c.  8.  to  adminis- 
ter an  oath  to  any  person  but  an 
elector,  and  the  Judge  reserved  a 
case  for  li.e  oi)inion  of  the  Courc  as 
to  whcihcr  the  prisoner  had  been 
properly  convicted. 

llclil,  that  the  statute  must  receive 
a  reasonable  construction,  thai  auth- 
ority was  intended  to  be  conferred 
upon  tlve  officer  to  administer  the 
oath  to  any  person  presenting  him- 
self and  claiming  to  be  an  elector  en- 
tilled  to  vote,  and  that  under  section 
148  of  The  Criminal  Code.  1892, 
prisoner  had  been  properly  convict- 
ed of  perjury.  Reg.  v.  Chamber- 
lain, X.  2(l\. 

(i)   Theft. 

Having  in  Possession  Goods 
Stolen  Abroad  —  Pi-fitf  of  I'orci}::! 
Lazi.:]  —  Upon  a  charge  of  having  in 
possession  goods  stolen  in  a  foreisti 
country,  it  is  not  always  necessary  to 
prove  the  state  of  the  law  of  that 
count  vv. 

P(t' Taylor,  C.  J.  —  When  the 
Crown  proved  that  the  prisoner  had 
taken,  and  had  in  his  possess!.  >n  in 
C.^.nada.  prnjierty  which  he  had.  in 
any  other  country,  taken  under  such 
circun'.stances  that  had  he  taken  it  in 
like  r-.iTincr  in  Canada,  it  would,  by 
the  i.'Ws  c'f  Canada,  have  been  fel- 
ony, then  the  oti'ence  was  proved. 
And  .an  allegation  in  the  indictment 
that  the  prisoner  "  feloniously  had 
taken  and  carried  away  "  the  goods 
does  not  impose  any  additional  bur- 
den of  proof  upon  the  Crown. 

Per  Killam,  J. — It  may  be  neces- 
sary under  certain  circumstances  for 


the  Crown  to  prove  the  foreign  law 
as  an  elemeiu  in  tin:  moral  (luality  of 
the  .-Xct.     Ret^.  V.  Jezeell.   \"1,  4()o'. 

Accessory  to  Theft — Reeciver  of 
Sloloii  Oc'Oi/.T.  I  —  .Although,  under 
section  61  of  The  Criminal  Code,  a 
peison  who  has  been  accessory  to  a 
theft  may  be  convicted  as  a  principal 
thief,  this  does  not  prevent  his  con- 
\  iction  as  a  receiver  of  the  stolen 
pioperty.  if  he  has  subsequently  re- 
cei\ed   it   from  the  actual   thief. 

The  true  principle  is  that  it  is  a 
receipt  which  is  merely  an  act  done 
ill  the  Commission  of  the  theft  which 
cannot  be  treated  as  a  separate  of- 
fence :  and  the  statute  which  makes 
counselling  or  procuring  form  a  [lar- 
ticipation  in  the  offence,  when  coni- 
miited.  does  not  also  make  a  subsc- 
fiiient  receipt  form  a  part  of  a  theft 
completed  before  the  receipt.  /(■<',!,'. 
v.  iiojge,  XII,  319, 

{j)   Threats. 

Letter  Demanding  Money.]  — R, 
S.  C.  173,  s.  I,  provides  that  "  i^very 

one  who  sends knowing  the 

contents  thereof,  any  letter  or  writ- 
ing denianding  of  any  person,  wi'li 
menaces,  and  without  any  reason;d)le 
or  probable  cause  any  i)roperty.  chat- 
lel.  money  ....  is  guilty  ni  a  fel- 
onv,   etc. 

Held  (Killam.  J..  diihitaKte).  that 
a  letter  sent  by  the  prisoners  to  a 
tavern  keeper,  demanding  a  sum  oi 
money,  and  threatening  in  default  of 
payment  to  bring  a  prosecution  un- 
(.ler  The  Liquor  License  Act,  was  not 
a  meiMce  within  the  meaning  of  the 
abo\x»  section. 

Held,  also,  (Killam,  J.,  dubitantc). 
that  the  test  is  whether  the  menace 
was  such  as  a  firm  and  prudent  man 
might  and  ought  to  have  resisted. 
Rex  V.  Soiitherton.  6  East,  126.  fol- 
lowed. Reg.  V.  MeDonnld  and 
Vanderherg,  VIII,  491. 

Demanding  Money  with  Intent 
to  SteaLj  —  The  prisoner  was  con- 
victed under  section  404  of  The 
Criminal  Code,  1892.  of  having  de- 
manded money  of  the  prosecutor  with 
menaces    with     intent     to     steal    the 
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same,  and  a  case  was  reserved  for 
the  opinion  of  the  Court  on  tlie  ques- 
tinn.  whether  the  evidence  was  sufti- 
cient  to  prove  the  crime  charged. 

Tlie  prisoner  had  demanded  $75. 00 
fiom  the  prosecutor  under  tlireat  of 
having  him  prusecuted  for  an  infrac- 
tion of  The  Liquor  License  Act. 

Held,  that  any  menace  or  threat 
tl;at  comes  witliin  the  sense  of  the 
word  menace  in  its  ordinary  mean- 
ing, proved  to  have  been  made  with 
thu  intent  to  steal  the  tiling  demand- 
ed, would  bring  the  case  wiiiiin  sec- 
tion 404,  and  that  it  need  not  be  one 
incessarily  of  a  cliaracter  to  excite 
ak'rm,  hut  it  would  be  sufticient  if  it 
v.ere  such  as  would  be  likely  to  af- 
fi.ct  any  man  in  a  sound  and  healthy 
>l;ite  of  mind;  and  the  qiiesiion, 
whether  there  was  the  intention  to 
."^leal  th  '  money  demanded,  is  one  of 
ii'Xt  and  not  law. 

Conviction  alarmed,  (Killam.  J., 
clis-enting),  ; 

/v'ri'.  V,  Stiiith.  (1849)  4  Cox  C,  C,  j 
42;  Kffi.  V,  Robcrtsmi.  (1864)  L,  &  1 
C.  483;  Rcf;.  V.  Toiiiliiisoii,  (1895)  | 
18  Cox  C.  C.  7t.  followed.  Reg.  v,  | 
}[enoihild.  (1892)  8  M.  R.  491;  and 
h'lX  V.  Soiitl'.rrton.  1805)  6  East,  I 
\2h.  dinibted.  Reg.  v.  Gibbons,  XH, 
J54- 

(k)    I'agrancy. 

Gaming  —  J^i-jing  by  Means  of — 
I'-iidrnce  —  Sufficieney  of.]  —  R.  S, 
C  c,   157,  s.  8,  provides  that :  "  All 

persons  who (k)    have 

no  peaceable  profession  or  calling  to 
maintain  themselves  by,  but  who  do, 
for  the  most  part,  support  themselves 

liv  gaming are  louce,  idle 

or  disorderly  persons,  or  vagrants, 
within  the  meaning  of  this  section. 
2.  Lvery  loose,  idle  or  disorderly  per- 
>oii  or  vagrant  shall,  upon  summary 

c  nviction be    dL-emed 

Siiil.y  of  a  misdemeaniir.  and  shall 
be  liable,  etc. 

1).  was  convicted  l^eforc  a  police 
tiiagistrate  under  aliove  section,  and 
sentenced   to   imprisonment. 

On  an  application  for  a  writ  of 
iuibeas  corpus — 

field,  that  to  support  such  a  cm- 
viciiun    there    must    be    evidence     of 


fnur  distinct  propo>iti()ns :  (1)  That 
the  accused  had  no  peaceable  pro- 
fession or  calling  to  support  himself 
by;  {2)  that  lie  iiraci.sed  gaming; 
(3)  that,  from  this  practice,  he  de- 
rived some  substantial  profits;  (4) 
tliat  these  prdtits  cimsliluied  the 
larger  portion  of  his  means  of  sup- 
port; and  there  being  iin  reasonable 
evidence  to  w.arrant  a  finding  nf 
either  the  third  of  fourth  iirojjdsi- 
tidii,  it  could  not  be  assumed  that  be- 
cause of  the  want  of  a  \-isible  occu- 
pation, and  of  the  accused  being 
greatly  addicted  to  gainljling,  the  lat- 
ter contributed  mainly  to  his  sup,- 
|.i)rt.  The  prisoner  was  discharged. 
h'eg.  V.  Jhizidson,  \'IIL  3J5. 

Gaming  _  Lk'ing  by  Means  of— 
!'!ndi)igs  of  Faet  by  }lagislrate  — 
J^i'idenee  —  Sufljcicney  of.\-H.  was 
cdivicted  before  a  pnlice  magistrate 
and  sentenced  to  a  term  of  imiiris- 
unmcnt  under  R.  S.  C,  c.  157,  s.  8, 
tipon  a  charge  of  b;iving  im  peacealile 
profession  or  calling  to  maintain 
himself  by,  but  who,  for  the  most 
part,  sttpported  himself  by  gaming, 
and  of  Ijeing  a  loose,  idle  nr  disor- 
derly person,  and  a  \-agr;mt. 

On  an  application  for  a  writ  of 
luibeas  eorpus — 

Held,  that  the  weight  to  lie  given 
to  the  evidence  it  was  the  function 
of  the  magistrate  tn  decide,  and  the 
Court  could  only  search  the  evid- 
ence, ascertain  what  points  might 
possibly  be  found  in  fa\or  of  the  pro- 
secution, and  consider  whether,  if 
the  magistrate  found  all  of  these 
against  the  accused,  there  was  rea- 
^'  n;ilile  ground  for  inferring  that  the 
accused  was  guilty  of  the  crime 
ch.arged. 

Held,  also,  that,  although  the  case 
was  exceedingly  weak,  the  Court 
cottld  not  say  that  up  .n  no  \iew  of 
the  evidence  was  it  possible  for  the 
magistrate  to  make  the  inferences 
necessary  to  support  the  inlvinr.ation. 
and  the  application  was,  therefore, 
refused. 

Held,  also,  that  it  i'^  clearl\-  quite 
an  insufficient  compliance  with  the 
statute  for  the  prosecution  to  show 
merely  that  an  accused  party  has  no 
apparent  occupation  or  calling,  other 
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DAMAGES. 

Amount  —  Assiuilt.]  —  In  an  a'-- 
tion  for  assault,  false  imprisonment. 
slander  and  libel,  the  assault  and  im- 
prisonment consisted  in  the  defend- 
ant putting  his  hand  upon  the  plain- 
tiffs shoulder,  pushing  her  into  the 
office  and  locking  the  door  for  a 
sliort  time.  No  evidence  was  given 
of  special  damage  under  the  slander 
and  libel  counts,  and  a  verdict  upon 
them  alone  could  not  therefore  be 
supported.  The  jury  gave  a  genera' 
verdict   of  $300. 

Held,  that  althougli  the  damages 
were  c.xcesNive,  the  Court  could  not 
interfere  with  the  verdict  upon  that 
account.  McMoiiaglc  v.  Ortoii,  V, 
193- 

Amount — Breach  nf  Contract  for 
Mutual  Erection  of  Buildings,  Etc. — 
Costs.]   —  The  plaintiff  and  defend- 


ant agreed  that  the  plaintiff  should 
procure  a  site  for  a  mill  and  build 
the  same  so  as  to  he  ready  for  the 
recep'iiiin  of  machinery,  which  tliv 
defendant  was  to  supi)ly.  The  plaiii- 
tilV  incurred  expense  in  building  the 
mill ;  in  building  a  house  for  the  de- 
fendant at  his  re(|Uesl,  to  be  ready 
for  him  on  iiis  arri\al  ivom  (Jnlario; 
in  going  to  Ontario  on  account  of  the 
dclendant's  neglect  to  carry  out  the 
terms  of  the  conir;ict;  in  paying 
wages  to  a  man  whilst  absent  in  Oii- 
t;irio;  and  in  going  to  Winnipeg  "H 
business  of  the  venture.  'I'he  dc- 
i'eiulant  refused  to  carry  out  the 
agreement. 

J/eld.  that  the  true  measure  of  tli.' 
plaintiff's  damages  was  the  loss  on 
the  sale  of  the  house  built  by  him 
l'.;r  the  defendant,  and  the  loss  in  re- 
spect of  the  mill  building;  but  that 
he  was  not  entitled  to  recoxer  for 
the  journeys  t(j  Ont;irio  and  Winni- 
peg or  for  the  wages.  .Simpson  v. 
J:ilis.  T.  \\'..  31. 


Con'ract  to 
—  Defendants  took 
expropriate    lands   of 


Amount  —  Breacli  of 
Coin'cy   Land.  | 
prLiceedings   to 

the  plaintiff.  The  eonunissioners 
awarded  to  the  plaintiff  .'p2i,455.  but 
the  award  was  not  confirmed  by  a 
Judge,  as  rcrjuired  by  the  defendants' 
charter. 

Jleld  (overruling  Dubuc,  ].).  thai 
the  award  could  mit  be  enforced, 
.'vftcr  an  award,  but  before  its  con- 
firmation, the  defendants  agreed  to 
give  to  the  ])laiiitiff,  in  exchange  for 
the  same  land,  two  other  pieces  of 
land  and  $12,000.  The  plaintftT 
thereupon  removed  certain  buildings, 
the  defendants  used  the  land  for  : 
street,  and  the  defendants  paid  the 
$12,000.  but  refused  to  convey  the 
two  parcels  of  land,  alleging  that  they 
formed   portions  of   streets. 

//(■/(/  (affirming  Dubuc,  J.),  i. 
That  a  bill  might  be  filed  to  recover 
damages  for  the  breach  of  the  con- 
tract, the  deed  from  the  plaintiff  10 
the  defendants  having  erroneously 
acknowledged  receipt  of  the  purchase 
money.  2.  That  the  damages  might 
fairly  be  placed  at  the  difference  be- 
tween the  $21,455  and  the  $12,000. 
without  proof  of  the  locality  of  the 
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two  parcels  of  laiiil  or  lluir  value, 
ilu  (IcliiKi/nts  liaviiiff  had  in  ihrir 
cusiody  tlie  (locunicms  l)y  which  the 
locality  could  have  been  proved,  and 
not  having  produced  iheiii,  hut  al- 
leged their  loss.  /Fn',t,'/i<  v.  'I'll'.' 
City  of  Winnipeg,  IV.  40. 


Amount  —  Brcarh  of  Covenant 
by  Liiinllord  to  Build  Fcnee.] — The 
defendant  demised  land  to  the  plain- 
tiff for  one  year,  at  $JCO,  and  cov- 
enanted to  fence  tlie  p^emise^.  lie 
iie.u'lected  to  build  the  fence,  and  the 
piainlitif  refused  to  pay  ;in  in>talnu'nt 
nf  rent,  ami  uniting  10  $too.  The  de- 
feiiilant  distrained  a  \"ke  (if  (ixen 
I'lid  a  wagon,  with  hnu^ehold  furni- 
ture, not  tiiuling  any  other  distress 
1111  the  premises.  After  seizttrc.  ap- 
priii'-einent,  and  notice  of  sale,  the 
k'lilitY  found  some  barlev  hi  a  shed 
'  11  the  premises,  but  made  no  change 
in  the  seizure  i>v  inveniui'N-,  think- 
ing he  had  no  right  to  dd  so,  and  be- 
lieving iluit  the  barley  was  neit  ihe're 
when  he  made  the  seizure.  The 
plaintiff  never  objected  10  the  seiz- 
tn-e  rif  the  oxen,  and  once  asked  for 
a  piistponenient  of  the  sale.  The 
(  X(.n  ;ind  wag  n  were  sold,  the  plain- 
tiff buying  them  for  $160.  The  rem 
.-'ii'l  expen>es  atriomiied  to  !'"^i35.,^o. 
The  suri)lus  was  retained  by  the 
plaintiff.  The  day  after  the  sale  he 
i?stied  a  writ.  The  jury  found  a 
\erdict  for  the  plaintiff  on  the  ceumts 
f(^r  breach  of  covenant  to  fence,  dis- 
tr.-iinuig  beasts  of  the  plow,  and  ex- 
cessive distress,  and  assessed  the 
damages  at  $i(So. 

Iliid,  tliat  the  damages  were  ex- 
cessive, and  that  there  sh'u'd  be  a 
!'ew  trial  unless  the  plaintiff  con- 
senied  to  reduce  his  verdict. 

The  measure  of  damages  on  the 
bleach  of  covenant  was  what  it 
'Adiild  have  cost  the  plaintifY  to  have 
leased  another  piece  of  land  fenced : 
for  distraining  beasts  of  the  iilow, 
what  it  would  cust  the  plaintiff  to 
have  hired  oxen  for  the  several  days 
be  was  deprived  of  the  use  of  them. 
—I'cr  Wood,  C.  J.  Clarke  v.  Mtir- 
niy.  T.  \V.,  127. 

Amount  —Breach  of  irarranty.] 
—The    measure    of    damages    is    the 


sum  which  at  the  time  of  the  sale  it 
would  have  been  necessary  to  expend 
in  order  to  remove  any  defect  which 
consiiluteil  a  i)reach  of  the  warranty, 
C"ok  V.   'I'lh^nhis.  \'l.  jSd. 

Amount  —  Lease  of  "  c7.m/;  " 
l-ariii  —  I'liliire  lhnitu,iie.\  —  'i"his 
was  an  action  in  which  the  plaintiffs 
:-ouglit  to  recover  damage.-  lor  fratid- 
tdeiit  representtitions  wdiereby  they 
were  iiKlnced  to  lease  the  farm  of 
the  defendant  at  a  very  high  rental. 
The  false  representation  proved  was 
that  the  farm  was  a  clean  farm, 
\^■herea^  in  fact  it  w;is  full  of  weeds. 

II eld.  that  the  proiier  measure  of 
li.am.ages  iii  such  a  case  is  the  idle 
a('oi)te'!  in  I'eal:  v.  Perry,  ,y  Ch.  U, 
541,  namely,  to  ascertaii  the  differ- 
ence between  the  price  paid  and  the 
;ictual  value  to  the  plaintit'fs  at  '.he 
time  of  the  contraeu  Tlie  nuiiket 
value  is  not  to  be  considered,  and  the 
true  queslii->n  is  :  Was  the  farm  when 
taken  worth  the  rental  which  the 
plaimiff>  agreed  to  pay,  and  if  by 
reason  of  the  existence  of  weeds  it 
was  worth  less,  how  much  less  was 
it  worth? 

Damages  were  allowed  to  the 
iilainliffs  on  this  principle  at  $1  per 
acre  for  the  cultivated  land  for  each 
of  the  two  years  for  which  they  had 
taken  the  farm. 

Jleld.  also,  that  although  the  lease 
had  still  a  year  to  run  after  the  com- 
mencement of  the  action,  the  pbain- 
tifi's  could  nevertheless  reci.v.r  all 
their  elamages  in  this  actiiJii.  there 
being  only  one  contract,  and  no  right 
to  bring  a  secf.nd  action  under  it. 

Held,  ;ds.i,  that  the  expression 
■'  clean  farm  "  does  not  mean  ;i  farm 
tdisolutely  free  from  weeds,  but  only 
one  on  which  there  were  not  weeds 
in  such  quantities  as  to  be  materially 
injurious  to  the  crops,  and  that  the 
defence  of  fraud  could  not  avail 
against  it.  Jolinsttnie  \.  Hal!,  X.  161. 

Amount  —  Trespass  to  Goods  — 
T.xetnplary  Ihinioi^es — Audita  Quer- 
ela —  Court  .Iseertaiiiiug  Dainat^es 
and  Reducing  I'erdiet.]  —  PlaintilT 
and  the  delend.aiU  Babingtoii  both 
claimed  the  ownershi[)  of  a  crop  of 
wheal — the   plaintiff   as   being  tenant 
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(if  l{al)inptnn,  and  Rahington  (ni  tlic 
Ki'cund  tliat  the  lipase  had  cxpireil. 
llic  (|iic'>tiiiii  was  whclluT  tlic  oral 
agreement  hetwccii  the  parlies  was 
for  one  or  five  years.  Tlie  defend- 
ant Iiad  cut  and  stacked  eiglit  stacks, 
hut  liad  not  interfered  with  tlie  rest 
of  tlie  wheat,  which  was  cut  and  put 
up  hy  the  plaintiffs  in  six  sacks.  The 
plaintiff  had  a  verdict  of  $650.  Up- 
(jn  a  motion  for  a  new  trial — ■ 

Uiici,  I.  That  the  charge  was  not 
ernmcous  hecause  the  Judge  refused 
to  tell  the  jury  that  it  was  for  the 
plaintiff  to  make  out  every  part  of 
the  agreement,  and  not  merely  that 
part  of  it.  which  he  required  for  this 
case.  J.  That  the  Judge  was  correct 
in  telling  the  jury  that  if  they  found 
a  verdict  for  the  plaintiff  they  were 
not  limited  in  estimating  damages  to 
the  actual  pecuniary  hiss,  hut  could 
allow  exemplary  d.amages  in  addi- 
tion ;  that  it  was  not  necessary,  un- 
der the  circumstances,  to  point  out 
thf:  disiinctinn  lieween  a  ixnia  fide 
assertion  of  right  and  n  wanton  tres- 
pass. 3.  That  it  was  not  necessary 
for  tiie  Judge  to  tell  the  jury  that  if 
tiicir  verdict  was  in  trespass,  the 
damage  would  he  calculated  with  re- 
ference to  the  whole  crop,  while,  if 
in  trover,  it  would  be  limited  to  the 
part  cnn\  cried.  The  jury  could  m.t 
well  have  erred  upon  that  iinint.  4. 
Some  damage  h;id  occurred  l)ecausc 
of  the  occurrence  of  a  h;ul  storm 
while  a  portion  of  the  wheat  was  un- 
cut. For  this  tlie  defendants  were 
not  liable,  and  the  damages  were  re- 
duced by  $200,  the  amount  estimated 
by  tlic  Court  as  attributable  to  that 
cause.  Just  iirevious  to  the  hour 
fixed  for  entering  judgment  in  term 
liffid.ivits  were  read  by  the  defend- 
ant's counsel,  showing  that  since  ver- 
dict tlie  plaintiff  had  threshed  seven 
of  the  stacks  fur  his  own  use. 

Hcli!.  that  such  a  matter  could  be 
dealt  with  by  the  Court.  .Vffidavits 
having  been  filed  and  a  further  argu- 
nuiit  having  taken  place — 

Ifrld.  r.  Tl^'>t  under  the  cli.argc  the 
jury  might  well  have  given  damages 
in  trover  for  the  whole  crop  instead 
only  for  that  part  converted:  and 
that  the  Judges'  charge  was  there- 
fore   erroneous    (Duluic,    T..    dissent- 


ing). 2.  The  verdict  was,  therefore, 
further  reduced  to  $2-'5,  being  ihe 
v.alue  of  the  slacks  convened  by  the 
defendants,  less  the  value  of  one  of 
them  re-taken  hy  the  plaintiff;  the 
plaintiff  to  liave  a  certificate  for  full 
cists  {  Dubuc,  J.,  dissenting).  Upnn 
tlie  olijcction  being  taken  that  no  cer- 
tificate could  he  granted,  the  Court, 
without  deciding  the  imint,  ordiTcd 
the  verdict  to  be  entered  for  $j6o. 
ihe  plaintiff  to  give  credit  thereon 
for  $35,  the  value  of  the  stack  re- 
taken by  him.  Monkiinin  v.  I'dlis, 
V,  .V7. 

Reducing  Verdict.]  —  Wiiere  a 
verdict  cannot  be  impeached  except 
upon  the  grotmd  of  excessive  dam- 
ages, the  Court  may,  with  the  plain- 
lil'f's  consent,  reduce  the  d.amages. 
Miller  v.  Manitol'a  Lumber  &  I'licl 
Co.,  VI.  487. 

Date  of  Assessing  Damages.)— 
In  an  action  l)y  a  ))urcliaser  for  spec- 
ific performance  of  a  contract  re- 
slieciing  lands  intended  to  he  held  by 
him  for  sale,  where  damages  have 
Ijeen  decreed,  instead  fjf  specific  per- 
fnrmance,  on  account  nf  the  sale  by 
the  vendor  of  the  lands  to  a  third 
party,  the  date  of  the  breach  of  the 
cnniract  is  the  period  at  which  the 
value  of  the  Land  in  ciuestion  is  to  be 
estimated  for  the  purpose  of  assess- 
ing the  damages.  Boulibcc  v.  Shore, 
I,  22. 

See  also   Puixiii'al  a.vd  Aokxt,  IV. 

Reduction    in    Plain'^iff's    Claim 

—  lividenee  In.\  —  i.  In  actions  upon 
qaantiiin  meruit  for  W(jrk  and  labor, 
defective  workmanship  may  be  prov- 
ed in  mitigation  of  damages,  al- 
tbdugli  not  pleaded.  Seeus  if  the  ac- 
tinn  be  upon  a  special  contract.  _'. 
In  ;m  action  upon  a  special  contract 
for  the  sale  of  a  specific  article,  for 
goods  sold  and  delivered,  evidence 
of  a  breach  of  a  warranty  may  be 
given  in  reduction  ot  the  contract 
])rice,  although  not  pleaded.  ?,■  In 
an  action  for  goods  sold  and  deliver- 
ed, or  for  work  and  labor,  evidence 
I  if  damage  for  delay  cannot  be  given 
unless  under  a  counter-claim, 
Seiiible — In  an  action  bv  a  carrier 
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for  freiRlu.  oxidi'iici'  nf  clamaKC  to 
till'  gooils  cannot  he  RJvcn  unless  iin- 
(lir  a  cniinti  T-claiin.  Siiiillt  v. 
Slraiti^i',  II,   101. 


DEATH  OF  JUDGE. 

Sec    PKACTICE,    XVII. 


DEBT  BY  STATUTE. 

Action  or  Mandamus.]  —  Wlierc 
an  Act  of  I'arlianicn;  casts  upon  a 
I)arty  an  olilisation  to  pay  a  specific 
sum  of  money  to  particular  persons, 
an  action  of  debt  may  be  maintained 
for  tire  amount ;  and  that,  although  a 
(lilTercnt  remedy  may  he  provided 
by  the  Act.  A  inaiutainus  would  not 
he  Rranted.  r.aslcni  Jiidickil  Dis- 
trict V.   Jrimiipi-;^.   Ill,  5;i7. 


DEDICATION. 


Of  a  Street, 


!)cilicalion   of  a 


street  not  having  been  acted  upon — 
tile  property  not  having  been  used 
a^  a  street,  but,  on  the  contrary,  the 
lilaintiffs  occupancy  of  it  having 
liem  sanctioned  bv  tiie  City — did  not 
affect  the  plaintiff's  title,  ll'right  v. 
U'iiinipi'fi.  Ill,  349. 


DEEDS. 

Sec  Estoppel,  II. 

.SVt'   T.XXATIOX,    IX. 


DESCENT. 

Law     of     Primogeniture    —   /;; 

I'(rcc   in   Mauitolm   ul^    to   yd   May, 


1S71.I  —  Tlie  Legislature  of  Mani- 
tib.a  passed  the  first  IiUestacy  Act  in 
.\l;iy,  1S71,  and  before  that  time  the 
law  of  descent  applicable  in  Kngland 
to  estates  in  lands  and  lenemeius 
should  he  held  t'l  have  been  in  force 
in  Manitoba;  and  therefore  where  a 
inrsop  "lied  intestate  in  .\pril.  1S71, 
being  .lie  owner  in  fee  simple  of  a 
parcel  of  land,  the  Court — 

Held,  that  the  land  descended  to 
the  eldest  son  to  the  exclusion  of  the 
I  titer  children.     Re   Tait.   IX.  617. 


DISALLOWANCE    OF    STAT- 
UTES. 

Publication,]  —  .\n  Act  of  the 
Province  having  been  disallowed,  the 
Order  of  the  Ciovernor-deiier.-il-in- 
Ci  uncil  was  publishcil  in  The  .][iVii- 
loha  Gacdlc.  and  following  it  was 
also  published  a  certificate  of  the 
Cirixernor-Gcneral  of  the  day  upon 
which  the  Act  was  received. 

//('/(/,  that  such  publication  was  a 
sufficient  signification  of  the  disal- 
lowance. .Ilfonicv-Grncral  v.  h'XiVi. 
V.  81. 


DISCOVERY. 

T.  W'liKN  Or.TAiNAm.i:. 

II.    I"..\AMIN"ATIO\       OK       PaRTIKS       OR 

OriiFn   PEiiSoxs. 

III.    PUODUCTION"    OI'    I')Oer.MF.NT.S. 


T.    WllF.N    Ol'.T AIXAni.E. 


Who    Entitled,]- 
er   the    p'.aintiff    was 


■Oi(a-rc.  wbeth- 
enlitled  to  dis- 
ci .very  ;ind  pr<.(lnctinn  imtil  be  had 
dilixered  ;i  statement  of  claim  in  the 
Oueen's  Bench.  DaT'ics  v.  irHliains. 
n  Ch.  D.   i^o.     Doll  V.  Hoieard.  X, 

Foreign   Corporation   —    IV  h  c  n 

Order  IVill  !'c  ?Jadc  —  Foreign  and 
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Local  Dfficrrs.]  —  An  aclinn  .iRainst 
a  foroigti  Corpiiratic)!!  upon  a  cause 
(if  acUDii  wliicii  arose  out  of  llio  jur- 
isdiction was  brougln  in  Manitoba, 
under  40  Vic,  c.  35.  s.  ,v  (M.  iSSf)), 
on  tlic  ^roniid  of  tlie  defendant  liav- 
inp:  assets  in  tlie  Province.  On  an 
application  by  tiic  plaintiffs  for  dis- 
covery under  section  50  of  C.  L.  P. 
Act.  1S34 — 

Held,  I.  The  application  must  he 
siiiiiiorted  by  an  at'tiilavit  of  ttie 
liIaiinitT.  l)ut  if  there  are  more  than 
on;'  phiintilT,  tlie  afiidavit  of  one  is 
stifticient.  2.  Ofiiccrs  of  tlie  Corpor- 
ation, residing  out  of  the  jurisdic- 
tion of  ibe  Court,  will  not  be  recp.iir- 
ed  to  make  discovery  j  The  local 
officers  are  not  boi'  d  to  inform 
tbeinselves  of  the  transactions  of  the 
Ci'rporati(jn.  out  of  which  'l;e  cause 
of  action  arose,  which  \'  :'■  "-'ace  in 

the  forci),j(i  ictritorv,  io: Tpose 

of  alTordniK'  dis.-ovory  v  '  plain- 
tiff. ,}.  L"nKs'^  the  C')rf,',r,-i  o;i  has 
some  person  within  the  juii-diction 
who  can  be  coinpilled  to  give  discov- 
ery, no  (irder  for  discovery  will  be 
n-.ade.  It  is  otherwi<'  if  the  Cov- 
IKMaiioii  li;is  vohmlarily  beconie  a 
suitor  by  iiivokinp  the  aid  I'f  the 
Court  in  its  own  iiehalf.  5.  There 
is  an  appeal  from  an  order  granting 
or  refusing  discovery. 

Per  Taylor,  C.  J. — The  Court  will 
no;  make  an  order  for  discovery 
when  it  is  clear  that  vlocuiiKnis 
would  not  be  ojien  for  inspection, 
bi;t  where  there  is  double  the  order 
will  be  made  and  the  privile.iie  may 
be  shown  in  the  .affidavit  made  in 
obedience  tn  the  order.  McPoiuilJ 
V.  7 Vic  Cunadiait  Pacific  Raihu'av  Co.. 
^■II,  4-M. 

Discovery  as  to  Accounts  Be- 
fore Decree.  1  — In  a  partnership  bill 
tliere  were  some  general  charges  of 
misapplication  and  misappropriation 
of  moneys.  The  right  to  a  decree 
for  account  was  conceded,  but  the 
defendants  refuseil,  up(jn  examina- 
tion, to  answer  questions  based  upon 
the  general  charges. 

//(•/(/,  I.  That  the  defcndan's  were 
bound  to  answer,  even  though  the 
questions  related  to  matters  that 
would  he  referred  to  the  Maser  and 


not  determined  at  the  hearing.  ( l-jl- 
iiicr  V.  Creasy,  L.  R.  g  Ch.  6-).  ap- 
proved), 2.  .Although  the  charges 
might  not  have  been  sufhciently  spe- 
cific upon  demuiTcr.  yet  the  defend- 
ants having  answered,  they  were 
pn eluded  from  refusing  to  answer 
fully.  3.  Some  of  the  (|uestions  were 
(l:recte(l  to  the  defendants  dealings 
with  the  '■  Pruden  Farn'."  The  de 
fcndants  swore  that  this  farm  wa^ 
not  an  asset  of  the  firm,  but  iluy 
were  nevertheless  ordered  to  give  a 
full  discovery  respecting  the  proper- 
ty.   MacdoihilJ  V,  Mc.lrtlnir,  l\\  50. 


II.    Kx.\MiN.\TioN'   OF   Parties   or 
Otiiku  Per.so.v.s. 

Of  Parties  Abroad.)  —  .Xn  order 
may  be  made  for  the  c.xaniinatio;i  of 
a  defendant  upon  his  jileas.  even 
though  the  defendant  resides  out  of 
tile  jurisdiction  (affirming  Dubiic, 
j,).  I;  would  be  a  conveu'ent  prac- 
tice to  grait  such  an  order  upon 
summons  i^nly,  but  a  Judge  may.  in 
his  discretion,  grant  it  «".r  l^artc.  Ser- 
\ice  upon  attorneys  resident  abroad 
a.-.  agint>  for  the  defendant's  attor- 
neys is  not  sufficient  if  tluir  jiower 
to  receive  notice  was  not  est.ablislicl 
(overriding  Dubuc.  J.).  .'\lillcr  \. 
ilcnry.  111.  425. 

Covi:oration  _  P.^aiiiiwition  of 
(itj;,cr.\  —  //,•/(/,  thai  the  chief  of- 
tlcer  in  this  Province  of  a  foreign 
Corporation  can  be  e.xamined  for 
discovery.  The  h'eal  Lstate  Loan 
C(>.  V,   .Moles'eiirth.   II,  93. 

Corporation  —  Coiinnuiiicatioits 
Hclwceii  Manager  of  Bank  and  Head 
UfHee  —  Principal  and  .I^'<';i/.  ]  — 
'ihe  manager  of  a  branch  Bank  at 
\\'.,  having  its  hea<l  otVicc  at  M..  laid 
an  information  against  plaintiff,  wlm 
-ubsecpieiitly  brought  an  action 
again.-t  the  Hank  for  malicious  ar- 
rest. On  an  eaxmination  of  the 
ir,;mager — 

Held.  I.  That  he  ought  to  have  an- 
swered the  following  qtiestions: 
"  When  did  you  first  communicate 
with   them    (defendants)    about    it'" 
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"  lii)\v  did  you  first  communicate,  by 
letter  or  telegraph  ?  "  2.  That  he 
was  right  in  refusing  to  answer  the 
folKnving  f|ucstion:  "  Did  yoii  from 
liir.e  til  time  communicate  the  facts 
sli.ted  in  your  examination  as  thty 
occurred?"  McLean  v.  Mcr.lniiits' 
i<^nk.   I,   178. 

Ollicer  of  Corporation.  |  —  Plain- 
tiff issued  an  aiiiXMniniLiU  under 
rule  '"Q  of  The  Queen's  Bencli  Act, 
iK  15.  for  the  examinatinn  of  oiic 
Sci;iierset.  as  an  officer  of  the  defend- 
ant Company.  On  the  advice  nfthe 
defendants'  solicitor.  Somer-et  did 
not  attend,  and  the  plaintiff  moved 
ut.diT  ride  390  to  cmniit  him  for 
contempt. 

IMaintiff's  cause  for  actli:ii  was 
tliiit  wiiilc  in  the  employ  of  ihe  de- 
fii-dants  and  working  with  some 
wires,  the  electric  curreiu  was  care- 
lessly turned  on,  whereby  he  sus- 
t;ined  injury.  The  current  was  gen- 
crati'd  at  and  turn>.d  I'U  from  the 
litiilding  called  the  p  >wer  house,  and 
Somerset  was  an  elecirician  in  dc- 
fiiidants'  employ  at  the  jiower  house 
ai.d  had  the  control  and  man;ijicment 
thereof  and  of  the  c!eciric  current 
a-a  fiircman.but  his  duties  had  never 
lien  defmed  by  the  direct' irs.  nor 
had  any  resolution  or  by-law  been 
iiasstd  making  him  an  officer  of  the 
Cunipany. 

//(■/(/.  that  he  was  an  nfliccr  of  the 
C'  inpany  within  the  tneaning  of  that 
(.xpre^sion  in  rule  .^7<j.  and  .-hould 
.lUeiid  and  submit  to  be  examined. 
Caihiild  Athiutic  Railwav  Ct>.  v. 
Mnxlry.  13  S.  C.  R.   145.  followed. 

Review  of  a  nuiuber  of  the  con- 
flictiiiR  decisions  on  the  point.  Pixmi 
V.  77/1'  U'iiniil^cg  BIcctric  Strrct 
Railway  Co.,  X.  660. 

Remedy  for  Refusal  to  An- 
swer— riacticc]  —  On  a  niition  to 
rciinpel  a  party  to  a  suit  tn  answer 
finest  ions  that  he  had  refused  to  an- 
swer on  an  examination  nn  the 
pleadings,  the  notice  of  motion  must 
vrite  that  the  certificate  of  the  exani- 
itier.  as  well  as  the  examination,  will 
he  read,  ahhough  those  two  docu- 
tcents  luay  be  embodied  in  one. 

iJcpositions  being  read  upon  a  mo- 


I'n;;  contained  certain  cpiestions  to 
V,  hich  there  appeared  no  answers 
oil.er  than  as  follows:  "  Witness  on 
advice  of  counsel  refused  to  answer." 
lliid.  that  there  was  not  sufticienl 
evidence  of  refusal  to  answer  the 
(If.estions.  The  West  Cuinberlniid 
Irmi  and  Steel  C'c  v.  The  ll'ininpeg 
ami  Hudson's  Ihiy  Naihi'ay  Co..  \'IJ, 
504. 

Remedy  for  Refusal  to  Attend.  | 

— -Circumstances  mider  which  an  or- 
der will  be  made  to  strike  out  a  de- 
fence for  non-attendance  for  exam- 
ination. .\u  order  s;riking  mtt  a 
defence  should  n  t  also  contain  leave 
to  sign  final  judgment.  Ontario 
Hank-  V.  Sutherland,  111.  j(j\. 


III.    I'KiilHi  TION    OF    DocrMKNTS 

Books  Not  Belonging  to  De- 
I  fendnnts.  I  —  Defendants  iihadid  a 
'  set-nff.  the  items  of  which  were  con- 
tained in  the  books  of  the  N.  \V.  L. 
Co.  DefendaiUs  were  shareholders 
in  the  Coni])aiiy.  and  irigiiially  the 
sole  owners  of  the  s'.ock.  Plaintiff 
obtained  an  order  to  examine  the  de- 
fendant Carman  on  his  pleas,  and 
gave  him  notice  to  produce  the  book 
comaiiiing  the  items  of  the  set-off, 
upon  such  examination.  Produc- 
tion was  refused. 

Held    ( re\  ersing   the  order  of   Du- 
'    hue.   J.),    that    Carman   could    not   be 
cc;ini>elled      to     produce     the     books, 
i    lU-adhiiry  V.   Mot't\it.   I.  02. 

!       Documents    in    Custody    of    Re- 
ceiver.)  —  The  o|)])(  site  jiarty  in  a 
■-uit    is   entitled   to   the   |)roduction   of 
the  li'ioks  of  a  Railway  Company,  al- 
j    theugh   the   Company    may  be   in  the 
I    h;.nds  of  a  receiver,   who  is  entitled 
I    to  tin?  custody  of  the  books  and  doc- 
I    umcrts.  if  he  has  not  actually  taken 
[    possi'-sion  of  them. 

The  usual  order  for  production 
I  was  varied  in  this  case  by  directing 
I  ni;ly  that  the  books  and  docummts 
1  !)'•  produced  to  the  plainiiffs  or  their 
I  solicitors,  on  demand  after  twenty- 
fr  ur  hour-'  notice  at  the  Company's 
I    general    oftices.    and    that    the    plain- 
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tiffs'  or  their  solicitors  be  allowed 
to  take  copies  of.  or  extracts  from, 
sr.cli  portiiins  of  tlic  contents  as  re- 
lated tii  the  matters  in  question. 
Mii.vz<.'cll  V.  Manitoba  t'V  North- 
U'lStcni  Railzcay  Co..  XI,  149. 

Insurance  Claim  Papers.] — In  an 

action  ii]ion  an  insurance  policy,  tlic 
l)laiiitiff  may  be  conipelltd  to  pro- 
duce, ui)on  liis  examination  in  the 
cause,  copies  of  the  claim  papers  sent 
by  him  to  the  Insurance  Company. 

Srinhli' — In  all  actions  the  ixirlics 
may,  upon  such  ;in  examination,  be 
compelled  to  ))rodiice  all  docuiuents 
wiiich  they  would  be  bound  to  ))ro- 
duce  if  called  uiion  for  discovery  in 
equity.  Morrison  v.  City  of  London 
lire  Insuranii'  Co.,   \'l.  222. 

Affidavit  of  Attorney.]  —  //,•/(/. 
upon  an  application  lor  iu'-pection  of 
docuiiieius.  an  ;irtida\it  of  the  party, 
as  well  as  of  the  attorney,  is  not 
necessary.  Merchants'  Hank  v.  Mur- 
lay.   II.   31. 

Affidavit  of  Attorney,]  —  Under 
n'!e  6  of  schedule  R.  of  The  Real 
rro|)erty  Act.  R.  S.  M..  c.  i.^.v  the 
pl.iiiUifT.  in  an  issue  under  The  Real 
Property  Act.  obtained  an  order  for 
luiiductioii  by  the  defendant  within 
till  days  after  service  of  the  order 
ufon  him  or  his  ;ittorncy.  The  or- 
der was  served  ujion  the  .attorney. 
The  defenilaiit  did  not  comply  with 
the  order,  but  his  attorney  tiled  his 
own  atVuIavit.  I'pon  an  application 
to  bar  the  defendant  or  commit  him 
for  contempt — 

Ilrhl.  tnat  the  attorney's  atTidavit 
was  insulliciciU.  Ifaniy  v.  Ih'sjar- 
htis.  \'II1,  401. 

Inspection  —  Copies.]  —  A  party 
producinir  documents  up,  n  his  cx- 
aminati<m  in  the  cause  is  boimd  to 
allow  the  ipposi'c  party  to  inspect 
and  lake  copies  of  them.  f'.z'ans  v. 
Half.nir.   ill.  24.^ 

Privilege  Claimed  —  l',irlii-uhirs 
to  Ih'  (/■/:■.•/(.]  —  Tn  the  affidavit  of 
the  defendants'  manaiier.  or.  produc- 
tioTi  of  documetits.  he  stated  that  the 
dcfend.ants  had  in  their  possession 
"  The  books  of  the  said   Jiank,  con- 


^i^tinK  of  deposit  ledgers  and  liabil- 
ity ledgers,  manager's  register  of 
collateral  securities,  letter  books;" 
and  also  letters  that  had  passed  l>"- 
tween  the  managers  at  Brant  ford 
and  W'imiiiJeg.  which  he  objected  to 
I'mduce  on  the  ground  that  they 
were  privileged  comiuunications  re- 
lating solely  to  the  defendants'  case 
antl  defence,  and  did  not  concern 
the  plaintitT's  case. 

Ilclil.  that  the  description  of  tl>€ 
1)1  (iks  was  too  indetinite.  and  that 
the  defendants  should  tile  a  further 
allidavit  showing  how  many,  and 
which  of  the  books  referred  to.  cnu- 
lained  any  entry  relating  to  the  mat- 
ters in  (piestion  in  the  cause;  the 
ride  being  that,  when  obiectiops 
■cgainst  production  are  made,  the  atVi- 
davit  nuist  describe  the  documents 
with  suflicient  distinctness  to  enable 
the  Court  to  order  production,  if  the 
(  liections  should  be  overruled. 
(Taylor  v.  I'attcn.  4  O.  B.  I).,  85). 

Ih'hl,  also,  following  Morris  v. 
lulwarils,  15  A.  C.  .loq.  that  sutTici- 
ent  had  been  stated  to  excuse  pro- 
duction of  the  letters  between  the 
managers.  Hector  v.  The  Canadian 
Bank   of  Coninierce.   XI.   .U'l. 

Remedy  tor  Non-Production  — 

Court  of  Chanihers.]  —  .An  applica- 
tion to  take  a  bill  pro  confesso  for 
breach  of  an  order  to  produce  mu<t 
be  m.'ide  in  Court.  Stdeart  v.  Tur- 
pi 1:..  II.  i8_'. 

Remedy  for  Non-Pi'oduction   — 

l.isKC  I'ndcr  Real  Property  .let.]  — 
Held,  that  rule  (1  being  -ilent  as  to 
the  method  bv  which  production  may 
be  enforced,  if  the  eipiity  rule  were 
.•idoi)ted.  four  clear  days'  notice  must 
b;-  given,  or  if  the  common  law  rule 
were  adopted,  there  imtst  be  personal 
service;  as  neither  condition  was 
con'iplicd  with,  the  summons  was  dis- 
ir.issed. 

Held.  .also,  that  an  api>lication  10 
bar  nuist  be  made  in  the  original 
cause  or  matter  and  not  in  the  issue, 
as  in  this  ca-^e. 

.S'eiiihle — It  luust  be  within  the 
prwer  of  the  Court  to  deal  with  dis- 
obeflience  of  stu  h  an  order  in  some 
way.   ;is   by   barring  the  jiarty  in  dc- 
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fault.  Hardy  v.  Dcsjariais.  VIII, 
401. 

Application    for    Further    Aflft- 

davit. I  —  A  contentions  atVulavit  is 
r.'t  adniissiMe  to  contradict  an  atti- 
davit  on  production.  l)nt  it  may  Ite 
shown  from  admissions  in  letters 
written  l)y  tlie  ])arty  miikinp  tlie  atVi- 
(Invit  or  in  liis  ijleadtiiRs  that  lie  has 
or  had  in  his  possession  or  iiower 
( '.jur  (ji'cimients  relevant  to  tlie  is- 
-lu.  In  that  case,  a  further  atlidavit 
w.ll  he  ordered. 

.•\n  at'tidavit  verifying;  such  letters 
is  not  p  contentious  affidavit.  Co-„.\in 
V   Pnniiiiioiid.  \'II.  575. 


DOMICILE. 

Xi  .•    Co'        '^.STIONS,    VIII. 
y.i-   (l.\KNISIIMr.\ T,     I. 
..SVi-    T.\\.\TIO.\,     I. 


DOMINION   LANDS. 

.s'cT  HoiNii.AKv  Lines. 

.V,V   T.W.MIoX.    I. 


DRAINAGE. 

Watercourse  —  l\ii;lit  tti  Obstruct 
/.■;.•  .'/'  ir,it<-r.\  —  .\  watercourse 
CI  ii>ists  01  bed.  haid<s  ami  water. 
iJiil,  while  the  ll<iw  of  the  water  need 
'.■4  lie  continuous  or  constant,  the 
Im!  ;ind  hanks  must  he  defined  anil 
lii-tinct  enouph  to  form  a  chamiel  or 
durse  that  can  he  seen  as  a  perman- 
CI11   landmark  on  the  ground. 
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te 
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s    claim    was    that    a 


watercourse  ran  thriaiijh  her  l.ind 
iiito  and  across  the  defendant's  land. 
.111(1  th;it  for  some  ye.irs  past  tlie  de- 
li iidant  had  ohstrucied  the  llow  of 
water   in   this   watercurse  by  build- 


ing a  ilyke  or  embankment  across  it 
on  his  own  land,  the  elYect  of  which 
had  been  to  throw  the  water  back 
rjion  and  overflow  the  plaintitTs 
land. 

.\ccordinR  to  the  evidence,  what 
the  plaintiff  clainud  to  be  a  water- 
course is  merely  a  depression  in  the 
surface  of  the  country  extending 
through  the  plaimifT's  land,  crossing 
into  the  defendant's  land  and  con- 
tinuing through  it  un;d  it  reaches  a 
sl(  ugh  or  gully,  which  tinally  eminies 
into  Long  L.ike.  There  is  no  con- 
tinuous tlow  of  water  through  this 
(K|)ressi<in.  but  every  spring  tlie  rain 
and  melted  snow  from  the  lands 
s(auh  and  west  of  tlie  plaintitT's  laiul. 
;ind  from  the  higher  parts  of  her  own 
l.uid.  llow  or  drain  into  it.  and.  cov- 
ering it  to  .1  depth  of  six  inches  or 
more  according  to  tile  season,  grad- 
u;dly  pass  off.  in  the  absence  of  ob- 
si ruction,  across  the  difendant's  land 
into  tlie  slough.  In  the  liiuh  water 
there  is  a  perceiitiblc  northerly  cur- 
rent for  a  few  days,  and  the  height 
of  the  water  on  the  slojie  of  the  de- 
pression and  the  general  cour-e  of 
its  llow  are  defined  by  the  rubbish 
deiiositcd  along  the  edge  of  the  cur- 
r""  :t.  but  the  position  of  this  line  of 
i..bbis!i  varies  from  year  to  year,  ac- 
ci  rdinp  to  the  height  of  the  water. 
.Apart  from  this  there  was  no  evid- 
ence of  the  existence  of  any  banks 
or  edges  of  a  ehaimel  through 
wl'.ich  the  w;iter  flows,  and  in  -onie 
yiars  tiie  plaintitt  had  cultiv.ited 
portions  (if  this  depression  right  up 
to  her  western  line. 

//(•/(/.  that  there  w;is  no  w.Uer- 
course  which  plaintitY  had  any  right 
to  h.ive  kept  free  and  clear  of  ob- 
struction f(U-  the  benetit  of  her  l.ind. 
and  that  her  action  must  be  dismiss,- 
ed   with  costs. 

An  occupant  or  owner  of  land  has 
no  right  io  dr.iin  into  his  neighbor's 
land  the  surface  water  from  his  own 
l.ind  not  flowing  in  a  defined  chan- 
ml.  and  tlic  rule  of  the  civil  law, 
that  the  lower  of  two  adjoining  es- 
tates owes  a  servitude  to  tlie  ui>|icr 
to  receive  the  naiur.il  drainage,  does 
not  ap(ily  in  this  Province.  U'il- 
liiiins  v.   Ricliards,    (iSg,^)    2,^  O.   R. 
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651,    and    Oslnnii    v.    Sills,    (1^7). 
//  illdii  \ .  Murruy.  Nil.  .<3. 


DRUNKENNESS. 

Set'  Contract,  \  . 


DURESS. 

.V.-('    AKDITUATKiN.     I\'. 

Sir    BlI.L.S    AMI    XoTK.S,    II,    \'I,    X. 


EJECTMENT. 

A  Local  Action.)  —  //,/(/,  1.  A 
writ  of  cjeotmcn!  luust  l)i'  issi'.c:!  in 
t!ic  district  in  wliicli  the  land  li' s.  2. 
A  party  ohjicling  {n  a  proceeding  on 
tlic  ground  of  irregularity  must  move 
within  the  time  allowed  to  take  tlie 
next  step  in  llie  case.  Landed  nank- 
iiiii  and  Loan  Co.  v.  D<>Uiilas.  II.  2Ji. 

Title  by  Possession — Suhsrqurut 
Possi'ssimi  of  I'rfi-ndaiit.] — In  iSfij, 
T.  erected  a  Imuse  on  the  land  in 
rimstiiiii,  the  fee  of  which  was  in  the 
Crown,  and  lived  in  the  Imuse  and 
exercised  .acts  of  possession  on  the 
land  for  two  years,  wlicn  he  died. 
lU  fore  his  death,  lie  verh.illy  gave 
the  house  and  his  interest  in  the 
land  to  his  danphier,  the  wife  of  \\'.. 
who  was  residing  with  him.  .After 
T.'s  death.  W.  resided  on  tlic  land 
for  a  few  months,  and  tlun  left.  W. 
Cdiivcyed  to  the  plaintiff  by  deed, 
which  was  registered.  .After  the 
conveyance  to  the  plaintifT.  and  about 
two  years  bef.u-e  action,  the  defend- 
ant commenced  plowing  p.'irt  of  the 
land  in  (|ucstion.  ami  afterward-;  took 
possession  of  the  whole,  though  for- 
l)idden  by  the  plaiiuifif.  The  action 
was  commenced  in  1880. 

//(•/(/,  that  the  mere  prior  possess- 
ion of  W.,  the  plaimifT's  grantor,  was 
not    suftkienl    to   entitle   the   plaintiff 


to  receiver  as  against  the  mere  pos- 
session of  the  defendant,  Larcctr  \ 
llaiRrnvc,  T.  \\'..  3.^,^ 

Plaintiff  Losing  Title  Pending 
Action.  I  —  111  ejectment,  if  at  the 
trial  the  evidence  shows  title  out  "X 
both  parties,  although  in  plaintiff 
wlien  writ  issued,  the  plaintiff  is  en- 
titled to  jndgmmt  for  costs  onlv 
McLaren  \,  McClelland.  W.  5,vv 

Equitable^  Defence.]  —  In  an  ac- 
tion of  ejectiiMiu  founded  on  a  legal 
title,  the  Court  will  permit  the  dc 
feiid.'int  to  set  uy.  facts  which,  if 
pli.aded  airnniatively  in  a  suit  iti 
eiiuity,  would  entitle  him  to  a  stay 
of  the  action  at  law,  I'arnier  v,  Lrc- 
in,Q.<;tone.  T,  W,,  2,i.v 

Equitable  Defence —  I'.ilent  Ob- 
tained hy  L'liind.] — An  etiuitable  de- 
fence in  c.icctnient  must  dfi  more 
than  displace  the  plaintiff's  !e;.i;il  title. 
It  must  show  that  the  r  'ind.'in;  i- 
himself,  of  right,  cntil'  to  some 
interest,  which  gives  him  a  right  m 
attack  the  i)!;iintiff's  legal  title.  .\ 
I'lca  attacked  the  p.Tent  under  which 
the  plaintiff  claimed  as  having  b;  ci 
I  biained  by  fr;iud,  but  did  not  show 
■  l.tit  if  the  pale-n  were  set  .aside,  the 
defendant  would  be  entitled  to  pos- 
'^"ssion. 

/.  that  the  plea  was  bad.     The 

I.oi\don  and  Canadian  Loan  and 
.i^eney  Co..  v.  Moffat.  Ill,  241). 

Stay  of  Execution  Till  Equity 
Done 'by  Plaintiff.  |—W  here  a  plain- 
tiff recovered  a  verdict  in  an  action 
of  ejectment,  execution  was  stayed 
tuitil  he  h;id  paid  the  .amount  of  an 
(•(|uiiable  mort.gage  on  the  land,  the 
V  aluc  of  improvements  made  by  the 
nurchaser  frotu  the  equitable  mort- 
i.'agee,  and  contirmed  a  lease  of  the 
iiremises.  Mcl\eiir.e\  v.  .S'l^cnce,  T. 
W..   II, 

Possession— /'(!y"/r;if  of  Ta.ves.] 
—  field,  that  the  payiucnt  of  taxes  hv 
the  defendant,  and  those  through 
wdiom  lie  claimed,  was  evidence  of 
possession,  and  that  the  defendant 
liad  estal'Iislied  occupation  and  pos- 
session of  the  land  by  himself, 
and  those  through  whom  he  claimed. 


■ii'i 

i.ir  over  ilcvcn  years,  and  iliat  the  i 
piaiiilnV  slmiild  he  iMn-siiited.  | 
Ihii^lirs  V.  A'i(//i'i/i'i'.  X.   13. 

I 
"111-  also  EviDKNtK,  IX.   {Last  Ciisi'  ) 
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ELECTIONS. 

I.  Ballots. 
II.  MLN-RirAL  Elections. 

III.    I'AKLL\.ME.NTARy     ELECTIONS. 

1\'.  X'lOLATiox  OK  Election   Laws. 


i:,LECTION    OF   REMEDIES. 

Creditor  Proceeding'  Under  Fi. 
Fn.  Goods,  and  also  Under  Regis- 
tered Judgment.]  _  PlaintilT.  after 
■„r  i\ei  iiiy:  jiiil^''tiiem  at  law  against 
.ktendant.  jilac  .1  fi.  fa.  gonds  and 
';;iuls  in  tile  liands  (if  tiie  sheriff,  and 
i-siied  garnisiiing  orders.  Under 
ihe  fi.  fa.  go  ids,  tlie  sheriff  seized 
certain  ninr;gagcs.  Tiie  plaintiff 
,ilsii  registered  the  jiulgnient  against 
certain  lands,  and  filed  a  bill  lor  a 
>;\U.  Ui'on  an  application  at  law 
to  compel  the  plaintiff  to  elect  be- 
tween the  proceedings  at  law  and 
ciiiiity — 

//>/(/,  I.  The  case  was  not  within 
the  provisions  of  the  C.  S.  M..  c.  37, 
s.  S3.  J.  There  is  no  practice  outside 
the  statute  applicable  to  the  ease.  At 
puKt  tlie  question  would  be  one  of 
co,sts.  3.  The  statute  can  only  apply 
to  proceedings  at  law  and  in  ecpiity 
against  lands  —  and  pmbably  the 
Mime  lands  —  not  to  proceedings  at 
law  against  goods,  and  in  equity 
aRainst  lands.  .lHozi-'ay  v.  Little,  i 
.M.  R.,  3ifj,  considered.  4.  In  any 
ca.H''the  application  was  premature, 
the  answer  in  equity  nf)t  having  been 
tiled.    l-t-r};uson  v.  Chambic,  II,   186. 

Novation.]  —  Defendant  sold  a 
tn:siiiess  carried  on  under  the  name 
'if  Rnwe  &  Co.  to  her  husband,  who 
continued  it  for  some  time,  and  then 
■"Id  it  to  a  Coniipany;  and  the  Com- 
pany agreed  to  assume  and  pay  the 
liabilities  of  Rowe  &  Co.  Pending 
'hi<  action,  the  plaintiffs  recovered 
iitdgment  against  the  Company  for 
the  amount  sued  for  here. 

Held,  that  this  was  evidence  of  the 
clectinn  by  the  plaintiffs  to  look  to 
tlic  Company  for  the  old  debt.  Rich- 
jrd  V.  Rowe,  IV,  112. 

See  Fixtures. 


I.  Ballots. 

Evidence  of  Voters  as  to  How 
Ballots  Marked.]  _  In  a  prosecu- 
tion .)f  a  Deputy  Returning  Othcer, 
under  The  Dominion  Elections  .Act, 
for  fraudulently  putting  into  a  bal- 
lot box  divers  papers  purporting  to 
he  ballot  papers,  but  to  his  know- 
ledge not  being  ballot  papers,  and 
being  other  than  the  ballot  papers 
which  he  was  authorized  by  law  to 
put  in  the  ballot  bo.x — 

Held,  notwithstanding  section  71 
of  the  .Act,  that  voters  may  be  re- 
quired at  the  trial  to  state  for  whom 
thev  have  marked  their  ballots. 
/.•■fA'.  V.  Bcardsall.  1  Q.  P.  D.  425, 
fol''--.ved. 

Such  evidence  cannot  be  ruled  nut 
as  secondar>'  evidence  of  the  con- 
teiiui  of  written  documents,  because 
under  the  Act  there  is  no  way  of 
identifying  the  particular  ballot 
marked  by  any  witness.  Reg.  v. 
Saunders,  XI,  559. 

Recount  —  Mandavius  to  County 
Judge  —  Ballots  not  Objected  to  Be- 
fore Deputy  Returning  Officers.]  — 
Held,  I.  That  a  mandamus  will  not 
lie  to  a  County  Judge  to  compel  him 
to  consider  the  validity  of  ballot  pa- 
pers. Re  Centre  Wellington  lilec- 
tion.  44  U.  C.  Q.  B.  132,  followed. 

Per  Wallbridge,  C.  J. — Upon  a  re- 
count, should  the  County  Judge  con- 
sider the  validity  of  ballot  papers  not 
objected  to  be 'ore  the  Deputy  Re- 
turning Ot'ficers,   qucrre. 

Per  Killam,  J.  —  The  return  of  a 
Returning  Officer  is  not  void  when 
based  upon  a  certificate  of  the  Coun- 
ty Judge,  in  proper  form,  merely  be- 
cause the  County  Judge  has  not 
legally    or    fully    discharged    his    du- 
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ties  iiiKJii  a  recount  of  l)allol.s.  j. 
Tliiif  Iniii^j  aiiotlicf  remedy,  viz.,  an 
.'i|)|ilicaii(iii  lo  tlic  House,  a  iiian- 
diiiiiiis  sliniiltl  not  I)u  Kraiitcd.  Ri'i:. 
V.  I'riiti'liiimmc — A't;  Sorth  Puffcriii 
Ulcciii'it,   IV,  259. 


II.    MUNK  Il'Al,    ]'J,FXTIONS. 

Qu..lification  —  Rc,i;istrar — Coun- 
ty Court  luiiliff  —  Xoiiiiiuitioiis  — 
Puty  (if  h'l-tuniiiif:  ()f}iicr.\  —  Held 

1.  A  rt'Ki-lriir  ami  a  C'luuty  ('<>un 
hailitT  ;irf  (li>i<|u;ilit"Kd  f^r  tlii'  oOk-e 
of  inayiir  and  i-(ituu-il!iir  respectively. 

2.  A  Retuniinfi  OtTicer  must  receive 
nominations  for  any  candidate  who 
appears  to  he  assesr.ed  for  $100,  even 
if  he  he  in  fact  dis(|ualitied  ni)on  oth- 
er n;romids.  .^.  The  jielitioner  claimed 
live  so.'it,  hut  he  appe;ired  lo  he  larRC- 
ly  indehted  to  the  municiiiality.  and 
a  new  election  was  directed.  Reg- 
ex  rrl.  Ihduaii  v.  Lauj^hlin;  Reg.  ex 
rel.  Ste7\nsou  v.   Hlar.clniid,  II,  78. 

Qualification  of  Mayor  or  Coun- 
cillor _  Leasehold  Interest.]  —  By 
section  51  of  The  Municipal  .\ci,  K. 
S.  -M..  c.  too,  the  persons  clipihlc  for 
eleciion  as  mayors  or  councillors  of 
villaRcs  nmst  he  tiie  owners  respec- 
ti\ely,  at  the  tin>e  of  the  election,  of 
freehold  or  leasehold,  or  jiartly  free- 
hold and  partly  leasehold,  real  estate 
rated  in  their  own  names  respective- 
ly on  the  last  revised  assessment  roll 
of  the  villaifc  to  at  least  the  amount 
of  $300,  over  and  ahovc  all  charges, 
liens  and  incumhrances  afTccling  the 
sa'iie. 

Tlie  respondent  lived  with  his  wife 
\\\\i'\\  a  pv'iperty  in  a  village  that  was 
assessed  in  the  name  of  tlu'  wife  as 
owner  at  $600.  His  name  appeared 
on  the  roll  as  occupant  or  tenant  of 
the  same  jiroperty.  and  opposite  his 
name,  mider  the  heading  "  descrip- 
tum  and  valuation."  were  dots.  His 
name  did  not  otherwise  appear  on 
the  roll.  The  title  to  the  property 
was  in  the  wife,  as  appeared  hy  the 
certificate  of  title  under  The  Real 
Property  .Act,  which  also  showed 
that  it  was  incumhered  by  mortgages 
to  the  extent  of  $550. 


the    Citv   of 
c.  80,    'Reg. 


Held,  that  the  respondent  had  not 
the  necess.'.ry  i)ropcrty  (pialification 
for  mayor  of  the  village.  Re  Mor- 
deii     Hieetioii:     Riiddcil     v.    Carrctt 

XII.  56.3. 

See  also  Quo  Warranto. 

Controvei'ted  —  City  of  liiiier- 
son.]  —  //(•/(/,  that  the  procedure 
prescribed  for  the  contestation  01 
elections  hy  The  (icneral  .Act  relat- 
ing to  -Municipalities,  47  \'ic..  c.  11, 
s.  95.  siiperce  led  that  contained  in 
the  special  ch.irier  of 
I'Jiierson,  46  it  47  \'ic. 
ex.  rel.  Hai.Klit  v.  .Wish.  11.  73. 

Controverted— /;.[/,((;,/i,)n  to  Rr- 
strain  .Issuniption  of  Munieifal  Uj- 
fiee.] — AC'ourt  of  I".quity  will  not 
"lion  an  injunction  hill  try  the  valid- 
ity of  an  (lection  to  office  of  mayor 
or  councillor,  even  though  the  cus- 
tody (if  the  hooks  and  ]iai)ers  of  the 
municipality  he  in  (|uestion ;  at  all 
events,  not  unless  there  he  others 
claiming  the  riglu  to  hold  the  offices. 
Fairbanks  v.  Poiti^las.  V,  41. 

Resig'nation  of  Beeve  —  Suhse- 
quenf  Withdrawal  of  Resif^nation  — 
/'etition  to  Peelare  Seat  I'aeaiit  — 
Tinie  for  /'resentii\i^r  Petition — Po:e- 
trs  of  Clerk. \-S.  was  elected  reeve 
of  a  rural  nnmicipalitv  in  Deceniher. 
180-'.  On  i8ih  .March.  i8r)j.  he  re- 
signed his  scat  in  the  council  in  writ- 
ing pursuant  to  the  statute.  .After- 
wards, on  the  6th  day  of  May,  i8().i 
.S.  attended  a  meeting  of  the  coun- 
cil, proceeded  to  take  part  in  the 
proceedings,  and  vf)ied  on  a  motion 
to  amend  the  nn'nutes  of  the  iirevion- 
meeting  declnring  that  the  counci! 
accepted  the  withdrawal  of  his  re>ii; 
nation,  and  declared  the  motion  car- 
ried hy  his  casting  vote,  the  other 
members  of  the  council  being  even- 
ly divided. 

-A  petition  was  then  filed  to  have 
the  seat  declared  vacant.  On  the 
hearing  before  the  County  Court 
Judge,  the  respondent  took  two  pre- 
liminary objections:  i.  That  the 
provisions  of  section  178  of  The 
Municipal  Act  do  not  apply  to  the 
case  of  a  member  of  the  counci)  who 
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lia"  rt^iRiied  his  scat.  2.  Tliat  the 
in'iiiii'ii  was  imt  puM'ntcd  wiilim  tlic 
litiii'  iirc'scnht'tl  l)y  tlic  siaiiito,  Thisc 
(iliH'Ctions  were  overrulecl.  S.  tlicii 
jiliplied  in  tl>e  Queen's  Bencli  for  a 
|,ri  li;l)iti(in. 

Hi-Id.  I.  That,  under  the  circuni- 
fiaiices  allcgc<i  in  tlie  pctiiion.  the 
r'.iiK'dy  l)y  petition  firovidcil  for  in 
Mctiiin  1/8  was  the  proper  renu-(ly. 
J  'I'ltat  the  twenty-oiic  days  iiicn- 
tiiiud  in  section  i')7.  within  which 
n  pttition  must  he  )  resented.  luRan 
fo  rim  at  the  lime  tlie  act  coiniilain- 
cl  of  was  done,  and  tlial  llie  i)etition 
was  presented  in  time.  ^.  That,  as 
tliire  was  a  bona  fide  dispute  on  a 
(Iniihifnl  legal  question  concerninp; 
tlu'  \;icatK-y  of  the  seat,  the  Clerk 
u.i^  riRht  in  not  assuming  to  deter- 
iriiie  it  hy  issuing  a  writ  for  a  new 
('ection.  Sc.vsntitli  v.  Mniit^nnirrv, 
IX.   17.V 

Disclaimer  —  Petition  After.]  — 
Held  notw  iih'^tanding  section  JI5  of 
'I'lie  Municipal  Act.  that  an  election 
pctitinn  should  not  he  filed  complain- 
ing of  tlic  return  of  a  candidate  for 
a  municipal  office  after  he  lias  liaiid- 
crl  in  a  disclaimer  under  section  J40. 
iiiiltss  tile  scat  is  claimed  for  the  pe- 
titioner or  some  other  candidate. 
/w-  V.  .V.xm/v.  ^  U.  C.  L.  J.  O.  S.. 
87.  and  A'a'.  v.  Rlizard.  L.R.  2  Q.B.. 
55.  distinguished. 

Tl  c  words  "  complained  of  "  in 
feciion  24<)  are  equiv;ilcni  to  "  iieti- 
tioned  against."    I'atcrson   v.   Broxni. 


III.  Parliamentary  Elections. 

(a)  Petition.  Form. 

(h)  Petition.  Serz'icc. 

(r)   Petitior.^    Pisinissal    of   Aban- 
doned. 

id)  Status  of  Petitioner. 

(f)  Affidavit  of  Petitioner. 

( f)  Bond  or  Recognisance. 

(g)  Security  by  Payment. 
(It)  Gazette.  Publication  in. 


(I)  Seri'iee  of  Preliminary  l)bjec- 
tions. 

(j)  Summons    to    Consider    Pre- 
liminary Objections. 


(a)  Petition,  Form  of. 

Vagueness.]  _  The  ;il>=ciu-e  of 
the  words  '"  Whose  n.ime  is  siih- 
scrihed."  after  the  name  of  the  neti- 
tioiier  is  not  a  sulficient  ground  of 
ohjiction  to  a  |)etition.  .\  petition 
is  not  insufficient  for  vagueness  or 
i.ncertainty  hecause  it  alleges  a  num- 
Inr  of  wrongful  acts  in  the  alterna- 
tive. .A  petition  is  siffiiciem  if  it  al- 
leges merely  thai  the  respondent  was 
guilty  of  a  corrup'  practice  within 
I  he  meaning  of  section  igX  nf  'I'lie 
I'lli.ction  .Act  of  Maniloha.  iSSO.  A'.- 
C artier  l:leetion.   W .  317. 

Prayer  —  Amendment.]  —  .An 
election  petition  set  forth  certain  cor- 
rupt practices,  and  concliide<l  as  fol- 
lows: "  Vour  petitioner  alleges  tha, 
hy  reason  of  one  or  more  if  such 
;icls  or  practices  the  election  of  said 
C.  F..  H.  was  void." 

Held.  r.  Thai  these  words  did  not 
ciinsiitute  a  prayer  for  nlief.  2. 
That  there  could  he  no  v.alid  iietition 
without  a  prayer.  3.  That  the  peti- 
tion could  not  he  amended  hy  ad<liiig 
a  prayer:  and  it  was  dismissed  with- 
cut  costs.  A'c"  Shoal  Lake  lileetion, 
\\.  270. 

Prayer  —  Appeal  from  Sins^le 
Judjie  —  AmeniUnent.]  —  .An  appe.il 
will  he  against  the  order  of  a  single 
Judge  alliiwing  preliin.in.iry  ol)jec- 
tions,  and  thercuiion  dismissing  a 
l)elition.  .An  election  petition  set 
forth  certain  corrupt  practices,  and 
concluded  as  follows:  "  ^'our  i)e- 
liiiducr  alleges  that  hy  reason  of  one 
or  more  of  such  acts  or  practices,  the 
election  of  said  C.  E.  II.  was  void." 

Held  (overruling  nuhuc.  J..  4 
M.  L.  R..  270).  I.  That  these  words 
constituted  a  sufficient  prayer  for  re- 
lief. 2.  That,  if  necessary,  an  amend- 
ment could  be  made.  Re  Shoal  Lake 
F.leetion.  W  •,'. 
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AcldiesB  and  Occupation  of  Pe- 
titioner —  /.r.ft'(;/,t,'  Cot<y  With  I'ro- 
lli"ihitai-y.\  —  An  elictinn  jictition 
iin;st  sliow  tlic  address  rind  occupa- 
tion of  ilio  pilit  or.cr.  Till;  pcti- 
tiontr  nnis!.  on  tiling  lii>  petition, 
liave  witli  the  Clerk  of  ilie  Court  a 
c(  py  of  tlic  ])ttition  to  lie  sent  to  the 
Rtturning  CJfficer.  Collins  v.  Ross 
(Lix^iir  lilcctioii   Case).   V'll.   581. 

( '' )   Petition — Service. 

Not  Signed  _  Copy  Reeognis- 
oiue  Xut  i'tider  Seal  —  A'o  Style  of 
Cau.u'.\  —  Moiioii  to  set  aside  tlie 
service  of  an  eiei-tifni  petition  upon 
tlic  grounds:  i.  Tliat  tlie  cnpy  serv- 
cil  was  not  signed  by  the  petitioner, 
and  did  not  show  that  the  original 
was  signed.  -'.  That  the  copy  of  the 
recognisance  served  did  not  show 
that  the  original  was  under  seal,  and, 
if  the  original  was  under  seal,  the 
c('\)y  served  is  not  a  true  copy.  3. 
1  hat  there  was  no  style  of  cause  in 
the  petition.  Refused  ni;h  costs. 
I.e.   l'crd)idrye  lilecliuii,  I,   11. 

True  Copy  —  Initials  Instead  of 
.Wanes.]  —  The  following  variances 
between  the  original  petition  and  the 
copy  filed:  "person"  instead  of 
"  persons ;  "  "  places  "  instead  of 
"place;"  "John  A.  McDonell  "  in- 
stead of  "John  A.  McDonald;" 
"  cause  "  instead  of  "  caused." 

Held,   iniinaterial.  ' 

The  condition  of  the  recognizance 
was  as  follows:  "The  condition  of 
this  recognisiance  is  that  John  Hall 
shall  and  well  and  truly  pay." 

Held,  sufificient. 

In  the  certificate  at  the  end  of  the 
recognizance  one  of  the  sureties  was 
referred  to  as  "  the  above  named  W. 
A.  Baldwin."  It  should  have  been 
"  William   Augustus   Baldwin." 

//('/(/,  sufficient.  Re  Lome  Elec- 
tion. IV.  275. 


(c)  Petition 


-  Dismissal  of  Aban- 
doned. 


Costs.]  —  A  petition  was  filed, 
styled  in  the  Electoral  Division  of 
Kildonan.  After  a  preliminary  ob- 
jection had  been  taken  on  the  ground 


iliai  the  name  of  the  constituency 
was  Kildiinan  and  St.  I'aul's,  a  new 
lietition  was  served,  together  with  a 
notice  of  .'ibandiinnieiit  of  the  former 
petition,  Ihis  notice  was  styled  111 
the  Electoral  Division  of  Kildonan 
and  St.  Taul's.  Upon  a  motion  by  the 
respondent  that  the  first  petiiiuii 
should  be  discontinued,  and  that  the 
pditioner  should  pay  the  coSts  incur- 
red— 

Held,  '.  That  .such  an  applicatiuii 
could  be  entertained.  2.  That,  under 
llie  circunl^tances,  the  application 
could  not  be  defeated  because  the 
summons  was  styled  in  the  Electoral 
Divisifin  of  Kildonan  and  St.  Paul's. 
Re  Aut/ti/u/»  Election,  IV,  252. 

((/)  Status  of  Petitioner. 

Enquiry  Upon  Preliminary  Ob- 
jection.] —  The  status  of  the  peti- 
tioner may  be  enquired  into  upon  a 
jireliminary  objection  to  the  petition. 
Re  Cartier  Election,  IV,  317. 

Onus  and  Sufficiency  of  Proof.) 

—Where  a  petition  against  the  elec- 
tion of  a  member  to  the  Legislative 
Assembly  is  presented  by  a  person 
other  than  a  candidate,  the  onus  is 
on  the  petitioner  to  establish  his 
status. 

Where  the  only  evidence  of  status 
was  contained  in  an  affidavit  which 
stated:  "  I  was  at  the  time  of  said 
election,  and  at  the  time  of  the  filing 
of  the  petition  herein,  and  am  now, 
an  elector  of  the  said  electoral  divis- 
ion, and  had  a  right  to  vote  at  said 
election." 

Held,  insufBcient.  The  Richelien 
Election  Case,  21  S.  C.  R.  168,  fol- 
lowed. Re  Cvpress  Election,  VIII, 
581. 

Method  of  Proof.]  —  A  petition- 
er against  the  election  of  a  member 
to  the  Provincial  Legislature,  who 
v,as  not  a  candidate,  must,  if  the 
objection  is  taken  by  preliminary 
objection,  establish  his  status  by 
producing  a  properly  verified  copy 
of  the  list  of  electors  and  some  evid- 
ence of  his  identity  with  some  per- 
son whose  name  appears  thereon. 
Staustcad  Election  Case,  20  S.  C.  R. 
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12.  followed.      Re  St.  Boniface  Uli-c- 
ttJii.  \'1II,  474. 

Method  of  Proof.)  —  A  iictition- 
tT  against  the  election  of  a  nictii- 
lier  of  tlie  Provincial  LcRislature. 
who  was  not  a  candidate,  lioinj;  re- 
quired, under  The  Contmverted 
Klections  Act.  R.  S.  M..  c.  2<).  s.  14, 
to  prove  his  right  to  vote  at  the  elec- 
tion in  answer  to  a  prcliininnry  nh- 
iiction,  may  do  so  by  .showing  that 
jiis  name  appears  on  the  list  fit  elec- 
turs  for  the  whole  constituency,  i)re- 
I'arcd  and  revised  under  The  {flec- 
tion .Act,  R.  S.  M..  c.  49.  s.  148,  and 
need  not  show  that  his  name  was  on 
the  list  of  voters  supplied  to  the 
Deputy  Returning  Officer  for  use  in 
till-  jMilling  <Iivision  in  which  the  pe- 
titioner would  have  the  right  to  poll 
his  vote  (Taylor.  C.  J,,  dissenting). 
Tilt-  kichrlicH  lilcrtioii  Casi',  2U  S. 
C.  R..  i()S.  considered  and  di->tin- 
piiislied.  Re  BnuidoH  Citv  lilcction. 
IX,  511, 

(<•)  Aifidavit  of  Petitioner. 

Must  be  True  —  Time  for  Ctbjee- 
tit'iis  —  .-Ihnse  of  the  Process  of  the 
Court.]  —  The  affidavit  re(|uired  liy 
54  &  55  Vic.  (D.).  c.  20,  s.  .V  tci  he 
!na<le  hy  the  petitioner,  and  prescnt- 
uj  with  his  petition,  that  he  has  good 
rta'ion  to  believe  and  verily  does  hc- 
lieve  that  the  several  allegations  cm- 
t.-iiiied  in  the  s.aid  petition  are  true, 
must  be  a  true  affidavit,  and  if  it  be 
shown  that  the  petii inner  has  no  good 
ri'a<(jn  for  such  belief,  all  proceed- 
ing's on  the  petition  will  be  stayed  for 
want  of  jurisdiction  in  the  Court. 

[felii.  also,  r.  That  the  respondent 
might  take  the  objection  witliin  a  rea- 
sonable time  after  he  discovereil  it, 
notwithstanding  the  time  had  passed 
for  filing  preliminary  ribjections  un- 
der section  u  of  The  Dominion  Con- 
irovertcd  Elections  Act  (Bain.  J.. 
dissenting  as  to  this  point).  2.  Th.at 
under  section  2,  s-s,  (/).  the  Court 
has  the  same  power  at  any  time  to 
coTcct  an  abuse  of  its  process,  or  to 
punish  a  fraud  attempted  to  be  prac- 
tised upon  it,  as  it  would  have  in  an 
ordinary  case  within  its  jurisdiction. 


i'he  petitioner  was  examined  un- 
der section  14  of  the  .\ct,  upon  his 
at'fidavit,  and  practic.illy  ailmittidthe 
falsity  of  his  statement  therein,  but, 
</i/(f»v,  whether  the  examination  on 
the  affidavit  was  not  «//»u  liresf 

Per  Taylor,  C.  J. — Kven  if  the  cx- 
;imin;iti(in  on  the  affidavit  was  un- 
authnri/ed  by  the  st.ilute.  no  nbjec- 
lion  was  taken  to  it  at  the  time;  and 
besides,  the  ("our  can  of  its  own 
iriotion  ;it  any  time  direct  ;in  inipiiry 
as  to  any  fraud  practised  upon  it,  or 
;iny  improper  use  "f  its  prncess. 
Ihtnaey  v.  . /»/.i.'":'r,  _'  Ves.,  .^04.  /\'<' 
Miirijitetle  lilection.     Kin^  v,  Roche, 

Must  be  True. I  -This  was  a  mo- 
tion to  stay  the  proceedings  on  an 
election  petit  inn  on  the  s;iin.'  gromifls 
as  that  relied  on  in  A'<'  .Miii-,jiiette 
lilection.  siif'ra,  p.  .^81.  The  |>eti- 
tioner,  on  his  examin;ition  on  hi>  af- 
fid.ivit  pre-~ente(l  wiih  the  petition, 
slated  tb,it  before  making  the  affida- 
vit there  were  read  'm  him  statements 
made  by  a  number  of  persons  as  to 
transactions  connected  with  the  elec- 
tion, and  he  g.ave  several  instances 
of  corrupt  practice-  which  had  been 
related  to  him  by  cert;iin  per«m>, 
whose  names  he  gave,  and  be  said  he 
believed  these  siati'nients  were  cor- 
rect. 

ffehl,  that  ii  conld  not  be  said 
that  his  affidavit  was  untrue,  al- 
th'iugh  his  e\iderce  was  t'ar  fmm 
satisfactory,  and  a  Judge  might  feel 
th.at  he  could  not  have  made  'he  af- 
fidavit on  the  same  information  that 
the  petitiniier  had. 

.\p|ieal  from  judgment  of  Kil'i'in; 
J.,  dismissing  inoiinti,  di^mUsed 
without  cnst^i.  Re  M  ledonald  /'.lec- 
tion. .9;;v((/iT  V.  Boyd.  .\I,  .^08. 

( f)   Bond  ■"■  Reco;;ui.':arfe. 

Recognizanc-  —  Ju.ttiees  of  the 
Pe<>ee  —  .■Iniendrient  of  Security.] 
— Justices  (if  -li  peace  have  ik)  .luih- 
ority  or  jurisdiction  save  that  of  the 
old  "  Conservators  of  the  Peace." 
and  such  as  have  been  given  to  them 
by  statute.  They  have  no  p;  iwer  to 
t.'ike  a  recognizance  unon  an  election 
petition.     A  person  voluntarily  enter- 
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ing  into  A  recnprnizance  is  not  estop- 
ped from  ilcnyinR  its  validity.  The 
practice  ill  Kngland  with  rcfireiue 
to  security  fur  costs  has  not  been  in- 
troduced into  Manitoba.  If  tlie  se- 
curity upon  an  election  petition  be 
imperfect,  there  is  no  i)iincr  to  per- 
mit an  amendment  of  it  or  the  sub- 
stitution of  other  security.  L'pon  a 
preliminary  ol)jection  to  a  pctitinn 
upon  the  ground  that  the  recogniz- 
ance was  taken  before  a  justice  of 
the  peace,  the  recogni/ance  having 
been  held  bad  the  peiition  was  dis- 
missed with  csots.  He  Morlh  Duf- 
fer in  Llcition,  IV,  280. 

Recognizance  —  Justices  of  the 
I'  c  a  c  c  —  lioitd  IVitliont  Seals  — 
Avicitiimcnt.]  —  An  instrument  in 
the  form  of  a  recognisance  not  un- 
der seal,  taken  before  a  justice  of  the 
peace,  was  filed  as  security  for  costs. 

ilt'ld,  I.  Irregular  as  a  recogniz- 
ance (AV  North  Piiffcrin  Election, 
4  M.  L.  K.  280,  followed);  and  in- 
valid as  a  bond  for  want  of  seals.  2. 
That  the  Court  had  no  power  to  per- 
mit tlie  substitution  of  other  security. 
AV  Emerson  EU'ctior.i.  IV,  287. 

Recognizance  _  Justices  of  the 
Peace.]  —  An  objection  that  the  re- 
cognizance for  security  for  costs  was 
taken  before  a  justice  of  the  peace  is 
a  preliminary  objection.  Prelimin- 
ary objections  having  been  filed  in 
proper  time,  a  summons  to  consider 
them  will  not  be  discharged  merely 
because  it  h.is  noi  been  taken  out 
within  the  time  limited  by  statute. 
A  justice  of  the  peace  has  no  power 
to  take  a  recognizance  in  an  election 
case  (/vV  \'or!h  Jhtifcrin  Election, 
4  ^I.  L.  R.  280.  followed).  .K  recog- 
nizance was  taken  before  R.  S..  de- 
scribed as  a  justice  of  the  peace.  He 
was  also  a  commissioner,  hut  noth- 
ing r\npi;in'd  upon  the  recognizance 
to  show  that  fact. 

Heiil,  that  the  recognizance  was 
invalid.  Re  La  J'eraniirye  Election. 
Re  St.  Andrew's  Election,  IV,  514. 

Costs  and  Expenses  —  Eorm  of 
Bond  —  AfUdavits  of  Justification.] 
— Security  for  costs  may  be  given  by 
bond   to   the   respondent.       A   bond 


was  given  to  secure  certain  uamed 
cfjsis,  ■■  and  also  all  costs  which  nn 
ihc  final  disposal  of  the  petition  ilii' 
Court  shall  award  to  ho  payable  as 
provided  by  The  Manitoba  Act." 
The  statute  re(inircd  security  for 
"  any  and  all  other  expenses  and 
charges." 

Held,  that  the  bond  was  sufficient; 
aftulavits  of  justification  need  not  ac- 
comiiany  the  bond.  Jhit  if  the  sutli- 
cieiiy  of  the  security  be  attacked,  ih», 
absence  of  such  affidavits  may  b; 
considered.  Re  Cartier  Election, 
IV,  M7. 

Sureties.] — The  expression  in  The 
Controverted  Elections  Act,  "  three 
sufficient  sureties,"  means  three 
sr.retics,  each  of  whom  is  sufficient 
for  the  whole  amount.  Re  Assiiii- 
boinc  Election,  IV,  328. 

ig)  Security  by  I'aymcnt. 

Gold  Coin  or  Dominion  Notes.] 

— The  security  for  costs  required  to 
be  given  by  R.  S.  M.,  c.  29,  s.  J2, 
must  be  in  gold  coin  or  Domininn 
notes.  A'l'  St.  Boniface  Election, 
\'1II,  474;  Re  Cypress  Election, 
VIII,  581. 

(/i)  Gazette,    Publication   in. 

JNon-Publication.]  _  The  absence 
of  notice  of  presentation  of  the  peti- 
tion in  the  Gazette  is  not  a  ground 
for  preliminary  objection.  Meaning 
of  the  word  "  immediately."  Re 
Cartier  Election,  IV.  317. 

Dispensing  with  Notice  —  Prc- 
liniiiiary  Objections.]  —  An  objec- 
tion that  notice  of  the  presentation 
of  an  election  petition  had  not  been 
published  in  the  Gazette  is  a  prelim- 
inary objection.  Such  publiraiion 
may  be  dispensed  with  by  a  Judge. 
Re  St.   Boniface  Election,  VIII,  474. 

(/')   Sen'icc  of  Preliminary  Objec- 
tion. 

No  Evidence  of  Service.]  —  The 

Manitoba      Controverted      Elections 
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Act,  R.  S.  M,,  c,  29,  ».  yj,  provides 
th.it  "  within  five  clays  after  the  ser- 

vicf  of   the  petition the   re- 

ipiindent  may  produce  any  prelimin- 
ary objections,  or  grounds  of  insuffi- 
ciency, which  he  may  have  to  urge 
against  the  petitioner  or  against  the 

pftitiim; he   shall   in   such 

ca^e  at  the  same  time  file  a  copy  of 
jiicli  objections  or  grounds  for  the 
petitioner." 

Rule    14,    after  dealing    with    the 

subject   of   filing  preliminary   C'bjec- 

tions,  says,  "  and  shall  serve  a  copy 

tliercof."  I'J 

The  respondent  filed  a  copy  of  his 
preliminary  objections  for  the  peti- 
tioiiiT,  and  then  under  rule  14.  ob- 
tani'd  a  summons  to  dispose  of  these 
objections.  There  was  no  evidence 
to  show  whether  they  had  been 
served  or  not,  it  must  be  assum«d 
that  the  Judge  who  issued  the  sum- 
mons was  satisfied  with  tlv  i'A'dar- 
ity  (if  the  respondent's  procecding'j 
up  ti>  that  time.  ^'f'  St.  lionxface 
lUcctiuH,  VIII.  446. 


(;j  Summons    to    Consider    Prelim- 
inary Objections. 

Time    Within    Which    to    Take 

Out.]  —  The  preliminary  objections 
to  .m  election  petition  cannot  be  dis- 
misx'd  on  the  ground  that  the  r€- 
,s|)'ndent  did  not,  within  five  days 
after  the  filing  of  the  objections,  take 
(lit  a  summons  to  dispose  of  them 
as  required  by  rule  14.  The  statu- 
tory obligation  to  hear  and  decide 
the  objections  still  remains.  Rule 
14.  as  to  taking  out  such  a  summons, 
is  e(|ually  obligatory  upon  each  party. 
A'('  .S>.  Aitdrc'u''s  lilcction.  4  M.  R. 
514.  commented  on.  Re  Brandon 
City  Election,  VIII,  505. 

(k)  Practice. 

Service  of   Ex   Parte   Orders.]  — 

.^n  rx  parte  order  should  be  served. 
but  it  is  not  void  if  not  ser\-ed,  and 
no  one  has  been  prejudiced  by  the 
rtmission.  Re  St.  Boniface  Election^ 
VIII.   474. 


IV.  Violation  of   Electiok  Law. 

"Corrupt"  Treating  —  Agency-- 
I'nseating  IVHIwut  I)isqnalificiition.\ 
— Held  (Taylor,  J.,  dissenting),  al- 
though a  successful  candidate  at  an 
election  for  the  Legislative  Assem- 
bly may  be  found  guilty  of  treating 
electors,  with  intent  to  influtnce  their 
\(te  ,  he  may  be  unseated  only,  and 
not  disqualified. 

Held,  ter  Wallbridge,  C.  J.— i. 
Treating  per  se  is  not  illegal.  It  is 
the  corrupt  intent  of  infiuencing  vot- 
ers by  it  that  the  statute  condemns. 
2.  The  word  "  corrupt  "  in  the  stat- 
ute does  not  mean  depraved,  bui 
rather  that  the  act  was  done  in  so 
unusual  and  suspicious  a  way  that 
tht  Judge  ought  to  impute  to  the 
person  a  criminal  intention  of  Ij- 
ing  it. 

Held,  per  Taylor,  J.— i.  The  diffi- 
culty of  finding  the  cixstcnce  of  cor- 
rupt intent  in  treating,  where,  ac- 
cording to  the  hibits  and  practices 
of  the  respondent,  and  existing  gen- 
erally in  the  locality,  treating  is 
customary,  discussed.  2.  Payments 
to  an  elector  not  an  hotel-keeper  for 
accommodation,  unless  excessi'-e,  are 
not  prima  facie  corrupt.  3.  Treat- 
ing, after  a  meeting,  at  taverns  where 
supporters  of  both  parties  are  pres- 
ent —  promiscuous  treating  among  a 
large  crowd  of  men  attracted  togeth- 
er by  a  political  meeting  —  is  not 
prima  facie  corrupt.  4.  ^Iuch  weight 
will  be  attached  to  the  denial  by  the 
respondent  of  corrupt  intent.  5.  To 
prove  agency,  authority  from  the  al- 
leged principal  must  be  shown. 

Upon  an  appeal  by  the  petitioner, 
the  respondent  ''as  no  right  to  seek  a 
reversal  of  tlie  certificate  disniis.'^ing 
counter  charges  against  the  defeated 
candidate.  Re  Roclczi'ood  Election. 
IV.  J.  Brandrith,  petitioner,  v.  i".  /. 
Jackson,  respondent,  II,   12<.). 

Bribery  —  Corrupt  Practices  — 
Agoiry  —  Trivial  and  Unimportant 
Offences.]  —  At  the  trial  of  the  pe- 
tition against  the  respondent  seeking 
to  have  his  election  declared  void 
and  himself  disqualified  for  bribery 
and  corrupt  practices,  within  the 
meaning    of    The    Manitoba    Contro- 
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vcricd  Elections  Act.  R.  S.  M.,  c.  2(j. 
it  was  proved  that  one  U.  had  hctn 
guilty  of  bribery  of  a  voter. 

D.  was  a  person  regularly  employ- 
ed by  liue  of  those  most  pnimiiient 
on  resi;oii(Jeiit's  cdnMuiltee,  and  was 
working  in  the  connniitee  rooms 
prior  to  the  election  just  ;is  any  other 
niemher  of  the  conunittce. 

Jfrld,  that  he  nnist  be  considered 
to  lie  an  agent  oi  the  respondeiu. 
tliat  ihe  respondent  was  liable  for 
iiiiy  corrupt  practice  commiitcd  by 
him.  and  that  it  was  doubtful  if  the 
direct  {lurchase  of  even  a  single  vote 
for  ;i  i)ayment  in  money  by  an  agiiU 
of  the  res()ondenl  c<!u!d  be  treated  as 
of  a  trivi.il  and  unimportatu  cli;irac- 
ter.  and  '.he  election  saved  under 
Section  248  of  'llie  IClection  Act.  as 
anended  by  55  \'ic..  c.  u,  s.  1 1  ;  and 
the  election  was  declared  void. 

The  only  personal  charge  which 
was  presseil  against  tlie  respondent 
was  on  account  of  his  having  p.au! 
n'.oney  for  the  hire  of  teams  lo  bring 
voters  to  the  Court  of  Revi>ion  of 
the  voters'  list,  held  shortly  before 
tile  election  took  place,  and  after  re- 
si)onden!  had  declared  himself  a  can- 
didate. He  had  treated  this  expen- 
diture as  ()art  of  his  election  e.xpcn- 
scs  in  furnishing  the  statement  of 
such  after  the  election. 

Ifchl.  tjiat  although  this  p;iyment. 
not  being  included  in  tlie  list  of  ]kt- 
niitted  expen>es  under  section  216 
of  The  Election  .\ct.  was  forbidden 
by  that  section,  yet  it  was  not  a  cor- 
rupt jiractice  within  the  meaning  of 
section  J14.  Rr  Elcclion  for  Beau- 
tiful r'uiius.  X.  130. 

.S'l'i'  also  CniMiN'.M.  L.\w.   IX. 
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EMINENT  DOMAIN. 

Compensation  —  I.aiuis  Injur- 
iously Affected  —  Panscr  /•!  Cliil- 
ihcii  — ■  Ih'iilciu'c  OH  .1  fiscal.] — The 
|ironioter  of  ;i  railway  had  power  to 
expropriate  land,  making  compensa- 
tion "  for  the  value  of  the  land  talc- 
en.  and  for  all  damages  to  land  in- 
juriously   affected    by    the    construc- 


tion of  the  railway,"  with  a  proviso 
for  setting-otY  the  increased  value  of 
the  lauds  not  taken,  by  reason  of  tlie 
passage  of  the  railway  tliroiigh  nr 
over  the  same  "  against  the  incon- 
venience, loss  or  damage  that  might 
be  suttered  or  sustained  by  reason  of 
the  Company  taking  posses>ion  o!  or 
using  the  said  lands  or  grounds  as 
atoie.-a.d."  A  portion  of  certain 
land^  having  been  taken  by  the  rail- 
way— 

llclil,  1.  That  the  compensation 
should  be  the  ditYerence  between  the 
value  of  the  land  as  it  existed  be- 
fore, .and  of  the  remaining  porti 'ii 
after  the  construction  of  the  railway. 
J.  That  inconveniences  ari>iiig  ii't 
only  from  the  construction,  but  from 
the  operation  of  the  railway,  such  as 
noise,  ringing  of  bells,  smoke  and 
ashes,  miglit  be  included  in  the  esti- 
mate. ,5,  Danger  to  chi'dren  and 
iiliers  shi'uld  not  be  inchided.  Upon 
api)eal  to  the  l'"ull  Court — 

lliid.  that  compensation  was  cor- 
rectly allowed  for  depreci.-ition  in  the 
\alue  ipf  Ihe  land  not  taken.  o..'c:i- 
si<'ned  by  the  anticipation  of  the  sub- 
>ei|neni  operation  an.i  u>er  (^f  the 
radway  on  the  laiul  taken. 

I'cr  Killani.  J. — The  appeal  liavin;:; 
been  limited  to  a  part  of  the  order, 
the  responiient  could  not  attack  the 
(4her  part  of  the  order  in  arguing  the 
api>eal.  Re  Scott  am!  Railzeay  Com- 
mission. \T,    103. 

Proceedings    to    Expropriate  — 

Ii  cc^ularities  —  Waiz'cr  —  I'lcdil- 
'".?•]  —  In  a  notice  given  under  sec- 
tion 69Q  of  The  Municipal  .\ct  of 
proceedings  for  the  expropriation  by 
arbitration  of  the  plaiinitY's  land,  the 
defendants  stated  that  a  petition 
would  be  presented  to  fix  a  coniiten- 
satioii  to  be  jtaid  to  the  p'aintitY  for 
the  land  required  instead  of  that  to 
be  allowed  for  the  land,  and  the  no- 
tice also  difTered  from  the  fiu'm  di- 
rected by  that  section  in  referriiiii 
to  the  Judge  of  the  County  Court  of 
the  "  Eastern  Judicial  District,"  in- 
stead of  the  "  Judici.'il  Division." 
wiiliin  which  the.  land  lies;  but  the 
defendants  jiroeee'led  with  the  arbi- 
tration proceedings  and  procured 
the    award    of    commissioners    under 
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tliat  and  following  sc  tions  of  tlie 
Act.  altlioiigh  tluy  Jt'clincl  al'ter- 
\v;iri!s  to  submit  tht.'  award  to  tlie 
C.  uiity  Court  Judge  for  confirma- 
tioii. 

Ill  an  action  by  tlu'  plaintiff  for  a 
tn^iiuiiiiiiits  to  coiniicl  tlic  defendants 
to  complete  the  arl)itration  prt)ceed- 
iUKs.  and  pay  the  amount  of  the 
award — 

lli-lJ,  on  demurrer,  that  the  de- 
fendants could  not  rely  upon  such 
slight  differences  between  the  notice 
.-u'tually  given  and  the  notice  provid- 
ol  tor  by  the  statute;  that  such  dif- 
ferences were  mere  irregularities 
which  were  waived  by  defendants 
takmg  subsequent  proceedings,  and 
thai  defendants  were  also  estopped 
from  relying  upon  such  mistakes  in 
the  notice  prepared  and  served  by 
iheni.     Scott  V.   irir-jilfci:.  \\.  S4. 

Municipal  Corporation  —  l'o:crr 
lo  Coiislnict  Bridge  —  Implied  Pow- 
er III  Exfrofriiitc  Lands.]  —  By  43 
\'ic.,  c.  27,  s.  2  (Man.),  the  plaintiff 
Corporation  had  full  power  and 
authority  to  construct  a  bridge  across 
the  Red  River,  at  such  place  within 
the  City  of  Winnipeg  to  such  p!:'.'"e 
ill  Si.  Boniface,  on  the  opposite  side 
of  the  river,  as  they  might  deem  ad- 
visable. No  express  power  to  ex- 
propriate lands  was  given  by  the 
.Act.  The  plaintiffs  under  tliis  en- 
actment took  lands  of  the  defendant 
nil  the  bank  of  the  river  in  St.  Boni- 
face for  one  of  the  abutments  of  the 
prcposed  bridge,  whereupon  the  de- 
fiiidant  commenced  an  actioii  of 
ciectment  against  them,  and  this  bill 
w.is  filed  to  rc'^tr.-iin  the  defend.-uit 
fri  ni  proceeding  with  the  action  of 
ejectment. 

Held  (Wood.  C.  J.,  dissenting), 
nn  demurrer  to  the  bill  of  complaint, 
lliai  the  plaintiffs  had  no  implied 
|in\vrr  to  exjiropi '.itc  lands,  though 
lluy  were  absolutely  necessary  for 
the  purposes  of  the  bridge.  C/7y  of 
U'iiir.it^ci;  v.  Caitchon.  T.  W..  .i^o. 
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ESCHEAT. 

Property  of  Felon  —  Allcf^ations 
of  Fraud  —  Multifariousness.]  —  Ir- 
respective of  The  Imperial  Act.  3.\  &. 
.•^4  \'ic..  c.  2.;,  all  chattel  property, 
including  choses  in  action,  possessed 
by  a  felon  at  the  time  of  his  convic- 
tion, or  acqitired  thereafter  during 
the  currency  of  his  sentence,  jiasses 
to  the  Crown. 

Quicrc  —  Whether  The  Imperitd 
Act  prohibiting  a  convict  from  su- 
ing, and  \estiiig  the  right  to  sue  in 
an  ;idministrator.  is  in  force  here. 
liaffield  V.  Xui^ent.  \'l,  547. 
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II.  Bv  Deed. 
III.  IN  Pais. 


I.  By  Record. 

Judgment — .\[istake  hy  Attorney 
of  Lci^al  l-.ffeet  of  Signing  Final 
Judg)nent  for  Part  of  Claim  as  a 
U'aiz'cr  of  Residue  —  Discretion,  to 
Permit  .Imendment.] — To  a  de'!;ir- 
ation  on  a  special  count  upon  a  con- 
tract for  hiriiig  and  the  common 
counts,  the  defendant  pleaded  never 
indebted  and  a  number  of  other 
pleas,  and  in  each  [ilea  he  excepted 
$430,  parcel,  etc.  The  plaintiff 
signed  final  judgment  for  the  ?4."o, 
;ind  filed  a  joinder  of  is-ue,  and  gave 
notice  of  trial  for  the  remainder  of 
his  claim.  On  an  application  by  the 
defendant  to  stay  the  proceedings  as 
til  the  balance  forever,  or  for  leave 
to  plead  the  signing  of  the  final  judg- 
ment, it  appeared  that  the  plaintiff's 
t'.tiorney,    in    signing   final   judgment, 
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did  not  intend  to  abandon  the  excess 
of  his  claim  over  $450,  but  acted 
under  misapprehension  of  the  effect 
of  that  proceeding.  The  Referee 
made  an  order  giving  the  plaintiff 
leave  to  amend  his  judgment  and 
make  it  interlocutory  only.  The  de- 
fendant appealed. 

Held,  that  there  was  jurisdiction 
to  make  the  order,  and  it  was  rightly 
made.    Smart  v.  Moir,  VII,  565. 

Joint  Judgment.]  —  A  judgment 
against  the  contractor  and  his  surety 
may  be  pleadec!  as  an  estoppel 
against  the  contractor  alone  in  an  ac- 
tion by  him  against  the  other  parties 
to  the  contract  and  their  sureties. 
Smith  V.  Strange,  II,   loi. 

Judgment  by  Principal  Against 
Agent  —  Xdt  Estoppel  as  Betiveen 
Principal  and  Third  Party.]  —  The 
plaintiffs,  who  had  entrusted  Reid 
with  the  sale  of  certain  goods,  recov- 
ered judgment  against  him  for  tho 
amount  of  a  certain  note,  which  in- 
cluded the  price  of  the  articles.  Reid 
had  exchanged  the  gnods  instead  of 
selling  them,  and  the  plaintiff 
brought  trover  for  them. 

Held,  that  the  jtidgment  was  no 
bar  to  the  plaintiff's  claim  to  recover 
the  plow  from  the  defendant.  IVes- 
brook  V.   Willdu^ltby.  X,  690. 

Master's?  Report  —  Not  Appealed 
from.]  —  The  usual  mortgage  de- 
cree with  a  reference  as  to  encum- 
brances was  made.  Subsef|uently  the 
^Master  made  a  report  finding  that 
the  plaintiff  and  certain  of  tlic  de- 
fendants had  encumbrances  upon 
the  whole  land.  Tlii-  was  not  ap- 
pealed from.  .Afterwards  an  order 
was  made  referring  it  to  the  Master 
to  inquire  whether  as  between  them- 
selves any  one  or  more  of  the  de- 
fendants was  or  were  entitled  to  be 
relieved  from  the  payment  of  the 
plaintiff's  mortgage,  and  to  fix  the 
order  of  liability. 

Held,  that  the  defendants  were 
estopped  from  denying  the  priority 
of  the  plaintiff's  mortgage.  Reirii'ick 
V.  Berrymaii,  III,  387. 

Compliance  "With  Part  of  Or- 
der.]— An  order  appealed  from  per- 


mitted the  defendant  to  amend  a 
paragraph  of  his  defence  within  six 
days,  in  d«fault  of  which  it  was  to 
be  struck  out,  and  the  defendant 
availed  himself  of  the  privilege  of 
amending  that  paragraph. 

Held,  that  by  compliance  with  such 
part  of  the  order,  lie  had  not  pre- 
cluded himself  from  appealing 
against  another  part  of  the  order. 
Gowciiluck  v.  Perry,  XI,  257. 


II.  By  Deed. 

Recitals.]  —  Purchasers  are  not 
estopped  by  a  recital  to  the  effect 
that  they  had  agreed  to  purchase  the 
land,  and  that  such  a  recital  does 
not  operate  as  an  estoppel  unless  the 
action  directly  founded  on  the  in- 
strument containing  the  recital  or  in 
one  which  is  brought  to  enforce  the 
rights  arising  out  of  such  an  instru- 
ment.   Pullerton  v.  Brydes,  X,  431. 


III.  In  Pais. 

By  Contract  —  Capacity  of  Cor- 
poration.] —  The  defendant  pleaded 
that  plaintiffs  were  not  a  body  cor- 
porate or  entitled  to  sue  in  this  Pro- 
vince or  to  take  mortgages  by  said 
name  and  style. 

Held,  that  this  defence  was  not 
open  to  defendant,  for  a  man  cannot 
set  up  the  incapacity  of  the  party 
with  whom  he  contracted  in  bar  of 
an  action  by  that  party  for  breach 
of  the  contract.  Manitoba  M<irt- 
gage  and  Inz'estnient  Co.  v.  Daly, 
X,  425- 

Equitable  Estoppel.]  —  Remark.-, 
upon  e(|nitable  estoppel,  and  ti;e 
Statute  of  Frauds  as  viewed  in 
Courts   of   Equity.  McKenney  v. 

S pence,  T,  W.,  11. 

■Work  and  Labor  —  Estoppel.]— 
Plaintiff  agreed  with  defendant  as 
follows:  ■'  I  will  put  you  up  build- 
ing, with  frame  for  tent,  75x24.  ac- 
cording to  plan,  for  the  sum  of  $500, 
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.i-tarting  at  once,  and  completing  as 
soon  as  possible."  After  complet- 
ion, the  plaintiflF  tore  down  the 
building  and  carried  it  away  with- 
out the  defendant's  knowledge.  In 
an  action  for  the  contract  price,  the 
jury  was  told  that  it  was  plaintiffs 
duty  to  notify  the  defendant  of  the 
completion,  and  tender  it  to  him. 

Held,  I.  That  if  th<"  contract  was 
for  the  sale  of  a  chattel,  the  charge 
was  right;  but  if  work  and  labor, 
that  it  was  wrong.  2.  That  although 
the  circumstances  might  tend  to  sup- 
port the  view  that  the  contract  was 
for  work  and  labor,  yet  that  the  plain- 
tiff having,  without  the  defendant's 
sanction,  pulled  down  and  carried 
away  the  building,  he  could  not  be 
heard  to  say  that  it  was  not  a  sale  of 
a  chattel,  the  property  in  which  had 
not  passed  to  the  defendant.  Ross 
V.  Doyle,   IV,  434. 

Standing  By.]  _  The  tenant  hav- 
ing given  a  chattel  mortgage  of  the 
Inulcliiig,  the  building  was  about  to 
bo  sold  at  public  auction  during  the 
term,  under  a  provision  in  the  mort- 
gage. The  landlord,  hearing  of  it. 
went  to  the  place  advertised,  where 
he  was  informed  that  the  wife  of  the 
ttnant  was  going  to  buy  in  ihe  build- 
ing at  the  auction.  Satisfied  with 
this,  he  went  away  before  the  sale, 
ni.^.king  no  objection  to  it  and  taking 
no  steps  to  warn  bidders  of  any 
claim  that  the  building  had  become 
part  of  the  freehold,  and  had  passed 
to  him  as  sttch :  but,  on  the  contrary, 
giving  the  bailifT  cimducting  the  sale 
a  distress  warrant,  under  which  the 
laiifllord  was  to  be  paia  a  portion  of 
the  proceeds  of  the  sale. 

Held,  that,  as  against  a  purchaser 
ign<jrant  of  the  landlord's  rights,  the 
hindlord  was  estopped  from  claiming 
the  building  as  a  part  of  the  free- 
hold, and  from  asserting  any  right  to 
restrain  the  reinoval  during  the 
term.     Upon  re-hearing — 

Held,  that  the  lessor  had  until  the 
last  day  of  the  expiration  of  the  term 
to  make  his  election  to  purchase  the 
building:  but  that  not  having  up  to 
that  time  made  such  election,  the 
plaintiff  had  no  right  to  an  injunc- 
tion  to  prevent   the    removal   of  the 


building  until   the   expiration  of  the 
term.    Gray  v.  McLcnna*,  III,  337. 

Standing  By  —  Changing  Posi- 
t  i  o  H  —  Fraudulent  Removal  0  f 
Goods  to  Avoid  Distress — Landlord 
and  Tenant.]  —  Some  of  the  plain- 
tiff's goods  having  been  seized  and 
.>^old,  along  with  those  of  his  wife, 
under  a  distress  warrant  issued  by 
the  defendant  II.  to  his  co-defend- 
ant, for  the  purpose  of  levying  an 
amount  due  by  the  wife  for  rent  of 
certain  premises,  from  which,  before 
the  seizure,  all  the  goods  had  been 
removed  with  the  fraudulent  inten- 
'tion  of  evading  payment  of  the  rent, 
the  plaintiiT  brought  this  action  for 
damages.  When  the  bailitT  made  the 
seizure,  the  plaintilf  forbade  him  to 
do  so,  but  he  did  not  at  any  time  in- 
form li.  or  the  bailiff  that  he  claimed 
some  of  the  goods  tt>  be  his ;  and 
after  the  seizure  his  attorney  wrote 
several  letters  to  H.,  demanding  that 
the  goods  be  given  up,  and  referring 
to  them  as  belonging  to  the  plain- 
tiff's wife. 

Counsel  for  defendants  contended 
that  the  plaintiff  was  estopped  by  his 
silence  as  to  his  ownership  of  some 
of  the  goods,  and  by  the  language  of 
the  attorney's  letters,  from  setting 
uj)  the  present  claim. 

//(■/(/  (Dubuc.  J.,  dissenting),  that 
the  defendants  had  failed  to  prove 
that  they  had  been  induced  to  do 
anything,  or  to  abstain  from  doing 
aiivthing.  by  reason  of  what  the 
l)laintiff  had  said  or  done,  or  omitted 
to  say  or  do.  and  that  the  plaintiff 
was  entitled  to  recover.  Pickard  v. 
S(ors,  6  A.  &  E.  460.  distiiiguished. 
Mi'iiti^oinrry  v.  Ilellyar,  IX,  551. 

Acceptance  of  Patent.]  —  Plain- 
tiff claimed  title  through  B.  to  land 
which  the  City  claimed  to  have  been 
owned  by  R.  and  by  him  dcflicated 
as  a  street.  Previous  to  any  pat- 
ents. B.  had  owned  south  of  a  creek 
and  R.  north  of  it.  Bv  the  Domin- 
ion survey  a  straight  line  was  nm, 
disregarding  the  windings  of  the 
creek,  and  both  parties  accepted  pat- 
ents according  to  this  survey.  Pre- 
vious to  the  patents.  B.  owned  the 
land  in  question.     Under  the  patents 
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R.  owned  it.  B.'s  patent  was  issued 
in  March,  1875;  R.'s  in  May.  1878. 
B.  sold  to  plaintiff  in  1871.  and  got 
some  papers,  which  were  afterwards 
given  up  and  a  new  deed  executed  in 
May,  1872.  The  description  in  this 
deed  by  mistake  only  covered  a  por- 
tion of  the  land.  In  1873  or  1874  B. 
gave  plaintiff  a  memorandum  show- 
ing what  land  should  have  been  con- 
veyed, and  on  the  6th  November, 
1877,  e.vecuted  a  projjcr  conveyance. 
On  ilie  other  hand.  R..  assuming  to 
own  tlu'  land  in  question  prior  to  his 
patent  in  .August.  1874,  registered  a 
plan  including  this  property  upon 
which  it  api)eared  as  a  street.  R.. 
shortly  after  obtaining  his  patent  and 
in  July.  1878.  conveyed  the  land  to  B. 
//('/(/,  that  B.  and  the  plaintiff,  as 
his  assignee,  were  not  estupiied  by  the 
patents  from  setting  up  the  true  own- 
ership. Wright  V.  Winnit'Cii.  Ill,  349. 

Payment  for  Work  —  Action  for 
Noii-Prrforimiiicc]  —  Payment  for 
work  and  lal)or  after  action  ))rougbt 
is  no  estoppel  in  an  action  l)y  tlic  em- 
ployer for  non-cumpletion  of  the  con- 
tract, or  for  delay.  Siiiitli  v.  Strange, 
II.    lOI. 

Sec    Fl.XTl-RE.S. 
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I.  Judicial  Notice. 


Orders-in-Council.j  — Judicial  no- 
tice must  be  taken  uf  Ordcrs-in- 
Council  bound  up  with  the  Dominion 
Statutes,  in  pursuance  of  38  Vic,  c. 
I.     Re  Stanbro,  II,  i. 

Territorial     Divisions.  ]   —  The 

Court  will  take  judicial  notice  of  thi' 
territorial  divisions  of  the  Province. 
Eastern  Judicial  District  v.  IVinni- 
teg,  III.  537. 


II.  Competency. 

Admissions  of  Judgment  Debt- 
or —  Xot  Co}n{>ctcnt  as  Against  a 
Garnishing  Creditor.]  —  Interplead- 
er issue  to  decide  the  title  to  a  sum 
of  money  claimed  by  the  plaintiff  un- 
der an  assignment  from  H.  for  the 
benefit  of  his  creditors  as  against  the 
defendant,  a  judgment  creditor  of  H., 
who  claimed  the  money  under  a  gar- 
nishing order  attaching  it  in  the 
h;,nds  of  C,  who  had  paid  it  into 
court. 

Held  (Dubuc.  J.,  dissenting),  that 
evidence  of  the  admissions  of  the 
judgment  debtor  was  not  admissible 
as  against  the  garnishing  creditor, 
either  on  account  of  any  privity  be- 
tween them,  or  as  evidence  of  declar- 
ations made  by  a  pajty  against  his 
own  interest  (there  being  no  proof  of 
his  death)  ;  and  that,  as  there  was  no 
evidence  to  show  that 'the  money  in 
question  belonged  to  the  estate  of  H.. 
a  verdict  should  be  entered  for  the 
defendant  with  costs.  Bcrtrand  v. 
Heainan.  XI,  205. 

Admissions  by  Judgment  Debt- 
or —  Garnishment.]  —  In  an  inter- 
pleader issue  between  a  garnishinji; 
creditor  and  a  third  party  claimins 
ti,e  attached  money,  evidence  of  an 
admission  of  the  judgment  debtor  ;»■; 
to  the  right  to  the  money  is  not  ad- 
missible in  favor  of  the  third  party. 
Bcrtrand  v.  Hcantan.  (,1896)  11  M.R. 
205,  followed. 

The  claimant  was  granted  leave  10 
have  a  new  trial  of  the  issue  on  pay- 
ment of  costs.  Marshall  v.  May, 
XII,  381. 
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In  Reply  —  Dividing  Case.]  —  A 
plaintiff  is  not  allowed,  in  presenting 
evidence,  to  divide  his  case,  either  by 
omitting  to  give  evidence  originally 
upon  a  material  point  and  offering 
such  evidence  in  reply,  or  by  giving 
some  evidence  upon  a  particular  point 
ill  his  original  case  and  offering  other 
evidence  upon  the  same  point  in  re- 
ply. In  an  action  for  damages  sus- 
tained in  alighting  from  a  railway 
train,  the  defendants  gave  evidence 
that  the  train  was  in  motion  when  the 
plaintiff  was  alighting.  The  plain- 
tiff, in  reply,  desired  to  contradict 
this  evidence.  There  was  a  dispute 
as  to  whether  the  plaintiff's  witness 
had  touched  upon  the  point  in  mak- 
ing the  case. 

Held,  that  the  evidence  was  pro- 
perly excluded  because  the  fact  that 
the  train  had  stopped  was  a  neces- 
sary part  of  the  plaintiff's  case,  and 
if  omitted  could  not  be  given  in  re- 
ply. Harvey  v.  The  Canadian  Paci- 
fic  Railzi'ay  Co.,   Ill,   266. 

Confession.]  _  Admissibility  of, 
discussed.    Re  G.  A.  Stanbro,  I,  263. 

Character  of  Plaintiff  —  Adtnis- 
sibilily  of  Evidence  as  to  an  Action 
for  Malicious  Prosecution.]  —  The 
plaintiff,  in  an  action  for  false  im- 
lirisonment  and  malicious  prosecu- 
tion brought  against  defendant,  a 
constable,  for  arresting  him  for  ob 
scene  language,  put  in  evidence  a 
lirior  conviction  of  himself  and  wife 
for  keeping  a  disorderly  house,  which 
I'.ad  been  c|uashed  on  appeal,  in  order 
to  show  want  of  reasonable  and  pro- 
liable  cause  for  the  defendant's  pro- 
secution of  the  plaintiff.  Thereupon, 
the  defendant  cross-examined  the 
pl.iiiitiff.  and  gave  evidence  as  to  the 
plaintiff's  general  bad  character. 

Held,  that  such  evidence  was  im- 
properlv  received.  Fitch  v  Murray, 
T.  W.."74. 

Prisoner  on  His  Own  Behalf.] — 

On  an  indicttnent  for  assault  and  bat- 
tery occasioning  bodily  harm,  the  ac- 
cused, at  the  close  of  the  evidence  for 
the  prosecution,  asked  to  be  sworn 
and  examitied  as  a  witness  on  his 
own   behalf.       The   trial  Judge   held 


that  he  was  not  in  a  position  to  find 
that  the  only  case  apparently  made 
out  was  one  of  common  assault  or 
assault  and  battery,  and  refused  to 
allow  the  evidence.  On  a  Crown 
case  reserved — 

Jleld,  that  the  accused  was  not  a 
competent  witness  on  his  own  behalf 
under  R.  S.  C,  c.  174,  s.  216.  Reg. 
V.  Bonter,  30  U.  C.  C.  P.  19;  and 
Reg.  V.  Richardson,  46  U.  C.  R.  375, 
followed.    Reg.  v.  Drain,  VIII,  535. 

Witness  Interested.]  —  A  bond 
was  executed  in  order  to  obtain  a 
marriage  license.  It  having  been 
obtained,  a  form  of  marriage  before 
a  person  without  authority  to  cele- 
brate marriage,  was  gone  through. 
L'pon  an  indictment  for  forgery  of 
the  bond — 

Held,  that  the  issuer  of  the  license 
was  not  an  incompetent  witness  as  a 
person  interested  or  supposed  to  be 
interested. 

Per  Diibuc,  J. — Neither  was  the 
woman  incompetent  as  a  witness. 
Reg.  v,  Dcegan.  VI,  81, 


III.  Res  Gest.€. 

Assault.]  —  A  statement  by  the 
man  that  was  assaulted,  made  imme- 
diately after  the  assault  and  in  the 
presence  of  the  accused,  is  admissible 
in  evidence.  Reg.  v.  Drain,  VIII,  535. 

Onus  of  Proof  as  to  License  — 

Ci  ininitnient  —  Conviction.]  —  The 
prosecution  need  not  prove  the  ab- 
sence of  a  license.  The  onus  is  on 
the  prisoner  to  prove  its  existence. 
Reg.  V.  Bryant,  III,  i. 


IV.    Bf.ST    .\XD    SECON'n.\RV    EviDENTt. 

Interlocutory  Application  Dis- 
posing of  Rights.  I  —  When  per- 
sons interested  in  the  subject  matter 
of  a  suit  in  equity,  who  arc  not  part- 
ies to  the  suit.  iK'tition  the  Court  for 
an  order  or  decree  which,  if  granted, 
would   establish   finally   vheir   alleged 
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rights,  and  bring  on  their  petition 
formally  for  hearing,  it  must  be  sup- 
ported by  direct  and  not  merely  by 
hearsay  or  secondary  evidence,  un- 
less the  Court,  as  a  matter  of  indulg- 
ence, allows  further  evidence,  either 
upon  inquiry  before  the  ^Iaster  or 
before  the  Court  itself.  Gilbert  v. 
Eiidcan,  9  Ch.  D.  260,  followed  in 
this  respect. 

It  is  otherwise  in  the  case  of  a 
motion  or  petition  pending  investiga- 
tion of  a  claim  put  forward  by  the 
petitioners  to  have  certain  directions 
given  to  the  Receiver  in  possession  of 
the  property.  Allan  v.  Manitoba  df 
North-Western  Railway  Co.,  re  Gray, 
IX,  388. 

Interlocutory  Application  Dis- 
posing of  Rights.]  —  On  the  argu- 
ment of  appeal  it  appeared  that  a 
garnishee  order  had  been  set  aside  on 
the  strength  of  an  affidavit  of  the 
partner  of  the  defendant's  attorney 
based  on  information  and  belief. 

Held,  following  Gilbert  v.  Ibidean, 
Q  Ch.  D.,  250,  that  as  the  api)lication 
to  set  aside  the  garnishee  order  was 
one  that  affected  and  disposed  of  the 
rights  of  the  parties  and  was  not 
merely  interlocutory,  it  should  not  be 
granted  on  the  material  put  in,  which 
was  mere  hearsay  evidence,  and  at 
best  of  no  more  weight  than  the  evi- 
dence nn  which  the  original  order 
was  made,  and  that  the  appeal  should 
be  allowed  with  costs.  Braun  v. 
Davis,  IX.  539. 


V.  He.\r.say. 

Contradicting.]    _    One    of    the 

witnesses  at  the  trial  (Mrs.  D.  be- 
ing iiresent)  gave  evidence  of  an  al- 
leged statement  of  Mrs.  D.'s  husband 
that  a  judgment  obtained  by  her 
against  her  husband  was  fraudulent, 
and  plaintiff's  counsel  contended  that 
she  was  boimd  to  deny  this,  relying 
on  Barber  v.  Furlong,  (1891)  3  Ch. 
184. 

Held,  that  such  a  rule  as  was  ap- 
plied in  that  case  was  not  applicable 
in    the   present   case,   and    especially 


since  the  defendant,  although  sitting 
in  Court,  did  not  understand  the 
language  spoken  by  the  witnesses. 
Thompson  v.  Didion,  X,  246. 

See  also  Supra,  IV. 


VI.  Documentary. 

Public  Documents.] — By  the  Im- 
perial Statute.  14  &  15  Vic,  c.  99,  s. 
14,  certain  provision  is  made  for  the 
proof  of  books  and  documents  of  a 
public  nature  by  the  production  of  .-in 
examined  copy,  "  provided  it  purport 
to  be  signed  and  certified  as  a  true 

copy by  the  officer  to  whose 

care  the  original  is  entrusted."  .\ 
copy  of  a  book  within  this  statute, 
certified  by  ".\.  Russell,  Acting-Sur- 
veyor-General," the  originpl  of  which 
was  proved  to  be  in  the  Department 
of  the  Interior,  in  the  Dominion 
Lands  Office  at  Ottawa — 

Held,  not  sufficient  evidence,  with- 
out proof  that  A.  Russell  was  the  of- 
ficer to  whose  custody  the  original 
had  been  entrusted.  McKilligan  v. 
Machar,  III,  418. 

Will,  Proof  of  —  Title  to  Land  — 
Certificate  of  Baptism.]  —  Htld,  \o 
prove  title  to  land  the  original  will 
must  be  produced  and  execution 
proved,  probate  is  not  sufficient. 

Held,  that  a  certificate  of  baptism, 
signed  by  the  proper  official  under  C. 
S..  c.  16,  s-s.  I  and  16.  was  admissible 
in  evidence.  Sutherland  v.  Young, 
I.  38. 

Executors'  Title  in  Ejectment — 

Probate  SutHcicut  Evidence  of  Will.] 
— The  Devolution  of  Estates  Act,  R. 
S.  M.,  c.  45.  s.  21,  taken  together 
with  The  Manitoba  Wills  Act,  R.  S. 
M..  c.  150.  s.  20.  and  The  Surrogr.te 
Courts  Act.  R.  S.  M.,  c.  37,  s-s.  17, 
18,  20  and  22,  have  made  such  a 
change  in  the  old  law  that  the  pro- 
bate of  a  will  is  now  the  necessary 
and  only  admissible  evidence  of  the 
title  of  the  executors  claiming  in 
ejectment  and  it  is  no  longer  neces- 
sary to  produce  or  prove  the  will  it- 
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self  as  {ormerly.  Simpson  v.  Stew- 
art, X,  176. 

Registry  Act.]  —  Held,  that  the 
production  of  a  deed  from  the  regis- 
try office  with  the  usual  certificate  of 
the  registrar  indorsed  was  sufficient 
proof  of  the  deed.  Canada  Perman- 
ent Loan  and  Savings  Co.  v.  Page, 
30  U.  C.  C.  P.  I,  approved.  Pritch- 
iird  V.  Hanover,  I,  366. 

Patent  —  Copy  in  Registry  Office 
Xot  Proof.]  —  Held,  I.  That  the 
copy  of  a  patent  filed  in  the  registry 
office  and  produced  by  the  registrar 
is  not  evidence  of  the  patent.  Pritch- 
ard  V.  Hanover,  I,  72, 

Order  of  Court  Lost.]  —  Question 
of  necessary  proof  of  an  order  of  the 
O'nrt  for  the  sale  of  a  half-breed  in- 
fant's lands,  where  the  order  had 
been  lost,  considered.  Hardy  v. 
Dcsjarlais,  VIII,  550. 

Certificate   of  Grain  Inspector.] 

—This  was  an  action  tried  before  a 
Judge  and  jury  in  which  the  plain- 
tiff claimed  damages  on  a  sale  of  a 
miinber  of  car  loads  of  oats  by  sample 
on  ilie  ground  that  the  oats  delivered 
were  not  equal  to  sample.  Tiie  con- 
tract having  been  simply  that  the 
oats  should  be  equal  to  the  sample 
produced. 

Held,  that  the  certificates  of  the 
grain  inspector  at  Fort  William  were 
not  evidence  as  to  the  quality  of  the 
oats  delivered.  Quintal  v.  Chal- 
mers, XII,  231. 


VII.  Parol  or  Extrinsic  Evidence 
Affecting  Writings. 

Varying  Contracts.]    —  The  de- 

••  ;■  i'dant.    having  given   a    written  or- 

j  '■■  itr  to  the  plaintiffs  for  a  binder,  it 

/(S  v.as   delivered  to  him,  but  he  after- 

g'.v'ards  returned  it  claiming  that  he 
A.'is  not  satisfied  with  it.  At  the 
trial  the  evidence  showed  that  either 
at  the  time  of  the  negotiations  or  after 
tiic  order  had  been  signed,  a  verbal 
agreement  had  been  made  between 
the  defendant  and  the  plaintiffs' 
agent  to  the  effect  that  if  the  binder 


did  not  work  to  the  defendant's  sat- 
isfaction he  might  return  it. 

Held,  following  Mason  v.  Scott,  32 
Gr.  592,  that  if  the  condition  sought 
to  be  proved  was  agreed  to  at  the 
time  of  the  signing  of  the  order, 
parol  evidence  of  it  could  not  be  re- 
ceived, as  it  would  be  a  variation  of 
and  contradictory  to  the  written  con- 
tract;  and,  if  subsequent  to  the  sign- 
ing of  the  order,  no  consideration  for 
the  plaintiffs'  entering  into  it  had 
been  proved ;  and  that  the  plaintiffs' 
\erdict  should  be  upheld.  Lindley  v. 
Lacy.  17,  C.  B.  N.  S.  578;  Morgan  v. 
Griffith,  L.  R.  6  Ex.  70;  Ersliine  v. 
Adeane,  L.  R.  8  Ch.  756,  distinguish- 
ed, on  the  ground  that  in  each  of 
these  cases  the  verbal  agreement 
sought  to  be  proved  was  collateral 
and  on  a  subject  distinct  from  that  to 
which  the  written  contract  related. 
Satilts  V.  Eaket,  XI.  597. 

Contradicting  Bought  Notes.] — 

The  plaintiff,  wishing  to  speculate  in 
shares  on  the  Montreal  Stock  Ex- 
change, employed  defendants  to  pur- 
cliase  certain  shares  there  for  him  on 
margin.  He  knew  that  the  defend- 
ants would  employ  a  broker  in  Mont- 
real as  their  agent,  and  that  the  lat- 
ter would  make  the  actual  purchases, 
advance  the  balance  of  the  money  re- 
quired, and  hold  the  shares  in  his 
own  name  as  security. 

The  plaintiff  paid  the  defendants 
certain  sums  as  margins  on  the  pur- 
chases made,  and  afterwards  brought 
an  action  against  defendants  to  re- 
cover these  sums  as  moneys  paid  on 
a  consideration  which  had  wholly 
failed,  and  relied  upon  the  terms  of 
the  bought  notes  received  from  de- 
fendants, commencing:  "We  have 
this  day  bought  for  your  account  .  .  . 
shares  ....  stock."  as  evidence  that 
the  defendants  should  have  purchas- 
ed and  held  the  shares  in  their  own 
names. 

Held,  that  evidence  of  the  true 
agreement  between  the  parties  could 
be  given  notwithstanding  the  lan- 
guage of  the  bought  notes,  and  that 
the  plaintiff  could  not  recover,  al- 
though the  defendants  had  not  them- 
selves acquired  any  of  such  shares. 
Jackson  v.  Allan,  XI,  36. 
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Guarantee  in  Writing  —  Ainbi- 
Suily — Parol  Evidence — Sufficient  me- 
vwraHdnin.] — The  defendant  by  writ- 
ing under  seal  agreed  "to  become 
responsible  for  the  debt  coniracted  by 
James  Jones  to  The  VVaterous  En- 
gine Works  Co,,"  but  the  writing 
did  not  state  to  whom  he  was  to  be- 
come responsible. 

Held  (reversing  the  decision  of 
Kiliam,  J.),  that  parol  evidence  of  the 
surrounding  circumstances  was  ad- 
missible to  explain  the  ambiguity, 
and  that  looking  at  the  writing  in  re- 
lation to  the  circumsances,  it  was 
sufficiently  shewn  that  it  was  the 
plaintiffs  to  whom  defendant  was  to 
become  responsible,  ll^atcrous  En- 
gine ll'orks  Company  v.  Jones,  VII, 
73- 

Contradicting  Deed.] — The  plain- 
tiff sold  land  to  the  husband  of  the 
defendant,  who  sold  to  the  defend- 
ant. The  agreements  were  not  in 
\yriting.  For  convenience,  the  plain- 
tiff conveyed  direct  to  defendant. 
Upon  a  bill  filed  for  a  vendor's  lien, 

Held,  that,  iiolwithstanding  the 
statute,  the  defendant  could  show  by 
parol  a  purchase  froiii  her  husband, 
and  to  this  extent  contradict  the 
deed.     Brozcn  v.  Harrozvcr,  III,  4.JI. 

Misrepresentation — May  be  Pro- 
ved though  Contract  in  Writing.]  — 
Evidence  of  parol  misrepresentation 
is  admissible,  although  a  written 
warranty  was  given.  Watson  Manu- 
facturing Co.   v.  Stock,  VI,   146. 

Collateral  Agreement.]  —  tlcld, 
that  where  there  is  written  but  un- 
sealed agreement  between  a  Corpor- 
ation and  an  individual,  parol  evi- 
dence cannot  be  given  of  a  verbal 
collateral  contract  (of  the  nature  of 
that  set  out  in  the  pleadings)  made 
at  the  same  time  by  the  Corporation. 
Great  North-Westcrn  Telegraph  Co. 
V.  McLaren,  I,  358. 

Collateral  Agreement.] — A.  made 
an  agreement  in  writing  with  B.  that 
he.  A.  would  cut  certain  trees  into 
cordwood  and  would  haul  it  to  and 
deliver  it  at  S.  station;  and  B.  agreed 
to  pay  certain  prices,  paying  80  per 
per  cent,  upon  delivery  at  the  station 


and  the  balance  upon  the  completion 
of  the  work.  Contemporaneously 
the  parties  verbally  agreed  that  if  till' 
contract  price  was  not  paid  upon  tlu' 
completion  of  the  work  the  wood  was 
to  become  the  property  of  A.,  and 
that  he  was  to  be  at  liberty  to  sell  it. 
Held,  that  evidence  of  this  verbal 
agreement  was  admissible,  even  in  an 
action  to  which  third  persons  were 
parties.  McMillan  v.  Byers,  III,  361. 

Collateral  Agreement.] — The  de 

fendant  entered  into  an  agreement 
under  seal  with  A.,  whereby  the  de- 
fendant for  a  certain  remuneration 
agreed  to  cut  cordwood  on  certain 
lands  and  haul  and  deliver  it  at  a 
certain  place.  The  remuneration  not 
having  been  paid,  the  defendant 
claimed  to  hold  the  wO'-''  under  a 
collateral  parol  agreement  by  which 
it  was  stipulated  that,  in  case  of  de- 
fault, the  defendant  should  be  entit- 
led to  such  security.  In  replevin  by 
a  purchaser  from  A.  of  the  wood, 

Held,  that  evidence  of  the  parol 
agreement  was  not  admissable  (Du- 
buc,  J.,  dissenting).  McMillan  v. 
Byers,  IV,   76. 

Reversed,  XV,  S.  C.  R.  194- 


VIII.  Evidence  at  Former  Trial  or 
IN  Other  Proceedings. 

Used  to  Contradict;  Not  as  an 
Admission.] — The  eaxmination  of  a 
party  to  an  action,  taken  for  the  pur- 
pose of  discovery,  may  be  used  at  the 
trial  to  contradict  the  same  party,  but 
cannot  be  put  in  evidence  as  an  ad- 
mission. Arnold  v.  Caldwell,  I.  81, 
155- 

Deposition,   Admissibility   of  — 

Identity.]  —  At  the  trial  of  the  pris- 
of.er,  an  official  stenographer  from 
the  Province  of  Quebec  verified  the 
deposition  of  John  S.  Douglas,  taken 
in  a  civil  action  before  the  Superior 
Court  at  Montreal,  and  stated  that 
the  prisoner  resembled  the  person 
whose  deposition  he  had  taken  in 
Montreal;  but  as  this  took  place  over 
six  month=  previously,  he  could  not 
sufficiently     remember    his     face    to 
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swear  positively  tliat  the  prisoner  was 
really  the  same  man,  hut  stated,  liosv- 
cvcr,  that  to  the  l)est  of  his  kiiow- 
lidge  he  was  the  same  man,  and  that 
he  had  no  doubt  that  he  was  the 
same  man. 

Ili'ld,  I.  Following  Reg.  v.  Cootc. 
L.  R.  4  P.  C.  590,  and  Reg.  v.  Con- 
nolly. 2-,  O.  R.  151.  that  the  deposi- 
tion in  question  was  admissihle  in 
evidence,  and  could  not  he  excluded 
umler  section  5  of  The  Canada  Evid- 
ence Act.  1893.  2.  That  there  was 
siitYicient  evidence  of  tin'  identity  of 
tJK-  pri signer  witli  tin"  person  whose 
rRpnsition  was  put  in  to  warrant  t!u' 
Juilge  in  suhniittinp  the  deiiosition 
:ii  the  jury,  the  question  of  identity 
lifiiit;  one  entirely  for  them.  Reg.  v. 
iU'w^his,  XI.  401. 

Depositions  not  Bead  to  Prison- 
er or  Signed  —  Form  of  Taking 
Evidence.]  —  Where  prisoner  was 
charged  with  an  extraditable  crime. 
anil  the  evidence  was  taken  down  in 
the  narrative  form  on  the  Judge's 
iintis.  and  by  way  of  question  and 
answer  by  shorthand  reporter  which 
wire  afterwards  extended  by  the  re- 
pi liter,  but  were  not  read  over  to  the 
witnesses  or  signed  by  them — 

Held,  upon  habeas  corpus  tliat 
there  was  no  evidence  —  that  is.  no 
evidence  that  the  Court  could  look  at 
—as  proof  of  the  alleged  crime.  Re 
C.  .  I.  Stanbro,  I.  325. 


IX.  Weight  and  Sufficiency. 

Proof  of  Seal.]  —  The  sufficiency 
"t  certain  oral  testimony  in  proof  of 
cr.rporatc  seal  discussed.  Moricc  v. 
Baird,  VI,  241. 

Ambiguous  Evidence.]  —  Evid- 
ence that  a  certain  act  was  done  at  or 
in  Portage  la  Prairie  will  not  be  tak- 
en to  apply  to  the  town  rather  than 
the  municipality  or  county  of  that 
name.  Reg.  v.  Adams  &  Jacksot\, 
V.  153. 

Misrepresentation.]  —  Variance 
between  misrepresentation  as  alleged 


and  proved,  discussed.     Winnipeg  & 
II.  li.  Raihcay  v.  Mann.  VI.  40f). 

Misrepresentation.]  —  Weight  of 
evidence  U[)on  question  of  misrei)re- 
sentation  discussed.  Citinniins  v. 
Congregational  Church,   IV.  374. 

Corroboration  _  Claims  .-Igainst 
listates.l  —  Independently  oi  any 
statute,  the  practice  of  the  Court  of 
Equity  requires  that  the  evidence  of 
a  person  seeking  to  establish  a  claim 
against  the  estate  of  a  deceased  per- 
son should  be  corroborated.  Rankin 
V.  McKencie.  III.  sj_^. 

Corroboration  _  Participant  in 
Fraud.]  —  Held,  that  although  the 
.igeiit  of  the  ilefendam  was  dead,  and 
the  evidence  of  the  plaintitYs'  father, 
who  was  mainly  Ciiicerneil  in  the 
fraud  complained  of  and  directly 
iRiietited  by  it,  was  the  only  e\  idence 
to  show  that  the  agent  was  aware  of 
it,  it  was  competent  for  the  trial 
Judge  to  believe  him  and  no  corrob- 
oration was  necessary.  The  rule  as 
to  corroboration  of  the  evidence  of 
an  accomplice  is  not  one  of  strict  law 
but  only  one  of  prudence,  and  does 
net  api)ly  to  civil  actions.  'I'razis  v. 
.Milne.  (1851)  0  I  la.  150.  followed. 
.Slaiiiton  V.  Carron  Co.,  (1853)  18 
lUav.  146.  and  ]'ealnian  v.  Veatinan, 
(1877)  7  Ch.  D.  Jio.  distinguished. 
Graham  v.  British  Canadian  Loan  & 
IiiZ'estment  Co.,   XII.  244. 

Corroboration  —  Denial  in  An- 
szeer.]  —  The  rule  as  to  requiring 
more  than  one  witness  to  overcome 
a  denial  in  the  defendant's  answer 
discussed.        Cozean   v.    Britten,   III, 

Liquors.]  —  Discussion  as  to 
whether  intoxicating.  Reg.  v.  Coul- 
ter. IV.  300. 

See   also    Ixiiii  tmext   ano    Inform- 
ation. 

.See  also  Ixtoxicatinc,  Liquors. 

Handwriting.]  —  Admissibility 
and  strength  of  evidence  as  to  hand- 
writing discussed.  Re  G.  A.  Stan- 
bro. I.  263. 
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Identity  of  FarBons.] — Issue  un- 
der The  Real  Property  Act,  as  to 
whether  the  plaintiff  acquired  by 
conveyance  from  the  patentee  of  cer- 
tain lands  an  estate  in  fee  simple 
therein  as  agaiist  the  defendant.  At 
the  trial  the  difendant's  counsel,  at 
the  request  of  piaintiff's  counsel,  pro- 
duced the  letter;-  ;iatent  by  which, 
after  the  recital  tliut  "  B.  \.,  son  of 
M.  v.,  in  his  lifetime,  of  the  Parish 
of  St.  Francois  Xavier  and  Bale  St. 
Paul,  in  the  Province  of  Manitoba," 
had  applied  for  a  grant  of  the  lands, 
and  had  been  found  entitled  thereto, 
aid  that  B.  V.  had  since  died  intes- 
tate leaving  him  surviving  "M.  V.,  of 
the  said  Parish  of  St.  Francois  Xav- 
ier and  Baie  St.  Paul,  his  father  and 
sole  heir-at-law,"  the  lands  were 
granted  M.  V.  in  fee  simple.  The 
plaintiff  then  produced  an  instrument 
purportin<i;  to  be  a  deed  of  convey- 
ance of  tne  lands  in  fee  by  "  M.  V., 
of  Edmonton,  in  the  Northwest  Ter- 
ritories of  Canada,  farmer,  father  and 
sole  heir-at-law  of  B.  V.,  of  the  Par- 
ish of  St.  Francois  Xavier,  in  the 
Province  of  Manitoba,  deceased,"  to 
the  plaintiff.  The  signature  was 
that  of  a  marksman.  The  attesta- 
tion clause  stated  it  was  read  over 
and  explained,  and  then  followed  the 
signatures  of  two  witnesses. 

The  first  witness  gave  evidence  at 
the  trial,  and  stated  that  he  was  in 
the  Northwest  with  G.,  the  husband 
of  the  plaintiff.  That,  at  G.'s  request, 
he  went  for  M.  V.  to  the  place  u-here 
he  lived  and  brought  him  to  Edmon- 
ton. That  M.  V.  spoke  French  and 
Cree.  but  not  English.  That  M.  V. 
did  not  even  know  that  he  owned  the 
land.  That  it  was  the  first  time  he 
saw  M.  v.,  and  that  he  did  not  know 
that  he  formerly  lived  at  St.  Fran- 
cois Xavier.  That  the  deed  was  read 
over  in  English,  and  G.  explained  it 
to  M.  V.  in  I'rench.  Another  wit- 
ness stated  that  he  lived  -it  St.  Fran- 
cois Xavier.  That  he  had  known 
one  B.  v.,  but  did  not  know  whether 
he  was  alive  or  dead.  That  he  did 
not  know  the  father  of  this  B.  V., 
and  that  he  knew  one  M.  V. ; 
who  had  formerly  lived  at  St.  Fran- 
cois Xavier,   and  afterwards  at  Ed- 


monton. No  evidence  was  offered 
for  the  defence. 

Held,  that  the  evidence  was  insuf- 
ficient to  establish  that  the  plaintiff's 
grantor  and  the  patentee  of  the  land 
were  the  sanve  person.  Grant  v. 
Hunter,  VT,  243. 

Identity  of  Persons  —  Eject- 
mcnt.]  —  In  an  action  of  ejectment 
by  certain  executors,  their  identity 
with  the  executors  named  in  the  pro- 
bate and  the  identity  of  the  patentee 
with  the  testator,  the  evidence  of  his 
daughter  and  her  husband,  taken  on 
commission,  though  very  slight,  was 
held  sufficient  when  taken  along  with 
the  identity  of  the  names.  Simpson 
V.  Stewart,  X,  176. 

Withdrawing    Case    from    Jury 

— Merc  Suspicion.]  —  The  prisoner 
was  tried  before  a  Judge  without  a 
jury,  and  convicted  of  having  stolen 
a  purse  containing  $3.50  in  money 
from  the  person  of  a  Mrs.  D.  whilst 
attending  the  exhil.>ition,  at  Winni- 
peg, on  1 2th  July.  1899. 

The  evidence  showed  that  Mrs.  D. 
entered  the  grounds  with  a  number  of 
others,  having  in  her  pocket  the  purse 
containing  the  money ;  that  she  stop- 
ped in  a  crowd  to  watch  something 
that  attracted  attention ;  that  there 
was  a  commotion  in  the  crowd,  dur- 
ing which  the  prisoner  pushed  her  or 
was  pushed  against  her;  that,  just  as 
this  occurred,  a  constable  saw  the 
prisoner  putting  his  hand  in  a  fold  of 
her  dress  which  he  took  to  be  the 
situation  of  her  pocket ;  that  the 
purse  was  missed  within  a  few  min- 
utes afterwards ;  and  that  the  pris- 
rmer,  being  arrested  after  an  interval, 
had  upon  him  money  in  bills  and  sil- 
ver, some  of  which  were  of  the  de- 
nominations of  the  money  in  Mrs. 
D.'s  purse,  but  none  of  which  could 
be  identified  as  having  been  hers. 

Counf  !  for  the  prisoner  requested 
the  trial  Judge  to  reserve  a  case  for 
the  opinion  of  the  Full  Court  upon 
the  question  whether  there  was  suf- 
ficient evidence  to  have  warranted  the 
leaving  01  .iie  case  to  a  jury,  if  a  jury 
had  been  sitting.  This  being  refus- 
ed, the  prisoner,  with  the  consent  of 
the     Attorney-General,     applied    for 
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and  obtained  leave  to  appeal  under 
jection  744  of  The  Criminal  Code. 

Held,  that  the  evidence  did  not 
raise  more  than  a  mere  suspicion 
against  the  prisoner  and  was  not  suf- 
ficient in  law  to  warrant  a  convic- 
bon,  and  that  the  prisoner  should  be 
discharged.  Reg.  v.  IVinslow,  XII, 
649. 


X.    De  Bene  Esse. 

Practice  —  Ex  Parte  Order.]  — 
This  was  an  application  to  set  aside 
all  order  made  ex  parte  for  the  ex- 
amination of  B.  as  a  witness  on  be 
half  of  the  plaintiff.  Taylor,  C.  J., 
decided  that,  according  to  the  estab- 
lished practice,  the  order  should  not 
have  been  made  ex  parte.  The  order 
was  therefore  set  aside.  Holmes  v. 
The  Canadian   Pacific  Raihvay  Co., 

y.  346. 


Sci 


XI.  Cross-References. 

Appeal,  IV.  V.  VI;  Breach 
OF  Marriage  Promise;  Criminal 
Law,  I  (b),  V;  Extradition; 
Frauds,  Statute  of;  Fraudu- 
ENT  Conveyances,  XII ;  Fraud- 
ulent Judgments  ;  Judgments, 
HI,  X;  Mortgage,  VI;  Sale  of 
Land,  III;  Specific  Perform- 
ance. 


EXAMINATION  OP  JUDGMENT 
DEBTOB. 

See  Judgments,  XL 


EXAMINATION  DE  BENE  ESSE. 

See  Evidence,  X. 


EXAMINATION  OF  SURETIES. 

See  Surety. 


ZXECUTIONS. 


I.  Property  Subject  to  Execu- 
tion. 

II.  Issuance,  Form  and  Requis- 
ite.s  of  Writ. 

III.  Priorities. 

IV.  Claims  of  Third  Parties. 
V.  Sale, 

VI.  Satisfaction. 
VII.  Setting  Aside. 
VIII.  Interest. 
IX.  Cross-references. 


I.  PROBeRTv  Subject  to  Execution. 

A  Charge  upon  Beal  Estate.] — 

An  execution  creditor  cannot,  under 
a  /i.  /(I.  lands,  sell  the  charge  which 
the  judgment  debtor  may  have  upon 
the  lands  of  a  third  party  by  virtue 
of  a  registered  judgment.  If  the  in- 
terest which  a  judgment  debtor  might 
acquire  in  such  lands  by  docketing 
his  judgment  under  the  English  stat- 
utes could  be  sold  under  execution, 
it  would  only  be  after  such  lands  had 
been  "  delivered  in  execution  by  vir- 
tue of  a  writ."  Abcll  v.  Allan,  V,  25. 

Equity  of  Redemption.]  —  It  is 

clearly  the  sheritif's  duty,  notwith- 
standing the  use  of  the  word  "  may  " 
in  the  statute,  to  seize  and  sell  the 
equity  of  redemption  in  mortgaged 
chattels  when  such  e(|uity  is  valuable. 
Masscy  Manufacturing  Co.  v.  Clc- 
vicnt.  IX,  35Q. 

Goods   Under  Distress.]    —  The 

property  in  goods  not  taken  out  of 
the  debtors  by  a  landlord's  distress, 
a.'d  the  placing  of  execution  in  the 
shei-ff's  hands,  binds  the  goods  sub- 
ject to  the  distress. 

The  sheriff  may  make  a  qualified 
seizure  subject  to  the  distress,  which 
will  be  binding  upon  the  execution 
debtor  and  those  claiming  under  him. 
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Belcher  v.  l\iltiH.  h  C.  B.  ^X)8,  fol- 
lowed. Macdonald  v.  Cumming, 
VIII.  406. 

Debtor  not  Equitably  Entitled.! 
IiitcTpk'aclcr  issue  between  plaintiff 
and  Massey- Harris  Cd.  claiming  un- 
der a  chattel  iiKirtK.'ine  made  in  i^o.V 
by  wlm-li  defendant  ajfreed  that  all 
the  er()])s  of  grain  which  the  mort- 
gagor inight  from  time  to  time  grow 
on  the  land  until  the  wlK)le  principal 
and  interest  secured  by  the  iiKjrtgagc 
should  be  paid,  should  be  included  in 
the  inortgaKe,  and  t'uit  the  inortgaRor 
\v<  uld  from  time  to  time  nixm  re- 
((Utst  execute  such  further  mortgage 
or  mortgages  of  sucli  crops  to  the 
extent  that  such  crojjs  .should  be  ef- 
fectuaiiy  held  as  security  for  the  pay- 
ment of  the  debt  thereby  secured. 

The  plaintitY's  execution  was  not 
placed  in  the  bailitT's  hands  until 
I'ebruary,  i.Syd,  and  under  it  the  de- 
fendant's crops  grown  in  1896  had 
been  seized. 

//('/(/,  that  while  the  instrument  re- 
lied on  could  give  no  title  at  law  by 
itself,  yet  a  Court  of  K(|uily  would 
eiiforce  the  agreement  to  give  the 
further  security,  and,  considering 
that  done  which  ought  to  be  done, 
would  attribute  the  title  to  the  mort- 
gagee, and  restrain  others  frotn  in- 
terfering with  the  property  to  his  in- 
jury, and  that  such  a  title  can  be  as- 
serted in  an  interjileader  issue 
against  an  execution  creditor,  and 
that  section  4  of  The  Hills  of  Sale 
Act,  K.  S.  M.,  c.  10.  had  not  the  ef- 
fect of  doing  away  with  the  eiiuitable 
principle  referred  to,  which  existed 
independently  of  the  statute.  lunik 
of  British  Xorth  .America  v.  Mcin- 
tosh, XI.  503. 

Debtor  not  Equitably  Entitled — 

Growiiii^  Crot'S.] — In  an  agreement 
for  the  sale  of  land  on  credit,  it  was 
provided  that  the  crops  grown  upon 
it  .should  be  and  remain  the  property 
of  the  vendor,  and  should  not  be  re- 
moved therefrom  until  the  then  cur- 
rent ycar'.s  payment  of  principal 
money  and  interest  should  have  been 
made,  without  the  authority  of  the 
vendor. 
Held,   that,   under  this   agreement. 


when  the  crop  came  into  existence, 
the  legal  title  to  it  was  in  the  vendee, 
and  no  jiroperty  in  it  passed  to  the 
vendor,  but  at  most  he  had  an  iHiiiit- 
able  right  to  enter  and  take  the  crop 
when  it  came  into  existence,  or  Id 
call  for  the  execution  of  a  formal  and 
legal  mortgage  upon  it;  and  that  he 
had  no  title  to  the  crop  in  question 
as  against  an  execution  creditor  of 
the  vendee,  whose  writ  was  placed 
in  the  sherifT's  hands  before  the  crop 
was  sown.  Clifford  v.  Lonan,  9  .M. 
K.  45.^  followed.  Smith  v.  Tlie 
I  niuii  Haul:,  XI,  182. 


II.  Issuance,  Form  and  Requisites 
OK  Writ. 

Time  for  Issue  —  Before  Con- 
firmation  of  Master's  Report.]  — 
Held,  that  under  the  usual  mortgage 
decree,  plaintiff  has  a  right  to  issue 
execution  immediately  after  the  mak- 
ing of  Master's  report  and  before  its 
confirmation.       Cameron  v.  Mellroy, 

I,    KJ7. 

Time  for  Issue.  |— //.•/(/,  that  ex- 
ecution on  a  judgment,  signed  under 
46  and  47  Vic,  c.  ::,],  s.  21  ,as  amend- 
ed by  47  Vic,  c  jr,  s.  10.  cannot  be 
issued  before  the  expiration  of  eight 
(lays  after  judgment  has  been  signed. 
l\iii};  V.  Leary,  I.  340. 

Time  for  Issue  —  Costs.]  — -  A 

p.'irty  entitleil  to  costs  may  proceed 
to  collect  the  same  by  execution  im- 
mediately after  taxation;  the  practice 
of  the  Court  does  not  require  that 
any  time  be  given  for  payment.  IVood 
v.  Wood.  I,  317:  II,  87,  i(>S. 

Time  for  Issue  —  Appeal  Pend- 
'".?•]  —  I.  A  plaintifT  is  justified,  un- 
der rule  683  of  The  Queen's  Bench 
Act.  1S95.  in  issuing  executions  and 
certificates  of  judgment  immediately 
on  judgment  being  entered,  notwith- 
standing defendant  has  given  notice 
of  appeal  to  the  Supreme  Court; 
and  although,  upon  the  perfecting  of 
the  security  for  the  apneal.  an  Order 
has  been  made  setting  aside  the  e.x- 
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iiuiiniis,  tliL'  phiimifT  is  ituiiii'd,  attiT 
iliMiiissal  of  tin-  appeal.  Id  the  cmsis 
ft  the  executions  and  certitioate-i. 
Clarke  V.  Crcifiliton.  (i8(X))  14  I'.  R. 
.?4,  followed.  2.  Tile  order  setting 
;i-i(le  the  executions  having  reserveil 
tiu'  f|uestion  of  the  sheril'f's  feis,  l)iit 
ii'.aile  no  reference  to  poundage,  such 
cainiot  he  ordered  afleiw.iriN  ui  view 
i)f  seciioii  4H  of  'i'hc  Supreme  C<nirt 
Act.  K.  .S.  C.  c.  tj5.  Pay  v.  A'i((- 
liil^i\  .\II.  431. 

Error  —  lirroneous  Stitlrinciit  of 
iKilr  of  Jul^^illl^'ltl.\  —  riu'  piisi'uer 
tt;i>  convicted  under  an  iiidictnient 
clLiiginR  him  with  unlawfully  and 
Wilfully  (il)structing  a  sheriff's  nflicer 
111  the  execution  of  three  writs  of 
fi.  fit.  It  was  stated  in  each  of  the 
wills  that  the  judguiein  u[)on  which 
it  was  issued  had  been  entered  up  on 
j,;tli  ['ebruary.  iXo-'.,  The  judgnieius 
Wire  in  fact  e  'l'ere<'  u])  on  ,?r(l  i-'eb- 
ni:iry.  1887.  L'poi,  this  piiut  the 
trial  Judge  reserved  a  case  for  the 
iiliiiiion  of  the  Court  of  Queen's 
r.cnch. 

Held,  that  the  error  was  merely  an 
irregularity  which  migiit  be  amend- 
ed, and  that  the  prisoner  was  rightlv 
convicted.     Fi'f;.    v.   Monkuhin,   VlII, 

5CK). 

Alins  Execution — Loss  of  Writs.] 
-Where  a  writ  of  execution,  after 
renewal,  has  been  lost  in  transinis- 
Moii  to  the  sheritT  through  the  post 
office,  an  order  may  be  made  for  the 
issue  of  a  new  ^rit  iiiinr  /to  tiiii^c  to 
li'ar  the  same  indorsements  and  evi- 
(Idice  of  renewal  as  the  origin:d 
writ:  also  that  the  substitnted  writ 
should  have  the  same  force  and  ef- 
fect as  the  original.  White  v.  Loxy- 
i''y.  .^  Johns  44S.  and  Ileniiei:  on  J'.x- 
ecutioiis.  i<7.  followed.  Dome  v. 
I'lirt.  I.  Wend.  8q.  distinguisheil. 
rub-child  v.  Crawford.  XI.  .^.^o. 

Renewal.]  —  Held,  section  10.^  of 
Tile  Administration  of  Justice  .Act. 
i^f*.s.  is  not  retrospective.  Writs  is 
sfed  prior  to  that  .\ct  must  be  re- 
newed within  one  year.  Ontario 
lUii\k  v.  (iai^noii.  III,  46. 

Renewal.]— A  fi.  fa.  having  been 
te-ted  17th  August,  1885  ,and  renew- 


ed   more  than  thirty   ilays  before   its 
expiration — 

Held,   not   i)roperly   renewed.    U'at- 
eroiis  V.  Orris.  \  I.  177. 

See  also  Ati'ok.nkv  .wd  Ci.ik.vt,  I. 


III.  Priorities. 

Writ  not  Intended  for  Execu- 
tion.] —  Interpleader  issue  to  try 
<|U(siion  of  priority  between  two 
writs  of  execution  issued  by  the 
plaintiff  ;ind  defendant  against  the 
goods  (if  one   I'ope. 

The  plaintiff's  execution  was  re- 
ceived by  the  sheriff  in  18(^4  without 
any  special  instructions,  none  had 
afterwards  been  sent  to  the  sheriff  in 
any  way,  and  the  writ  had  been  re- 
newed accoriling  to  the  practice.  The 
evidence  showed  that  there  was  an 
riyreement  or  understanding  between 
the  plaintiff  and  Pope,  who  was  a 
conntrv  merchant,  that  the  execution 
was  not  to  be  proceeiU'd  with  iiiuil 
other  creditors  |)ressed ;  ;in(l  Pope 
continued  to  carry  on  ihe  business, 
boni-di!  other  goods  from  the  three 
lirms  for  whom  the  plaintiff's  judg- 
ment had  been  obtained,  and  tnade 
payments  on  account,  the  plaintiff 
and  the  creditors  well  knowing  the 
dibtor's  circumsiances,  Xeitlier  the 
plaintiff  nor  his  ;ittorney  had  m;ide 
■■iny  inriuiry  ,is  to  what  the  sberiff 
was  doing,  or  reipiired  him  'n  ;iny 
way  to  nroceed. 

ffeld.  following  f'riii}:le  v.  Isaae. 
11  Price,  44.-.  and  Kein/^land  v.  .Mc- 
.luley.  I  Peake.  <)-.  that  the  plaintitT's 
writ  of  fxecution  was  not  in  the  sher- 
iff's h.ands  to  '"•  executed  when  seiz- 
tne  was  maf't'  i;;  i8(/i  tni'ler  defend- 
;int's  execution,  and  th.at  the  latter 
had  priority  ;is  it  was  issued  liefore 
the  plain! itT  v'v  sneci.al  instructions 
for  the  sluTiff  t  :  jiroceed.  The  ab- 
smce  of  the  words  "  to  be  executed  " 
from  section  20  of  The  Ex  -cutions 
\i-!  makes  no  rlifference  in  its  con- 
si  rtiction.  Ifacley  v.  Mc Arthur,  XI. 
602. 
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Claims  or  Tiiiuu  Paktii:.-. 
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Binds  from  Deliveiy  to  Sheiitf.  | 

— Indi'ljcndi'inly  nf  4*)  ^  47  \'ic..  c.  .p 
(wliich  is  111)1  rftro>|y>ctivc),  a  writ 
of  cxc\-utioii  against  goods  binds  from 
its  di'li\x'ry  to  the  slKTiff.  (.'xccpt  as 
against  the  title  of  any  person  ac- 
quired bdiui  full'  and  for  a  valual)le 
consideration  before  tlie  actual  sci/.- 
ure,  provided  such  person  had  not, 
at  tlie  time  he  acquired  such  title,  no- 
tice that  the  writ,  or  any  other  writ 
by  virtue  of  which  the  goods  might 
be  sold  or  attached,  had  beeii  (''Uv- 
tred  to  and  remained  unexecutul  in 
the  iiands  of  the  sheriff.  ]'()iiiii;  v. 
Short.  J II,  30J. 

Claim     by     Judgment     Debtor's 

Cestui  Qui  Trust.]  —  Upon  a  sale 
of  lands  by  a  trustee,  the  purchaser 
]iaid  a  portion  of  the  i)rice  to  the 
slieriff  who  held  a  fi.  fa.  tigainst  the 
trustee.  There  was  no  evidence 
tJiat  the  i)ayment  to  tlie  sheriff  was 
otl'icr  than  in  his  ol'ficial  canacity.  On 
tiie  contrary,  there  was  evidence  that 
bo  refused  to  give  a  certificate  to  the 
purchaser  that  there  were  no  execu- 
tions in  his  hands  nniil  the  money 
was  paid  to  him. 

//('/(/.  that  the  cestui  qui  trust  was 
not  entitled  to  tiie  money  so  paid  as 
ngainst  the  execution  creditor. 

Pt'r  W'allbridge,  C.  J. — The  money 
Ci  uld  not  jiroperly  be  the  siiliject  of 
an  iiiterple.'ider  issue,  federal  Bonk 
of  Canada.  \.  Tlie  Canadian  Hanic  of 
Coniiiieree.   II.  J37. 

Purchaser    Without    Notice.]    — 

Held,  that  K)  iS;  JO  \'ic..  c.  97 
(Imp.),  is  in  force  in  Manitoba,  and, 
th.crcforc,  where  the  plaintiff,  after  a 
writ  of  fi.  fa.  had  been  |ilaced  in  the 
.sheriff's  liands  against  tiie  goods  of  a 
ji;dgmeiit  debtr-.  but  before  actual 
Seizure,  g-ive  to  the  debtor  a  valuable 
consideration  for  the  goods,  and  ob- 
tained actual  possession  thereof, 
without  knowledge  of  the  writ,  he  ac- 
(piired  a  good  title  as  against  the  ex- 
ecution creditor.  Xelson  v.  Gurncv. 
T.   W.,   17,^ 

Purchaser   Without    Notice.]    — 

Up;  u  the  evidence — 


Held,  that  the  plaintiff,  who  iiad 
purchased  tlie  crop  from  the  wife, 
h.'id  imtice  of  an  e.xccntion  against 
the  liusb.-iiid  prior  to  his  iiurchase. 
i'arenfeaii  \.  Harris,  III.  .^_'ij. 


V.  Sale. 

Of  Land.  I  —  An  Act  repealed  the 
only  statutory  provisions  under  which 
real  estate  became  bound  by  and 
c^iuld  be  sold  under  writs  of  fi.  fa. 
The  same  .\ct  iirovidcd  that  writs 
ih.eii  in  the  slieriff 's  liands  "  shall  re- 
main in  full  force,  virtue  and  effect, 
and  may  be  renewed  from  time  to 
lime."  During  the  following  se--- 
.■•inn  another  .Act  empowered  sheriffs 
to  sell  lands  under  writs  remaining 
in  their  hands,  Between  these  Acl> 
a  bill  was  filed  by  an  execution  cred- 
itor on  behalf  of  himself  and  all  oth- 
er,->  to  set  aside  a  deed. 

Held,  that  under  the  former  Act 
v.rits  remained  in  the  sheriff's  hands 
in  full  force,  but  awaiting  further 
legislation  to  enalile  the  sheriff  {>> 
proceed:  and  that  even  prior  to  sucii 
fr.nher  legislation,  the  jilaintiff  li;id  a 
snft'icient  loens  standi.  The  fVcsterr, 
Canaila  Loan  Sat'ings  Co.  v.  Snoie. 
\T,  606. 


\'I.  Satisfaction. 

Sale  of  Goods  of  Third  Party  — 

.Satisfaetio)!  of  Jndiinient  —  .■linend- 
ini;  .Sheriff's  Returns.] — Under  plait;- 
liff's  judgment  and  execution  the 
sl'.criff  seized  and  sold  certain  horses 
(.f  the  defendants.  S.  and  M.,  claim- 
ing to  1)0  mortgagees  of  the  horsis, 
attended  the  sale  and  notified  intend- 
ing purchasers.  The  liorscs  havin;; 
been  sold,  the  mortgagees  bronglu 
trespass  and  trover  against  the  slur- 
iff.  and  recovered  against  him  1  li« 
aiiKUint  for  which  he  had  sold  the 
h.crscs.  Plaintiff  had  indemnified  the 
sheriff  against  damage  by  reason  of 
the  seizure  and  sale,  and  also  by  rea- 
son of  payment  tn  him  of  the  pur- 
chase money,  atid  tlie  slieriff  having 
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paid  I'vcr  the  money  to  the  plaintifT, 
tlw  [ilaintiff  paid  tlio  mortgagees  the 
aiiiu'.int  of  tlieir  verdict  against  the 
sheriff.  PhiintitT  then  issued  an  alias 
a.  ia..  taking  no  notice  of  the  return 
fif  the  slierit'f  to  tlie  "^^  evious  writ  of 
'■  money  made  and  paid  to  the  plain- 
tiff's attorney." 

//(•/(/,  tliat  the  new  /?.  fa.  sliouhi  l)e 
set  asitle.  satisfaction  he  entered  up 
on  the  judgment  roll,  and  a  summons 
to  amend  the  sheriiif's  return  shouhl 
bo  (hsmissed.  Hainia  v.  McKcnzie, 
VI.  250. 

Money  Paid  by  Debtor  to  be  Ap- 
plied on  Second  Execution,  Leav- 
iig  First  Unsatisfied— /Vion/^'  of 
J-yt-ciitions.]  —  A  ilebtor.  against 
will '111  there  were  several  executions 
ill  the  hands  of  a  sheriff,  paid  him  a 
Mini  I'f  money  expressly  to  he  ai)plied 
(II  ihe  plaintiffs'  writ,  which  was  not 
entitled  to  priority.  Afterwards,  on 
the  money  being  claimed  both  by  the 
plaiiiiitTs  and  the  first  execution  cr-jo- 
itor.  the  sheriff  ri.turned  tlie  money 
to  iho  debtor. 

/'(■/(/,  that  the  plaintiffs  were  en- 
titled to  recover  the  amount  from  the 
.'lieritf  as  money  had  and  received 
for  their  use.     Cohurn  v.  MrRjbhie, 

Sec  Taxation,  IX,  X. 


VII.  Sf.tting  Aside. 

Issued  in  Bad  Faith  —  Motion 
.ti^ainst,  by  Third  I'arty  —  Attach- 
ment Obtained  by  .\ii:rcprcsciita- 
tii'u.]  —  Where  an  executi'Mi  was  is- 
stit'd  in  face  of  an  order  that  it  should 
nnt  issue  for  a  certain  time,  which 
I'/'il  not  elapsed — 

Held,  that  this  was  not  merely  an 
irrcRiiIarity,  and  that  another  execu- 
Ci'ii  creditor  might  move  ag.ainst  it. 
'llu  sheriff  having  seized  and  sold 
cofids  under  the  writ,  it  could  not  be 
set  aside,  but  was  declared  to  be 
(Iciied  to  have  been  placed  with  the 
sheriff  on  the  earliest  day  on  which  it 
liroprly  could  have  reached  him. 
during  a  contest  for  priority  between 
cNieiiiion  creditor.s,  if  the  sheriff,  bv 


consent  of  both  parties,  proceeds  and 
sells,  an  agreement  that  the  rights  of 
the  parties  is  not  to  be  effected  will 
almost  be  presur.ied.  ll'liitla  v. 
Sf'eiiee.  V.  j,i)2. 

Issued  in  Bad  Faith  —  Costs  — 
Xo  Action  to  be  Brought.]  —  Upon 
in  appeal  from  an  order  setting  aside 
:ui  execution — 

Held,  that  the  execution  was  issued 
contrary  to  good  faith  and  in  viola- 
tion of  an  agreement,  and  the  appeal 
ir.ust  be  dismissed,  but  without  costs, 
unless  the  defendant  would  under- 
take not  to  bring  an  action  for  the 
seizure  and  sale  of  his  stock-in-trade 
under  the  execution,  Ashdoz>.'n  v, 
IJcderick,   II,  212. 


Ylll.   Interest. 

Money    in    Sheriff's    Hands.]    — 

If  eld.  as  between  two  exi'Ciition  cred- 
itors the  first  is  entitled  to  interest 
on  his  judgment  out  of  moneys  re- 
maining with  sheriff,  pending  the 
trial  of  an  interpleader  issue.  Wolff 
el  a!  V.  Black;  McKinnon  et  al  v. 
r.laek.  I.  243. 

Money  in  Sheriff's  Hands.  ]  —  A 

sheriff  made  money  upon  a  number 
I  if  writs  against  the  same  debtor,  and 
held  it  during  a  contest  between  the 
various  execution  creditors  for  prior- 
ity, 

Ilel'  that  the  creditors  obt;iining 
priority  were  not  entitled  to  interest 
upon  their  respective  clnims  nut  of 
the  fund.  Burnhani  v,  Walton,  III, 
204. 


IX.  Cross- r-JKFERENfES. 

See  Tnterpeeaper.  I,  II:  Jinr.MEVTS. 
IX  {last  ease)  ;  Power.s. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

Plene    Administravit    -^    Co'ils.] 
--A     defendant,     sued     as    execiit(.)r. 


I  ill 
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pleaded  /'/I'/k'  iidiiiinislrai'it  and  an- 
other ])k'a.  lie  succeeded  upon  the 
first,  hilt  was  defeated  upon  the  l^c- 
(hhI. 

//(•/(/,  that  tlie  plaintiff  was  entitled 
to  the  general  costs  of  the  action,  and 
the  defeiidrint  to  the  costs  of  the  issue 
upon  which  he  succeeded.  .\fiiin  v. 
Short.  II  L'.  C.  C.  P.  4,^0.  followed. 
Mc.lrtliiir  V,   MacdoiDU'll.  IH.    i",?. 

Plene  Administravit  —  C't'j-/j'.  ] 
— To  an  action  uijon  covenant  and  in 
deiit  against  an  administrator,  the 
defendant  pleaded  as  to  $5,000.  pay- 
ment, and  to  the  whole  declaration 
certain  outstanding  judgments  and 
/>/(';;<'  inliiiiiiistrinit  piuctcr.  The 
plaintiff  succeeded  upon  the  plea  of 
payment  and  the  defendant  succeed- 
ed upon  the  other  plea. 

//(■/(/  ( Killam.  }..  dissenting,  af- 
tirming  the  decision  of  Taylor.  J.), 
that  the  i)laintil"f  was  entitled  to  the 
general  costs  of  the  action  and  the 
defendant  to  the  costs  of  the  is^ue 
upon  which  he  was  successful  Mc- 
Arthur  v.   Macdouncll.   III.  Ojij. 

Judgment  Against  —  Form  — 
ricadin^.] — A  certiticate  of  a  County 
Court  judgment  against  "A.  B..  ad- 
ministrator of  the  estate  of  X.." 
charges  A.  U.  personally,  and  not  the 
estate. 

Semitic  —  When  an  executor  or 
administrator  is  made  a  iiarty  to  an 
action,  as  such  he  nnist  declare,  or  he 
charged  clearly  in  tliat  character.  /\'i' 
Joyce  c'V  .SV<;/Ty,  \'I.  jSi. 

Priorities.]  —  In  the  administra- 
tion of  assets,  a  judgnienl  ohtained 
against  the  deceased  is  ciuitled  to 
priority  over  simple  contract  and 
specialty  creditors.  And  it  is  not 
essential  to  the  judgment  that  it 
should  ha\e  heen  (locketetl.  An  as- 
sigiunent,  therefore,  made  hy  an  ad- 
iriinislrator  of  certain  assets  for  the 
henctlt  of  certain  specialty  and  simple 
contr;ict  creditors  was  set  aside  at 
the  instance  of  a  jiulgmciu  creditor. 
rroulcihic  Loan  Co.  \.  Moricc.  III. 
462. 

Administration  by  the  Court  — 

Discretion.]  —  On  an  application  hy 
a  legatee  for  an  order  under  rule  766 


of  Tlie  Queen's  Bench  Act,  1895.  fur 
administration  of  a  testator's  estate, 
the  Court  has  a  discretion  to  grant 
or  refuse  the  order,  although  inure 
than  a  year  has  passed  since  the 
death  of  the  testator;  and,  when  ilie 
executors  are  doing  their  best  to 
realize  the  assets  and  are  in  no  de- 
faiUt,  the  application  should  he  re- 
fused. /;/  re  W Connor;  O'Connor 
\.  I'liliey,  XII.  ,523. 


EXEMPTIONS. 

I.    PKOrEKTV     RXK.MI'T. 

II.  \'.\Kioi;s  C.\SES. 


I.  PRorKRTV  Exempt. 

Privilege  of  Debtor  Only.J— i:x- 
eniption  from  seizure  under  execu- 
tion is  a  privilege  that  can  he  claim- 


ed   l)v    the 
Shor't.   Ill 


debtor    only 

.iO_>. 

Horse     and     Harness 

.S'ci//,'.v.  I    —    Held,    that    a 
harness,    which     wen 
goods      seized      under 


Voun^ 


—  IVeigh 
horse  and 
part  of  till 
an  execiiiii';t 
against  gi^ods,  were  i)ri\-ilegcd  from 
'Seizure  under  execution,  under  The 
Momestead  Act,  34  \'ic.  c.  id.  be::-!; 
the  only  horse  ;ind  b.-iniess  of  tlie 
(leblor.  but  that  a  -el  of  weigbiiis; 
scales  was  nut  exempt.  Xclsoi:  v 
(,'urncy.  T.   W..   17,?. 

What     Lands     Exempt  —  J  p 

/•orlinniiienr.]  —  I'nder  C.  S.  M,,  r 
,v.  s.  S3,  only  laiul  actuall\-  uinKv 
culti\-ation  is  exempt  from  cxecutinn; 
but  lauds  ui)on  which  houses.  stabK'\ 
etc..  are  erected  are  also  exciipi. 
Where  a  whole  farm  was  chargeaii'c 
i;:)(ler  a  registered  judgment.  ;ui'l 
only  a  iiortion  of  it  under  a  fi.  fa.,  ^i 
reference  was  ordered  to  the  ma-iir 
to  apportion  the  latter  cliar'.iO 
{ll'orne  v.  Ilousely,  ,?  M.  L.  R.  347. 
followed).  The  costs  of  the  -uit 
were  added  to  the  registered  jmlu- 
ment  and  charged  upon  the  wl^'o 
land.     Harris  v.  Runlcin,  IV,   11; 
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U'r    execu- 

I  he  elaini- 

Yonni^  V. 

—  II'.-M,'/i 
horse  ami 
rt     of    the 

exeeuiinn 
I'ocil  fr.Dii 
uiiler  The 
1(1,  lieivi; 

,s  of  tlie 
weiiiliii'i; 

Xclsoi:  V. 


It  -  . !  r 
S,   M..  ^■■ 

lally   tiii'ler 

lexecutiiiii; 

les.  stable'^. 

lo    exempt. 

lehargealile 

[inetit.    ait'l 
a  fi.  A-'..  ;t 

|the  uia-ter 
I'V       eliavno 

L.  R.  5(7. 

It    the    -nit 

•red   imk'- 

Ithe    \vb"le 

Y.   II- 


Building  Used  as  Dwelling  and 

Shop.  I  —  A  building  in  which  i.s  the 
liCiual  residence  anil  home  of  a  jtidg- 
laint  debtor  and  not  worth  more  than 
?i.50O,  will  be  exem])t  under  R.S.M.. 
I'.  5,'.  ''•  4.^-  fi'i^ni  proceedings  to  real- 
ise the  judgment,  notwithstanding 
that  the  lower  story  was  Iniill  for  and  ,  s-s. 
whnlly  used  as  a  general  store:  and  j  land 
<-\w\\  a  building,  therefore,  will  not 
[lass  to  the  assignee  by  an  assignment 
for  tile  benefit  of  creditors  under  sec- 
tion ,^  R.  S.  .M..  c.  7.  Bcrti\i)id  v. 
Mu^iinssoii.   X.  400. 


Value  in  Excess  of  Mortgage.] 

—  lly  t!le  sub-seciinn  suli^lilulr  1  liy 
4')  Vic.,  c.  ;,?.  s.  ,?  (.M.  iS;X()).  f,,r  the 
original  sub-section  li  of  section  117 
of  The  .Administration  1  .f  Justice 
Act,  iSS;,  ••  the  actual  residence  or 
hniiic  iif  any  |)erson  other  than  a 
tanner  "  is  exempt  from  seizm'e  im- 
ilcr  execution,  "prdvidid  the  same 
(li.es  not  exceed  the  \alue  of  ?l,500; 
Slid  if  the  same  does  exceed  the  value 
of  Si. 500.  then  it  may  be  olTered  l"or 
\-.le."  etc.  49  Vic.  c.  .^3,  -.  4  (M. 
IS86).  makes  ibis  exemption  ajtply 
to  proceedings  in  equity  to  enforce  a 
iuclgnient. 

Held,  that  when  the  pr. -perty  is 
mortgaged  .it  is  nece^-;iry.  because 
I'f  the  stattUe  relatin.g  to  exemptions, 
that  the  equity  of  redemption  should 
he  ab"\e  the  ])rescribe(l  \alue  to  make 
it  chargeable  with  a  iudgnienl  d.ebt. 
Thi'    Ontarut     Haul:     \.     McM  ichiit. 

Partial  Occupation  —  .If/'iirtioii- 
incut  of  .l/('r/,i,'(i^'i'.  I  —  The  defentl- 
rmt,  a  married  woman,  owned  a 
liiiilding  stdiject  to  a  mortgage.  She 
I'ccnpied  a  part  of  it  as  a  home  (her 
hiidiand  living  elsewhere).  ;uul  rent- 
ed the  rest  to  another  for  use  as  a 
-hi'p.  There  were  sep.arate  entrances 
'"  the  two  ]iortions  of  the  building, 
I'li'iti  a  hill  to  enforce  a  reL;isiered 
niileinent    obtained    against    the    de- 

fu!(l;,nl  — 

Uril.  1,  Tb;it  the  jKU-tioii  occniiied 
^ly  ilic  defend,-.m  was  exempt  from 
ni/'iire  or  sab'.,  2.  That  tiie  portion 
rtiitrd  was  n<it  cxi'miit.  ,t,.  That  the 
"I'ltgage  should  be  apportioned.     4. 


Reference  to  tjic  .Master  to  ascertain 
exactly  the  portions  occupieil  and 
rented  and  to  apportimi  the  tnort- 
gage.     U'anir  \.  liotislcy.   111.  547, 

Abandonment  for  Temporary 
Purpose.]  —  4(j  \ic..  c.  17.  s,  117, 
s-s,  S.  exempts  from  execution  the 
and  upon  which  liie  defendant  or  his 
fatnily  resiiles,  or  which  he  cultivates 
v.-liolly  or  in  )iart,  not  exceeding  ido 
acres,  pro\ide(l  that  "  said  \(>o  acres 
iiui>t  bo  out-.ide  tiie  limits  of  ;niy  city 
nr  liiwn,"  The  prov'x)  wa?-  liy  49 
\  ic,  ^ ,  ,^5.  >.  J,  repealed. 

Held,  that  the  repeal  retideied 
hands  within  town  limits  i.'xempi  from 
execution  for  debts  incurred  previous 
to  the  repeal.  Defendant  owned  a 
homestead  an;!  occupied  a  house  up- 
<'!!  it  for  .■several  years,  lie  himself 
w;is  much  absent  in  iingland,  but  lii> 
f.amily  continued  to  reside  there  tm- 
til  the  1st  Oct.ober.  1SS9;  when,  with- 
out (lefendaiu's  knowledge,  they  re- 
moved to  another  |daee,  for  the  teni- 
I'.i  rary  puriinse  merely  of  wimering 
th.eir  cattle.  In  the  foll.nving  Marcli 
they  return((l  lo  the  homestead,  ac- 
companied b.\'  the  defendant, 

l/iid.  that  in  the  alwence  of  evid- 
ence to  ^-how  an  intemion  to  abaitd'm 
the  homestead,  "V  tb.ai  the  plaimilY 
was  in  .any  way  misled,  the  cxeni))- 
tion  still  continued,  .A  cou\eyanco 
of  a  homestead  by  way  of  UKungage 
docs  nnt  |)reclude  a  cl.aim  of  exemp- 
tion from  execution,  Hi'chiii  v 
irih-Ihniis.   \1.  .;_'!. 

Abandonment  for  Temi^orary 
Purpose.]  —  Defendant  claimed  that 
certain  buildings  seized  in  ,\ugn^t, 
iSiyS.  under  execution  were  exem])! 
under  section  4,v  sub-section  (/.'),  R. 
.^  ,\i.,  c  5.^  as  being  his  actual  re- 
sidence or  home. 

The  evidence  was  that  in  Septem- 
bi  r,  1S07.  defendant  L'.aNC  up  his  po- 
sition as  Indian  a.gent  at  Picrens  Riv- 
er, and  rented  the  buildings  in  ques- 
tion, in  whicii  he  had  been  living, 
;ind  which  he  had  erected  on  Cruwn 
land,  to  his  successor  in  olTice,  lie 
tlun  Iniilt  a  temporary  log  house  on 
an  island  about  i'  miles  away,  in 
which  he  lived  with  his  familv,  and 
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wliLTc  he  maintained  himself  by  fish- 
inj^.  He  afterwards  tried  to  sell  llie 
l)uil(ling  ill  cjucstion  to  the  Dominion 
Ciuvernnicnt. 

lie  swore  that  his  absence  was  only 
temporary,  and  that,  if  he  could  nut 
get  the  Government  to  purchase,  he 
intended  to  return  and  occupy  the 
buildings  as  his  own. 

Held  (Dubuc,  J.,  dissenting),  that 
the  buildings  had  ceased  to  be  the 
actual  residence  or  liome  of  the  de- 
fendant, and  were,  therefore,  not  ex- 
empt from  seizure.  Dixo  i  v.  .1/c- 
Kay.  XT  I.  514. 

Judgment  Debtor  Dead — Faiiiily 
Rcsidiiif:  on  Land.]  —  The  plaintiffs 
recovered  a  judgment  against  the  de- 
fendant as  surviving  executor  of  the 
estate  of  one  William  Kines.  and  un- 
der rule  804  of  The  Queen's  Bench 
Act,  1895.  applied  for  an  order  for 
the  sale  of  a  parcel  of  land  vested  in 
the  defendant  as  such  executor.  The 
widow  and  minor  children  of  Kines 
were  living  on  the  land. 

Held,  that  section  12  of  The  Judg- 
ments Act,  R.  S.  M.,  c.  80.  which 
prc^vides  that  no  proceedings  shall  be 
taken  under  any  registered  judgment 
against  the  land  upon  which  the 
judgment  de])tor  or  his  family  actu- 
ally resides  or  whicii  he  cultivates, 
would  not  apply  so  as  to  prevent  the 
sale  of  the  land  in-  question,  as 
neither  the  defendant  nor  his  family 
resided   upon  or  cultivated  it. 

Statutes  conferring  exemptions  or 
privileges  in  derogation  of  the  gen- 
eral law  nuisi  lie  construed  strictly, 
so  that  the  protection  of  section  12 
does  not  continue  after  the  death  of 
the  judgment  delitnr,  although  his 
widow  and  children  may  lie  living 
upon  the  properly:  and  ii  fortiori,  no 
exempiiou  can  be  claimed  when  the 
judgment  in  question  is  recovered 
against  the  executor  of  the  deceased 
debtfir.  Thr  Loudon  &  Canadian 
Loan  &  Agency  Cd.  v.  Council.  \l, 
US- 
County  Coui't.] — No  statute,  prior 
to  40  \'ic..  c.  .^5,  made  any  lands  ex- 
empt frotii  ;i  judgment  registered  tm- 
dcr  The  County  Courts  Act.  A  judg- 
ment   registered   before   40  \'ic.    may 


be  enforced  after  its  passage.     Hop- 
kins V.  Beckel,  IV,  408. 

Sec  Homestead  Rights. 

See  T.vx.vTioN,  n. 


II.  Various  Cases. 

Land  Once  Bound  not  After- 
wards Exempt.]  —  Defendant  sold 
land  to  his  father  in  1882.  Plaintitt 
recovered  judgment  against  defend- 
ant in  1885  for  $15,000,  and  issued 
//.  fa.  lands.  In  1888  a  decree  de- 
clared the  deed  from  defendant  to  his 
father  fraudulent  as  against  the 
])laintiff.  Immediately  after  decree 
the  father  re-conveyed  the  land  to  the 
defendant  to  cnalile  him  to  claim  it 
as  exemi)t  from  seizure.  Umil  the 
re-conveyance,  defendant  lived  with 
his  father  upon  the  land  as  a  mem- 
ber of  his  family  only;  and  the  culti- 
vation was  by  or  for  the  benefit  nt 
the  father,  .\fter  the  re-conveyance, 
the  father  lived  with  the  defendant, 
who  resided  upon  and  cultivated  tlic 
land. 

Lleld.  that  the  land  was  not  ex- 
empt from  sale  under  the  H.  fa.  The 
land  having  once  been  bound  by  the 
writ,  did  not  becom.c  exempt  l)y  the 
;icts  of  the  defendant.  McLatchic  v. 
McLcod,  VI.  432. 

Lands  Once  Bound  not  After- 
wards Exempt.  I  —  After  a  iu'lu'- 
ment  was  registered  the  judgnieii: 
debtor  took  up  his  residence  in  a 
house  which  he  owned,  and  clainud 
its  exemption. 

//('/(/.  that  it  was  not  exempt.  L'ur: 
V.  Clarke.  V.  130. 

Judgments  are  Liens,  Although 
Land  Exempt  from  Sale.]  —  Ihe 
registration  of  ;i  certificate  of  judg- 
ment under  section  3  of  The  Juils;- 
nients  Act.  R.  S.  M.,  c.  80.  con^*:- 
!ules  a  lien  and  charge  on  the  land- 
of  the  judgment  debtor,  even  ;i'.- 
thougb  he  actually  resides  thereon,  or 
cultivates  the  same  cither  wh  lly  nr 
in  part,  and  the  effect  of  section  IJ 
of   the    same   Act    is    simply   that,   ^o"" 
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long  as  that  state  of  affairs  cimi- 
tiniies.  no  j)roce<\iings  can  be  taken 
to  realize  the  judgment  out  of  the 
i.uid.      Frost  mid  Driver  &  Dickson, 

Practice.] — Exemptions  frf)in  cx- 
tciuinn,  under  C.  S.  M..  e.  t,~.  s.  .S5, 
s-s.  8.  as  anieiided  by  47  \'ic.,  c.  ih, 
s.  ').  discussed.     Brimstone  v.  Smith, 

I.   .lOJ. 

Difference  Between  Registered 
Judgment  and  Execution.] — Land 
exempt  from  seizure  under  execution 
may  be  made  available  by  bill  u]ioii 
a  registered  iudgment.  McLean  v. 
C'dlis,  II,   113.' 


EXPROPRIATION. 

See   Eminknt   Do.m.mn. 


EXTRADITION. 

Evidence  of  Innocence  _  Proof 
of  I liiiiJieritin:^  —  .  Idmissihility  of 
Confession.]  —  Held,  i.  That  e'\-i- 
dence  to  disprove  the  crime  charged 
i-'     inadmissilile.  2.     Admissibility 

and  strength  of  evidence  as  to 
liandwriting  discussed.  ,^  Admis- 
sibility of  confessions  discussed.  Ke 
Gcor'^e  A.  Stanbro.  I,  jo.^ 

Prima  Facie  Case.]  —  Prisoner 
\\a-  charged  with  committing  forg- 
ir_\-  in  tlie  State  of  Minnesota. 

Held,  upon  the  evidence,  that  ;i 
frinia  facie  ease  had  been  made  out, 
h'e  Stitnhr(>.  II.   !. 

Identity  of  Charge  —  l-oreii:n 
Pef'ositior.t  —  Condensed  D'ef'osi- 
tions  —  li':'idence  for  li.vtrndition  — 
.Iccessories  —  .Stalnte  I'ossed  After 
R.vtradition  Act.] — The  information 
iijton  which  tbe  original  warraiU  for 
the  arrest  of  the  prisoner  issued  \v;is 
sworn  on  the  20th  June.  It  was  af- 
terwards amended  and  re-sworn  on 
the  211(1  July.  The  prisoner,  in  fact, 
came  before  the  extraditinn  Judge  on 
the  j6lh  June.       Tbe  eaiitinn  of   the 


evitlence  given  before  the  Judge  stat- 
ed that  it  was  taken  in  the  presence 
of  the  prisoner,  "who  is  charged  on 
the  J6th  day  of  June,  iSSy.  and  this 
day  before  me,"  etc.  The  charge  in 
the  information  and  the  caption  of 
the  evi<lence  was  identical. 

Held,  tb.it  the  evidence  so  taken 
could  be  read  in  support  of  the  infor- 
mation. I'oreign  de])nsitions  may  be 
read,  althnugh  not  taken  in  the  pres- 
ence i)f  the  prisoner.  Depositions 
were  taken  liy  a  stenographer  before 
a  grand  jury  in  a  foreign  country. 
I'roni  these  a  slmrter  statement  was 
made  by  an  attorney,  who  swore  that 
he  omitted  nothing  material.  The 
witnesses  were  then,  with  this  short- 
er statement,  sent  back  to  the  grand 
jury.  When  tendered  in  evidence 
here,  the  depnsitinns  appeared  to  he 
properly  certilied  as  liaving  been 
signed  and  sworn  to  by  the  witnesses. 

//..'..  that  such  depositiuns  were 
admissible.  Foreign  depositions  more 
in  the  form  of  aitidavits  than  deposi- 
tions may  he  admissible  in  evidence 
here.  The  evidence  necessary  for  ex- 
tradition must  he  as  strong  as  (in 
the  case  of  a  domestic  otifeiice)  that 
necessary  for  committal  for  trial. 
Upon  appe;il.  the  finding  of  the 
single  Judge,  as  to  the  weight 
of  evidence,  will  not  be  inter- 
fered with.  The  foreman  of  a 
grand  jury  is  an  "  officer  "  who  can 
certify  to  depositions  in  order  that 
the  same  may  be  used  here. 

Per  Oubiic  and  KiUiam.  JJ. — The 
offence  of  being  accessory  to  a  mur- 
der is  included  in  the  offence  of  mur- 
der under  The  Extradition   Act. 

Per  Taylor,  C.  J. — In  determining 
wheiber  the  offence  charged  consti- 
tutes ■  crime  within  The  I'.xlradition 
.Act.  tiie  law  of  tbe  dale  of  t!ie  of- 
fence governs,  anil  not  thai  of  the 
time  of  the  treatv.  Reg.  v.  Buri^e, 
W.   iJi. 

Warrant  of  Committal  —  Form 

of  — .  Inform, ilio:t  —  .hnendment  of 
—  Pnl^licity  —  (>rder-in-Counci!  — 
Proof  of  -•—  {'rated  Stales  —  Local 
Lme  of  ()ne  S!ale  — ■  Corroborative 
P'''idenec.\  —  Judicial  notice  wi'l  be 
taken  of  Orders-in-Council  published 
v.ith   The    nominion    Statutes    pursti- 
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;ini  to  R.  S.  C,  c.  _',  ^.  y.  A'l-  SUin- 
I'l-ii.  J  .M.  K.  1,  followed. 

A  \\;inaiU  of  committal,  uikKt  Tlu' 
Extradition  Act,  of  n  fugitive  to 
await  surrender  to  the  foreign  state, 
after  reciting  the  apprehension  of  the 
accused,  that  he  had  been  l)rought 
before  the  Judge,  and  that  the  Judge 
had  delermiued  that  he  >liould  be 
surrendered,  contimied  "  <iu  the 
ground  of  his  being  accused  of  the 
crime  of  forgery  and  also  of  the 
crime  ni  mtering  wliat  was  forged 
witliin  the  jurisdiction  of  the  State 
of  Oliio.  one  of  the  United  States  of 
America,  ami  of  the  L'ni'.ed  States  of 
America." 

//(•/(/,  tliat  this  was  a  sufticient  de- 
scription of  the  offences  to  >liow  a 
groiuid  of  detention  under  the  stat- 
ute. 

/'(■;■  Plain,  J.  —  If  it  were  a  warrant 
of  conunitment  for  trial  or  for  i)mi- 
ii-hment  after  conviction,  it  would  be 
bad. 

The  inforni.aiioii  charged  '.he  ac- 
cused iioth  wiih  '.he  forgery  of  a 
liromisxiry  note  and  with  th.c  utter- 
ing of  a  fiu-ged  note. 

//(■/(/.  th;it  tile  information  was  not 
bad  for  dupliciiy. 

The  information  diargeil  the  ac- 
cused with  forgery  and  lUteriiig 
forged  i)apcr.  After  .-i  large  part  of 
the  e\idu;ce  was  given,  the  inforina- 
liciii  w;i--  p.mended  by  changing  the 
words  "  to  the  inteiU  lherel)y  then  to 
(U  fraud."  in  the  charge  of  uttering, 
to  "  with  intent  thereby  then  to  de- 
fraud." and  the  information  was  then 
re-sworn.  There  was  no  new  jurat. 
Funiier  evidence  was  then  taken,  but 
insuflicieiU  in  itself  to  warrant  a  com- 
mittal. 

//(•/(/,  that  the  amendment  was  on 
a  wholly  immaterial  point,  and  the 
extradition  Judge  could  proceed  with 
the  incpiiry  under  the  origiiuil  and 
amended  inforiuation.  ;is  one  into 
really  the  s;ime  cliarges.  and  use  all 
the   evidence   tints    taken    in    deciding 

:et!ier  there  were  sufficient  grounds 

■•""•inittal. 

'     '  .-iccused  was  charged  with  the 

of.         ■-■.  if  forgery  and  lUtering  forg- 

'■>    n  ;)'••.   at  the  City  of  Toledo,  in  the 

L   .v.      i    Ohio,    one    of    the    United 


Slates  (jf  America.  The  evidence 
sliowed  that  tliese  olTences  were 
crimes  under  the  statute  law  of  the 
Slate  of  Uliio,  but  that  there  wa.s  no 
law  of  the  I'niled  States  a-^  a  whole 
under  wliich  these  offences  would  be 
crimes. 

Held,  that  these  ol'fence^  were 
\'  illiin  the  meaning  of  The  E.xtrad'- 
tion  Treaty  between  Great  Britain 
and  tile  United  Slates.  Re  Windsi'v, 
6  B.  &  S.  .^-'J.  coiumeiited  on.  l\c 
I'lu/^l^s.  I  CJ.  R.  380.  and  Rc^i.  v. 
JUirkc.  ()   .M.    R.    iji.   followeil 

/'(■/'    I'ain,    J. —  In    extradition    jn-i 
ce(.(lings.    the    evidence    of    interesuil 
parties  need  not  be  corroborated. 

I'i'r  Killain.  J. — Sruihh'  — •  Some 
evidence  should  be  given  to  show 
that  some  reasotialile  corr(jboraiing 
e\  idence.  without  which  there  could 
nevir  be  a  coiuiction.  was  likely  to 
be   fcnnhcoming  upon  the  iri.il. 

i'rr  Killam  J. — The  telegriims  sent 
by  accused  .'ii  the  lime  of  his  arrest 
eorstituted  >ome  corroliorating  evi- 
dence.    A'l'  McCiirtih-y.   \'1II.  ,V)7. 

Scr  EviiiK.vn:,  \"1II. 


FALSE   IMPRISONMENT. 

Justification  _  Ri\KUiih!l>l<'  and 
Prdhiil'L-  ('i;//,V(\  I  —  The  defendant, 
the  Chief  of  I'ojice  for  the  City  of 
\\'innii)eg.  went  to  the  |)hiiiuiff's 
hi  use.  an<l  wliile  there  an  alterca- 
tion ensued,  and  the  plaiiuilT  aijplieil 
an  abusive  epithet  to  the  defendaiii. 
Imh-  this,  the  defendant  arrested  the 
plaintiff  and  locked  him  up,  and  on 
being  brought  before  a  m.'igistrale 
the  idaintiff  was  convicted,  but  the 
conviction  was  (|uashed.  The  plain- 
tiff then  l>rought  this  action  for  false 
imprisoiuueiU  and  malicious  prosecu- 
tion. 

//('/(/,  that,  even  assuming  the  use 
of  the  abusive  epithet  to  have  been 
;ui  offence  the  defendant  was  not 
justified  ill  arresting  the  plaintiff  in 
liis  own  house,  the  law  constitutini: 
it  an  offence  only  when  occurring  on 
a  public  street,  etc. 
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//(•/(/,  also,  thai  there  was  no  rea- 
cc-tial)le  and  proliable  cause  for  llie 
I  rii>i'cution  of  the  plaintiff,  filch  v. 
.l/;;rn/V,   T.    W.,   74. 

Constable  —  .Issaiilt  —  Sclf-Pc- 
jcucc  —  M isdircction.]  —  In  an  ac- 
tion for  nialicimis  arrest  and  false 
ii!.|iris()nnient  againn  a  consiable.  the 
k;.iin'd  Jndge  charged  the  jury  t" 
siy  whelher  tlie  defendant  acted  in 
ill?  own  defence,  or  connnilted  the 
•ii-t  assatdt.  lie  also  told  the  jury 
il.al  the  defenilant  was  acting  in  his 
ctTicial  capacity,  and  tli.it  it  wa>  lor 
tlicni  to  fuid  whether  lie  acted  nialici- 
oi:-ly  nv  Imiia  Hdc. 

llciJ.  misdirection.  J'ilcli  \.  Mur- 
ray T.  W'.,  74- 


FENCES. 

-Si'i-   K.\n.i<o.\iis.    1\' 


Agricultural      Fires 

The    i)laimirf' 


—  \'t\iilif;- 
claini  \v;is 
damages  by  fire  occasioned  by  the 
r.H'  of  the  defendant's  steam  thresh- 
fr.  !nit  the  jury  found  that  the  de- 
foirhint  was  not  guilty  of  negligence. 
lly'UI,  t)i;it  where  a  jierson  uses  tire 
ill  his   field   in   a   cu>toinarv   wav   for 


FIRES, 

Agricultural  Fires  —  .\'r^'//,s,'- 
>);i-.'.  I  —  A  person  who  starts  a  tire 
vn  his  own  projierty  for  purjioses  of 
lir.diaudry.  although  not  bound  at  all 
lijizards  to  iirevent  the  sjjrcad  of  iirv 
t.)  his  neighbor's  properly,  is  yet 
1.1  und  to  e.\erci?-e  cauiion  and  care 
liii  li'irtionate  lo  the  risk  of  tire 
.-1. leading  and  doing  damage;  and 
vliaicNcr  falls  short  of  taking  every 
I'll  caution  tliat  is  reasonably  po?.- 
mMc.  under  the  circumstances,  to 
piwciu  the  spread  of  the  tire,  will  lie 
Ikitl  to  l)e  negligence,  for  which  the 
|.o<on  will  be  m;ule  liable  in  dani- 
;ii;c.--.  I'urltiiii^  v.  Carroll.  7  A.  K. 
145.  followed.  'Booth  v.  Motfat.  XI. 


the  purposes  of  agriculture,  or  other 
industrial  purposes,  he  is  not  liable 
for  damages  arising  from  the  escape 
of  the  fire  to  other  lands,  nrdess  the 
escajie  is  due  to  his  negligence:  and 
that  the  plaintiff  could  not  reco\er. 
(/;ci'/;.s'  w  Biiri^rss.  XI.  73. 

Ag-ricultural  Fires  —  .\'i',i,'//^'- 
i';/(-('  — ■  P(iiiiiii^t-s.\  —  The  defend- 
ant.-. ha\ing  u^ed  tire  to  burn  a  ring 
or  guard  round  some  of  the  hay- 
sl.'ick.-  on  their  f;irni.  to. ik  measures 
to.  as  ihey  thought,  effectually  |  tit  it 
out  before  letiving  it;  but  liigli  winds 
ha\ing  iirexailed  during  the  next  two 
(lay>,  some  smouldering  embers  were 
bb.wn  into  tlame  and  spread  to  the 
pl.-dnliff's  properly,  cau'^ing  damage 
to  him. 

The  trial  Judge  found,  as  a  fact, 
il'.at  the  defenilaiits  li;td  not  been 
guilty  of  nesiligence,  having  useii 
e\ery  reasonable  precaiition  to  ex- 
tinguish the  fire,  and  htiving  had  rea- 
sor,  to  belie\-e  that  it  wa>;  completely 
e.Mingnished. 

//(•/(/.  thai  the  defendants'  use  of 
fire  under  the  circumstances  was  ;i 
customary  one  f (.  r  purposes  of  agri- 
cidture  in  Manitoba,  and  was  even 
ju'-tititd  b\-  The  I'ircs  Preveiuion 
.\cl.  R.  .S.  .\1..  c.  Cio;  ;uul  that,  as  they 
biid  no;  been  guilt v  of  negligence, 
tiny  were  not  liable  10  the  id.-iintiff 
fiu'  the  damages  cl.aimed.  (  A'd."  v. 
I.rs  Cistcriicns  h'rlor)iu-s.  XI  f.  .^,^0. 


FIXTURES. 

Machinery.  I  —  ,\  writ  was  issued 
to  reci'xer  certain  iiiachiiicry  in  a 
planing  itiill.  I'lainiiff^  claiiiud  the 
gi  Oils  a.-  \'endors.  under  a  iiire  and 
>;ile  receijit.  l)eiend;inis  claimed 
in-opcn\-  ;is  jiart  '•{  the  realty  under 
a  mortgago  from  the  purdiaser  un- 
der the  same  riceipt.  On  motion  to 
set  aside  the  writ — 

//('/(/.  r.  That  replevin  w.uild  lie. 
2.  L'pon  the  afiidavits  filed,  that  tiie 
m.-'.cbinery  was  ])ersonalty.  ll'utcr- 
"Hs  liu^inc  Works  Co.   v.  Hcnrv,  I. 
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Machinery.]  _  McD.  &  McP.  or- 
dered from  ])laiiuirfs  certain  planiiiR 
mill  machinery,  at  an  agreed  price, 
part  of  which  was  paid  down,  and 
notes  were  given  for  the  halance. 
The  agreement  provided  that,  not- 
withstanding tlic  payment  and  giving 
notes,  the  i)ro|)erty  in  tlie  m.'iciiinery 
should  nut  pass  to  Mel),  i^  McP..  i)ut 
should  remain  in  the  ijlainliffs  until 
payment  in  full  had  been  made.  The 
machinery  was  placed  in  a  building 
which  was  then  used  as  a  planing 
mill.  Afterwards    Mel).    &    Mel', 

mortgaged  to  the  defendants  the 
land  upon  which  the  mill  '^tood.  .Af- 
terwards McD.  &  McP.  mortgaged 
the  same  land  to  the  plaintiffs  to  se- 
cure the  balance  then  remaining  due 
to  them.  The  parcels,  after  describ- 
ing the  land,  specified  the  machinery 
in  detail,  and  ccincluded.  "  which  are 
attached  to  the  freehold  and  are  to 
he  considered  as  fixtures  and  not  as 
chattels."  The  plaintiffs  took  this 
mi^rtgage  upon  the  representation  of 
Mci).  &  McP.  that  there  were  no  in- 
cumbrances upon  the  property,  and 
it  was  not  intended  by  the  plaintiffs 
to  gi\e  uj)  their  tirst  claim  to  the  ma- 
chniery. 

Held.  I.  That  as  between  the  plain- 
tiffs and  Mel).  &  McF'.  the  machin- 
ery remained  chattels,  such  being  the 
intcnti(<n  expressed  in  their  agree- 
ment, and  the  declaratiim  tn  the  con- 
trary in  the  luortgage  was  confined 
to  the  pur])oses  of  that  mortgage,  and 
in  any  event  was  not  binding  by 
nuans  of  the  misrepresentation.  j. 
Thai  llie  defendants'  mortgage  was 
subject  to  the  pl.iintiffs'  ngreemetu, 
anil  that  the  defend;iiits  enuld  not 
avail  theiuselves  of  the  declaration  in 
tli{.'  pl.'iintiffs'  mortgage.  jt,.  The 
C|uestii)n  whether  articles  are  ti.xtures 
or  not  depends  entirely  upon  inten- 
tion. 4.  The  intention,  object  and 
purpose  for  which  articles  for  the 
purpose  of  trade  or  manufacture  are 
put  up  by  the  owner  of  the  inherit- 
ance, is  the  true  criterion  by  which 
to  delerniine  whether  such  articles 
become  realty  or  not.  ]Vatcrous  Iln- 
.c/'/c   ll'orks  Co.  v.  Ilcnry.  II.    i6q. 

Machinery.]— The  boiler  in  a  sash 
and   door   factitry  was   set  upon  tim- 


bers for  a  foundation,  suspended  by 
rorjs  to  ,1  fraiue,  and  covered  over 
with  brickwork.  It  could  not  be  re- 
moved without  taking  down  a  portio-i 
(jf  the  building.  The  re.'-t  of  the  ma- 
chinery was  not  attached  to  the  bnild- 
ing.  but  was  kept  in  position  by  sock- 
ets and  cleats  nailed  round  the  feet 
of  the  machines  to  steady  them.  The 
v.hole  constituted  a  sash  and  dixjr 
f;ictory  and  iilaning  mill. 

Held,  upon  a  (|Uestion  between  a 
mortg.igee  of  the  realty  after  the  ma- 
chinery was  in  operation  and  a  suh- 
sKiuent  i)urchaser  from  the  niort- 
gi'.gor  by  bill  of  sale,  that  all  the  ma- 
chines were  fi.xtures  and  ])art  of  the 
re.'ihy.     .Idiimsini    v.    .'\[i-/iruiiu\    111, 

Machinery.]  — .\riicles  not  other- 
wisf  .attached  to  the  land  than  by 
tlieir  own  weight  are  not  to  he  con- 
sidered as  part  of  the  land,  unless  the 
circumstances  arc  such  as  to  show 
th.at  they  were  intended  to  he  part  of 
the  land,  the  onus  of  showing  that 
tliey  were  sri  intended  lying  on  those 
who  assert  that  the\'  h;ive  ceased  to 
be  ch.'ittels.  (Ilolhiiid  v.  Jlodiisnii.  L. 
R.  7  C.  P.  T,2S.  followed).  After  the 
execution  of  a  inortgiige  coveriiiL'  a 
saw  mill,  the  mortgagors  bronghi  iti- 
to  the  building  a  ])lrming  machine.  It 
w;is  not  attached  in  ;uiy  way  to  the 
freehold,  but  was  eonnecteil  by  lu'ts 
with  the  engine  which  supplied  the 
motive  jiowcr. 

Ifrld.  /h;it,  as  between  the  mort- 
gagee and  an  execmion  creditor,  the 
machine  was  ;i  chattel  and  not  iKirt 
of  the  freehold.  Canada  /'t'niiannit 
Liiaii  i^r  Sa7'ii\i:s  Cii.  v.  The  Mcr- 
iliaiils'   Iniiil:.   1 1[,  JS5. 

Macliinery.  ]  — In  the  absence  "f 
evidence  of  a  eontrtiry  intention,  mn- 
eliines  aflixed  to  the  freehold  merely 
for  the  i)nrpose  of  steadying  thciii, 
arid  used  for  the  purpose  of  ;i  mai'ii- 
faclnring  business  for  which  the 
freehold  is  occn])icd.  and  to  which  ;t 
is  devoted,  become  ])art  of  the  free- 
h(dd.  even  though  the  mode  of  aflix- 
ing  them  is  sucli  that  they  can  easily 
be  det.'iched  without  injury  either  to 
themselves  or  to  the  freehold. 
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III  the  ■iI)SL'iice  of  evidence  of  a 
c<  iiirary  intention,  similar  pieces  f)f 
mitcliinery  standing  on  tlie  freelioid. 
lint  not  affixed  to  it,  excei)l  by  the 
liatliern  bands  connniniicatins  to 
iheni  motive  power,  retain  the  cliar- 
acier  of  chattels,  nutwithstanding 
tJKit  the  work  done  by  them  is  an  es- 
Miitial  process  in  the  mannfactiire  to 
which  the  frecliold  is  devoted. 

A  fastening  by  cleats  affixed  to  the 
building  only,  and  nut  affixed  to  the 
iiiachine  except  by  being  placed  closu 
a.uainst  it.  is  not  an  affixing  of  the 
niachinc  at  all,  and  is  not  snfticient 
in  itself  to  make  the  machine  a  part 
nt  the  realty.  Lon<:,ht>ttoin  v.  I>crr\\ 
L.R.  5  Q.B."  123,  followed.  Sun  Life 
/issiiniiicc  Co.  V.  Taylor,  I.\.  (S<). 

Machinery  —  listo[^pi'l  —  Kiiiht 
of  I  iipaiii  I  'citdor  to  Recover  Pos- 
session —  Jislof^pel  hy  Tol<.'iii:^  Pro- 
ceedings under  Mechanics'  Lien 
.1(7. 1  —  W.  &  Co..  having  a  contract 
to  build  an  elevator  for  the  dtfend- 
ar.ts,  purchased  an  engine,  boiler  and 
iiiher  machinery  from  the  plaintiffs 
fill  the  terms  that  the  ownership  was 
not  to  pass  until  payment  in  full  of 
the  price  which  was  to  be  paid  in 
ca'-h  on  delivery,  and  that  in  case  of 
default  in  p;iymeiit  the  plaintiffs  were 
to  be  "  at  liberty,  without  process  of 
law.  to  enter  ujion  our  premises  and 
take  down  and  remove  the  said  ma- 
chinery." PlaintitYs  were  aware  that 
the  irachinery  was  to  be  placed  in  the 
defendants'  elevator.  It  w.is  built 
into  the  elevator  in  such  a  manner 
iliat  it  would  have  become  part  of 
ihe  freehold  if  both  had  been  owned 
liy  the  defendants,  but  the  evidence 
^flowed  that  it  could  be  removed 
without  doing  serious  damage  to  the 
hi;ilding. 

I'laintiffs  first  took  proceedings 
I'.nder  The  ^^echallic-'  Lien,  Act  to 
ri.;di/;c  the  amount  of  their  claim, 
Init  afterwards  aliandoned  them.  In 
the  present  suit  the  plaintiffs  asked 
I  hat  the  defendants  might  be  ordered 
to  (U'liyer  tip  the  machinery,  and  to 
nermit  the  plaimiffs  to  enter  the  cle- 
\;itor  and  talce  down  and  remo\e  the 
nachinerv.  and  for  further  and  other 
relief. 


Held,  that  the  plaintiffs  were  en- 
titled to  relief,  but  without  deciding 
whether  they  should  iiave  permission 
to  enter  the  defendants'  premises  and 
remove  the  machinery  fir  not,  as  they 
were  willing  to  accept  a  decree  for 
liaynieiit  of  the  value  of  the  machin- 
ery to  be  ascertained  by  a  reference 
tf)  the  .Master,  and  it  was  so  ordered. 
I'olson  v.  /h\i:eer.  ij  O.  R,  jj^;  Ste- 
'icns  V,  Harfix't,  \t,  A.  R.  y\j:  and 
U'aterous  li)ii^i)ie  Co.  v.  Henry,  j  .\I. 
R.    UK),  followed. 

//('/(/,  also,  that  the  plaintiffs  were 
not  estopjud  by  h.aving  conimencefl 
j)roceedings  under  The  Mechanics' 
Lien  .Act,  as  they  had  not  gone  on  to 
jutlgment;  Priestly  v.  lernie.  .^  II. 
iK:  C.  077,  distinguished.  The  I'ttlean 
Iron  Works  Co.  v.  Rapid  City  Farm- 
ers' T.levalor  Co.,  IX.  577. 

Hotel  —  7'  r  a  d  e  P  i  .v  tares  — 
//(•/(/,  I.  Prima  facie  an  hotel  is  jiart 
of  the  freehobl.  j.  l*>nt  if  it  has 
been  erected  by  a  teiiani  for  the  pnr- 
p(>ses  of  trade,  it  is  tfi  be  regardetl, 
in  the  absence  of  e\  idence  to  the 
contrary,  as  a  trade  fixture.  t,. 
The  right  of  a  tenant  to  re- 
trove  fixtures  continues  only  during 
his  original  term,  and  during  snch 
fnrther  period  of  possession  by  him 
a^  he  holds  the  i)remises  uiuler  a 
right  still  to  consider  himself  as  a 
tenant.  4.  .\  tenant,  who  had  C'lin- 
pleted  n|)on  the  demised  nremises  a 
building,  partly  erected  by  a  ffirmer 
tenant  through  whom  he  claimed, 
and  which  was  erected  and  used  by 
both  ftir  trade  purposes,  having  held 
over  after  the  expiration  of  the  lease 
to  the  first  tenant,  and  ha\ing  subsc- 
qtHMitly  been  grnntefl  by  his  landlord 
a  new  lease,  with  the  usual  covenant 
to  repair  and  a  proviso  that  the  lessee 
should  have  the  privilege,  at  the  ex- 
piration of  the  term,  fif  renun-ing  any 
liuilding  erected  fin  the  demised 
lands,  unless  the  same  sliould  be  pur- 
chased by  the  lessor  at  a  price  to  be 
fixcfl  by  the  lessee. 

Held,  that  undir  the  circumstances 
shown  in  evidence,  the  building  re- 
mained the  property  of  the  tenant  as 
a  trafle  fixture,  aiifl  could  be  remov- 
ed by  him  at  any  time  during  the 
term.     Gray  v.   .]fcf.eitnan.   HI,  3,^7. 
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FOREIGN  JUDGMENTS. 

Srr    liANKRIl'Ti  V. 
Scr   JlIICi.MKNTS,    I,\. 


FOREIGN  LANGUAGE. 
.V('i'  ICvidk.nm:,   \  . 


FOREIGN  LAW. 

Sec    BaNKKUI'TCY. 


FORGERY. 

Sec  Cnimixai,  Law,   IX. 

Sec  Lm)rtmi-.nt  and    Ini-okma- 

TIO.X. 


FRAUD. 

Pleading.  I  —  I'lfcision  ;is  to  allc- 
Ratiims  lit  fraud.  Doii^an  v.  Mitch- 
'■II.  477. 

Rescision 

CcNIKArT,    \' 


/■", 


I'raniL] —   See 


Sec    also    Sai.f.    ov    Laxh,    II,    \'I; 

TkU.'^T.^.      III.      I\':       I-'UAUDULENT 
CONVKVANCES  ;  1'"  R  A  T  I)  U  L  E  N  T 

JlM)GMENTS. 


FRAUD,    DEED   OBTAINED   BY. 

Intoxication  —  /;  v  i  d  c  it  c  c]  — 
Plaintiff  gave  dcfoiulaiit  a  mortgage. 


;iii(l  si]li-ii'(|U'.'iitly  cxcciilnl  a  coiucy- 
■«\.ee  to  liini  of  tlu'  i'f|iiity  of  redetiip- 
lioii.  I'lainiiff  asserted  that  tlie  enn- 
\cyaiice  was  obtained  from  him  hy 
fraud  and  wliile  intoxicated  throiit;h 
drinl<  su|i|ilieil  to  him  hy  the  defeml 
ant  ;it  hi>   ( defend;ini's)   liotel. 

Held,  tliat  the  evidetiee  did  not  es- 
i;ililisli  the  fr.-iiid  eliarged. 

Held,  that  tliiiu^h  iilaimiff  was  ;i 
hiird  drini<er,  he  liad  not  lieconu  :o 
ir.e;ip;icitated  for  Inisiness  that  ecjiiity 
would  relieve  him  frf)in  liis  acts,  am! 
I  111-  hill  must  he  disinissed  with  costs. 
Mellroy  y.   /'(c/.v,   I,  5,V 

Concealment   of  Vendor's   Char- 


acter. I 


Defen'lant 


d 


lo  defendant  ('.  at  Sio  an  acre;  ile 
I'endant  C  soli!  to  ])l;iintitT  at  .^.^o,  re- 
1  resenting  to  liiin  tli.'it  he  '\as  acting 
■  IS  agent  for  the  owner:  |ilaintiff  pur- 
ili.'ised,  lielie\ing  defendant  C,  to  he 
;in  agent  merely.  Pl.-iintiff  wonld 
have  made  further  iii(|uirits  before 
I'lircliasing  had  he  known  that  C.  w.is 
;'ie  real  owner.  C.  procured  H.  to 
c  n\cy  direci  to  |)laintitT.  'i'lie  cnn- 
suk  ration  expressed  was  the  higlier 
l-r'ce.      II.  was  no  party  to  the  fraud. 

Held,  that  the  plaintiff  was  entitl- 
ed   to  have  the  transaction  cincelled. 

//(•/(/,  th.'il,  as  against  II..  the  bill 
r.iiist  be  dismissed  with  costs.  Hiitch- 
in.<nn  V.  Caldcr.  I.  17. 


FRAUDS,    STATUTE   OF. 

Action  for  Purchase  Money  of 
Land.  I  —  A  common  law  action  for 
a  balance  of  the  purchase  money  of 
land  sold  imder  a  verbal  agreement 
CMHiol  he  maintained,  alihougr.  a 
(befl  has  been  delivered.  Coekiiiu.  .'. 
/;■(/(•</.  I  C.  n.  S3X.  followed.  McMil- 
hin  V.   irHliitiiis,  IX,  627. 

Executed  Contract  for  Sale  of 
Lands.  I  -_  The  Statute  of  iM'ands 
does  not  apply  lo  a  contract  for  the 
s.ale  of  lands  after  execution  of  the 
ccnvcvance.  Bro-iCn  v.  Jlnrrower, 
ill.  .141. 

Executed     Contract  . —  Quantum 
I  Meruit. \  —  The  i)laintit"f's  claim  was 
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fur  tlic  balance  «if  tlic  |)iircli,is(.' 
mniuy  of  a  piece  of  land  wliii'li  had 
lutn  sold  liy  tiu'  iilaiiuiff  to  tlic  dc- 
ftiidant,  .and  ilic  iilaintilT  had  jiro- 
curi'd  a  conveyance  of  the  land  to  the 
defendant,  who  had  accejitcd  the 
same  as  made  in  f)erfonnance  of  the 
plaintillf's  aKveenicnl.  hnt  tliere  wa^^ 
Mil  agreement  of  sale  to  satisfy  the 
S:;iiutc  of  h'raud^. 

//(■/(/.  followini^  (iilcs  V.  .Ui7;rv'i;»i. 
thai,  notwithstanding;  tlic  alisencc  of 
an  a>{reenient  in  writiiiR.  the  iilaintiff 
was  entitled  to  recover  tlie  value  of 
the  land  conveyed,  which  prii\ui  fiicir 
was  worth  tlie  amount  the  defeiuiani 
li.id  agreed  to'  pay.  .]f(Millini  v. 
ll'illiiiiiis,  ()  M.  K.  1)2'.  (listin>;uislH'il 
on  tlie  ground  th.at  |)l,iiiitiiy  tlicre  h.ul 
sued  on  the  .agreement.  I lobnwaod 
\    iiillcsfic,  XI.   iSn. 

Guaranty  —  Sufficiency  of  I.an- 
•^luii'.c.  I  —  Tlie  defendant  hy  writin.u 
ui'.der  seal  atireed  "to  hecame  respon- 
sil'ie  for  tlie  di'lu  of  James  Jones  to 
the  Watcrous  F.nRine  Works  Co.." 
I'lit  tile  writing  did  not  state  to  whom 
he  \v;is  to  hecniiu'  res|)onsil)!e. 

//('/(/,  th.at  the  writing  was  .a  sul't'i- 
ciiiit  memor.-indnm  to  satisfy  tlir 
St:ttiile  of  l""rands.  Watcrous  liw^iiic 
Works  Co.  V.  Jones.  VII.  7.^ 

Principal  and  Agent  --riircli,i.<  ■ 
hy  .ii^cnt  in  llis  (^icn  .Wniic]  -— 
r'i.'iintit'f.  desirous  of  inirchasing  pro 
perty  from  one  T..  employed  defend - 
.-iiit  ;is  his  agent  to  negotiate  tlie  pur 
iliase.  T'efendant  pnrcliased  the 
I'roperty.  u.sing  his  own  money,  a'ld 
tonjc  the  con\-eyanee  to  himself. 

Held.  .alVirniing  decree  th.at  defend- 
;mi  was  trustee  for  iil.aintitT.  and  that 
lite  Statute  of  Frauds  w.as  no  protec- 
tiiin.  Archibald  v.  (.iold.'stcin.  1.  8.  45. 

Proof  of  Performance  by  Parol.  | 
—Tile  Statute  of  Frauds  does  not 
rirovent  the  proof  hy  parol  of  liie 
performance  of  a  condition  preccd- 
ait.    McCaffrey  v.  Gerrie.  HI.  .;"o. 

Trusts.]  —  C.  owned  land  sulijeci 
to  mortgages.  For  the  purpose  of  se- 
curing O.  .against  some  accomni'nla- 
tion  indorsciiicnts.  .she  mortgaged 
tlie    land    to    him.    but    in    form    the 


mortg.ige  w.is  to  secure  payment  of 
5!,?. 500.  The  tirst  mortgagee  took  fore- 
closure proeeedings.  A  verbal  agree- 
ment w;is  then  m.ade  (as  the  iil.aintilT 
.alleged )  th.at  O.  should  prove  upon 
llis  mortgage,  siiould  redeem  the 
prior  mortgages,  borrow  upon  a  new 
mortgage  stilfieient  to  recompense 
liiiti,  .and  bold  tlie  eepiity  of  redemp- 
tion in  tru>t  for  C.  The  iilaintilT 
prrcli.ased  .1  indgnieiit  ag.ainst  C  up- 
on wiiicii  /(.  ,'(1.  lands  .and  a  certiti- 
C'lle  of  judgment  had  been  is>ued; 
and  tiled  a  bill  u|ion  them  claiming 
tli.it  ( ).  was  a  trustee  for  C.  aiul 
asking  for  .a  s.ale.  The  evidence 
sill  wed  that  tlic  pl;iintilT  was  simply 
the  nominee  of  C. 

Held.  th.'U  the  agreemen;  iH'ing 
verbal,  tiie  Statute  of  I'r.iuds  w.as  a 
\alid    defence.        Watcrous   v.    Orris, 

VI,  177. 

.Si'i-  ()/.V(i   FsToii'i".!.,   II;    .Mastf.r  and 
Skrvant:  Sai.i-:  or  (kiods,  II.  III. 


FRAUDULENT   CONVEY- 
ANCES. 

I.    Sr.NTlTK.S. 

II.   Puoff.irrv  .wii  l\ir,iiTS  Tu.vxs- 
i-!'i<t;Fn. 

III.   l.\"soi.vi:\cv. 

I\'.    C()NSI!ii;i<ATI0X. 

\'.    CoNFrnFNTt AI.    Reiation's. 
\'l.  Ri:sKnv.\Tioxs  A.vi)  Tur.sTS. 

\    I  1.     I'KFri-.DKNi  F.S. 
\'I  1 1.     I  \TINT — PNFSSfKK — EfFFXT. 

IX.  P)Aii(a-.s  OF  FuAfn. 

X.    RkMKIUF.s    of   CREniTORS. 

XI.   Pi.i:ai)IN(;  ami  Partifs. 

XII.    EVIIIFNCF.. 

XIII.  Di^fosiTioN    OF    Property    or 
Proceed.«. 
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I.  StaH'iks. 


! 

1- 

i;:; 

1 
ij 

M' 

1   ■ 

Construction -- y  »(/;,',•  nr  Jiiry.\  — 
TluiL'  is  no  (lifftrt'ncc  lictwcon  .^S 
Vic,  c.  5.  s.  3<j  (Mail.),  and  \,\ 
[■'.Vi/..,  c.  5.  cxi'i'pt  as  to  till'  profcr- 
iT.cc  clause  in  ilu'  lurincr;  (_•)  tlu' 
(|iK'stiiin  of  l<<iiiii  fiili's,  valii.'ilili'  coii- 
sidiratmn,  pnl'iTfiu'c.  and  fraud  arc 
for  tlic  jury,  and  .ari'  \\n\  (iiifstions 
(if  law.  Tucker  \.   ynidi;^,  '['.\\'.,  iSO. 


II.  I'koi'kktv  .\.Nii  Rii.irr.s  Tu.vns- 

Chose  in  Action.  |  —  On  tlie  jgtli 
NiivLinlicr,  1.S7O.  V..  hcin^  in  insol- 
\cnl:  circumstances,  but  imt  to  llie 
ki;o\\lf(lRc  i)f  M.  &  T.,  Ill  wlioin  lie 
iiwed  a  (lel)t.  made  an  assigniiK'Ht  tn 
lliem,  under  pressure,  nf  mimeys 
ci.iiiin},^  til  liim  fruiii  11.  tm  a  iiuild- 
ing  ciintract.  On  ist  Deeeniher  foi- 
li:\vinjj.  a  sloi)  order  in  this  action 
was  made,  and  on  Jiul  i)ecemi)er 
.served  upon  II.  In  an  issue  lietween 
M.  &  T.,  the  claimants,  and  tlu-  ex- 
ecution creditor — 

Held,  that  clmses  in  action  are 
within  38  \'ic.,  c.  3,  s.  50  (M.in.). 
lint  that  the  assignmeni  was  not  void 
within  the  provisions  of  that  Act. 
Tucker  v.  Youug'  ^-  ^V.,  iSb. 

Assignment     of     Land      Before 

Patent.  I  —  .After  tlie  regist ration  of 
a  judijnient  against  a  iiomesteader 
who  had  obtained  his  recommenda- 
tion, he  fraudulently  assigned  the 
land  til  ;i  third  party  to  whom  the 
patent  issued. 

Held,  that  the  land  was  liable,  not- 
withstanding the  patent,  to  answer 
the  judgment.  Harris  v.  Rankiu. 
IV.  115.' 

Chattel  Mortgage  —  Fraudulent 
rnscluvfic  Gi'c'en  to  Defeat  Creditors 
—  Discharge  not  Under  Seal — Debt 
not  Paid.]  —  I.  B.  was  indebted  to 
J.  B.  in  the  sum  of  $500.  More  than 
six  years  after  the  cause  of  actimi 
arose,  and  when  the  debt  was  barred 
by  the  Statute  of  Limitations.  I.  B. 
executed  a  chattel  mortgage  under 
seal  in  which  he  covenanted  to  pay  J. 
B.    the    $500    with    interest.       After- 


wards I.  I!,  le.irned  that  this  debt 
cmihl  be  garnished  by  J.  B.'s 
creditiirs.  and  with  a  view  of  pre- 
venting this,  he  inducefl  1.  B.  to  ex- 
ecute a  tlischarge  nf  the  niortg.igc, 
bill  no  niiiney  was  paid.  The  dis- 
cb.irge  was  in  the  statutory  form,  but 
iiiii   under  seal. 

The  plaintiffs  obtained  a  judgmem 
against  J.  B.  and  garnished  I.  B.  On 
the  return  of  a  summons  to  jiay  over, 
an  interpleader  issue  was  directed  to 
detennine  the  validity  of  the  dis- 
charge.    On  the  trial  of  the  issue — 

Ifeltl.  that  the  discharge  was  fraud- 
I'leiil  and  vnid  as  ;igainsl  creditnrs. 
Manitoba  «'■'•■  .Xortli-U'est  Loan  Co. 
v.  luilton.  IX,  153. 

Vendor's  Lien.  |  —  A  vendor's 
lien  is  not  an  interest  in  land  (Parke 
V.  Niley.  T,  K.  &  .-\.  215;  Perry  on 
Trusts,  s,  j.vS;  Overton  on  Liens,  s. 
(<:j).  It  is  only  a  remedy  fur  a  debt, 
and  is  neither  ;i  right  of  projicrty,  ;iii 
estate  in  lands,  nor  a  charge  on  the 
land.  Ihink  of  Montreal  v.  Condon. 
XI.  y/j. 


III.    IXSOI.VENCY. 

Evidence  —  Onus  as  to  Proof  of 
Scifcncy.]  —  C.  P.  was  indebted  t  . 
lilaimiffs  in  respect  of  a  mortgage  up 
iin  certain  lands  in  iMiicrson.  ,\fter 
default,  he  conveyed  certain  ntlui- 
lands  to  his  son.  who  imiiiedialel> 
ciinveyed  them  to  his  (C.  P.'s)  wife 
I  he  conveyances  were  voluntary  and 
intended  as  a  "  provision  for  the  wife 
sii  that  she  conld  have  a  home."  Pre- 
viiius  to  the  date  of  the  conveyances, 
I.iikI  had  become  unsaleal)le  in  Em- 
erson, and  the  plaintitT's  security  was 
■'dtogether  inadef|uate.  There  was  no 
direct  evidence  that  C.  P.  had  no 
lit  her  property  sufficient  to  pay  the 
debt,  but  there  was  sufficient  to  lead 
the  Court  to  suspect  it.  The  dceiU 
were  not  registercil,  but  were  hand- 
ed to  the  wife,  who  was  nut  careful 
III  k-eep  them  separate  from  her  hus- 
band's papers.  The  husband  con- 
tinued to  collect  the  rents  and  to  put 
them  into  the  common  purse  for 
household    purposes.       At   the   hear- 
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:iig,  llie    wife,    witli.nit    u  itli(lr;i\viii« 

lur  ;iii''Wi'r,   ulTiTid   in  concern   tn  ;i 

..ill'  Miul  a  rati'alilc  division  aiimtijr  all^ 

lii-r  Ini-'haiul's   i'it.Mlit(>r>   ot    tlic   \>rn- 

'Cll<l>. 

//(■/(/,  that  till.'  cnuviyaiicc  \sa^ 
fr:.ii<liiii'nt  as  asainst  cri'ditors. 

/'iT  Taylor.  0.  J.  —  'I'lic  onus  of 
siiowiiiK  llic  existence  of  otlier  |)ro- 
|nriy  available  for  creditors  is  upon 
ill'  -f  ^upportiiij?  a  voluntary  convey- 
ance. Piiiult'i'  Mtirtii(i,iii'  Co.  \. 
itln-.tdit,  \'I,  66. 

Onus.]  —  'I'Ir-  omis  i,,  upon  tiic 
pr.-inti'e  in  a  volunl;iry  conveyance  in 
>lii  w  llie  e.xistence  of  oilier  property 
a\ailal)le  for  cri^liiors.  Osluinw  v. 
Cun-y.  V.  _',?7. 

What     is     Insolvency  P I  —  The 

l.laiiililT.  lieiiiK  the  a>si!inee  of  one 
Lanmnte  under  an  assignnient  for  the 
liciK'tit  of  his  creditors,  brought  this 
action  to  set  aside  a  chattel  mortgage 
on  I.ainonte's  stock- iu-tr;ide.  made  in 
fa\or  of  the  defendants,  on  the 
jriHinid  that  Lamonte  was  at  the 
tiiiK'  in  insolvent  circumstances  and 
luialile  to  p,iy  his  debts  in  full,  and 
i;a\c  the  defendants  the  morltiatje  as 
a  preference  over  his  other  creditors. 

.\t  the  date  of  the  morl,eaij;e.  La-» 
imiUe,  who  was  a  retail  merchant, 
li.id  a  .suri)lus  upon  his  \aluation  of 
h-  ^took  of  about  $1,000  .besides  .a 
IiHce  of  land  valued  by  him  ;it  $75"- 
IK'  was  carrying  a  stock  of  $i)00  (ir 
$1,000.  and  had  a  protit.ible  and  in- 
crc;isin£j  business.  Another  creditor. 
i\-  his  claim  was  about  maturinp;.  no 
titled  Lamonte  that  he  insisted  upon 
payment ;  other  consider;ible  sums 
were  already  overdue  or  about  ma- 
tnriuLj  wdiic'h  it  was  impossible  for 
him  to  meet  at  once;  and  taking  all 
the  circumstances  into  consideration, 
tin  proper  inference  was  that,  even 
upon  the  terms  of  credit  on  which  the 
i^ale  was  eventually  made.  Lamonte 
cniild  not  at  the  time  of  making  the 
liiortgage  dispose  of  his  assets  for 
.sufficient  to  meet  his  liabilities. 

Held,  that  he  luust  be  deemed  to 
h.'ue  been  then  in  insohent  circum- 
stances, and.  as  the  giving  of  the 
iiinrtgage  was  entirely  at  his  sugges- 
tion  and   there   was   no   pressure   on 


tile  part  of  ilu-  mortgagee-,  it  imi>t 
be  (jeclared  th.it  the  moriij.ige  was 
\iiid  as  against  the  pl.iHiiilf.  Paiid- 
smi  V.  I i(ii(^;liis,  (iS(i,S)  15  (ir.  .^47, 
and.  Il'iinicrl:  v.  A'An'/'/Vr,  (1SS7) 
I.;  ().  \i.  J^S.  followed;  the  latter 
(jualiti'd  to  meet  the  case  of  ;i  man 
whose  habilities  are  not  wholly  ma- 
tured and  who  could  sell  his  property 
oil  terms  which  will  enable  iiini  to 
pay  those  which  have  matured  ;iiid 
the  others  as  they  mature.  Such  a 
man  sjioidd  not  be  deenud  i^  be  in 
insolveiH  circumstances  within  llu' 
iiHaniiig  of  the  sl.itule.  Hrrtriiiul  v. 
(.'iiiuitliiiii  kiihlh-r  C'l'.,   .\ll.  J7. 


IV.     Co.NHlllKK.XTIo.V, 

Voluntary  Promise.]  -  A  volun- 
lary  pronii>e  to  tr.ansler  land  will  ivt 
be  enforced  in  equity.  '["herefore. 
wliere  a  homesicider.  fri'c  from  debt. 
\  oluni.-irily  promised  before  recom- 
nieudaiion  to  convey  the  land  lo  his 
wife,  and  after  reconimeiul.'.tinn  did 
so  convey — 

1 1  rid.  that  such  convey;ince  did 
not,  by  virtue  of  the  previons  prom- 
ise, cut  out  a  judgmeiu  regisU'red  be- 
fore the  e.Neculion  of  the  coiueyance. 
Harris  v.  Kaiikiu,  1\',  115. 


\'.  Co.\'riiiK.\Ti.\[.  Ri:i..\'noN'.-;, 

Hired  Man.  |  — Remarks  upon  the 
bona  fidr.'i  of  a  sale  made  to  a  hired 
man  under  suspicious  circum>lances. 
Ilollhridiic  V.   Hill!.   W.  .Ui. 

Confidential  Friend.  |~  I.  \[.  M., 
trading  as  .M.  iv  Co.,  having  bcvn 
carrying  on  a  business,  of  which  J. 
.\.  .\l.,  lier  husband,  was  the  man- 
ager, became  insolvent.  The  defend- 
ant C.  a  conlidenli.'d  friend  of  J.  .X. 
.M.,  recovered  a  iudgmeiu  for  $.v- 
46S.22  against  I.  \\.  ^L  and  J.  .A.  M. 
This  suit  was  Iirouglu  by  the  plain- 
tiffs, large  creditors  of  M.  &  Co.,  to 
set  this  judgment  aside.  I.  M.  >L 
and  J.  A.  M.  refused  to  attend  to  give 
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id     afUT- 


il. 


.i  I- 


evidence  al  W'iiinipcij:.  aiiU  atlcr- 
wards  at  Spnkanc  l'"alls.  Wash.,  L'. 
S.  A.  Tliu  cuiisi(k ration  for  the 
jud^uiciit  was  allcRod  lo  \k-  $1,450 
accoiiiinndatioii  (japcr  indorsed  !>>• 
tlic  dctiMidant  C.  and  $J.ooo  advanc- 
(.'(1  in  cash  in  varyini;;  aninnnts.  for 
which  no  receipts  had  lucn  given 
ami  of  wliich  no  entrie>  liad  hcen 
made. 

//(•/(/.  I.  That  tlie  transaction  heitijj; 
one  surrounded  hy  tlie  ;.>re:Uesl  doul)t 
and  suspicion,  and  heing  contrary  to 
tile  ordinary  rules  of  husiness,  could 
ni  I  he  upheld  on  llie  hare  evidence 
of  the  defend.-int  C.  alone.  J.  That 
il  w.is  incunihent  upon  the  defend- 
;mi  C.  to  h;ive  pr<icured  the  e\-idence 
of  the  M.'s  nr  lo  have  shown  that  ho 
li;u',  taken  steps  to  procure  il.  Go\:- 
iiiis  V.  ChcxTicr,  \'II,  G2. 

Husband  and  Wife  —  0)ius  of 
I'root'.]  —  ("lOnds  of  plaintiff  were 
seized  under  an  execution  against 
her  hushand.  She  claimed  that  she 
had  purchased  the  goods  from  a 
hroiher  of  her  husliand.  The  orig- 
inal slock  of  goods  had  belonged  to 
a  former  wife  of  the  judgment  dcht- 
or.  and  the  husband's  brother  was 
trustee  of  her  estate.  The  plaintiff 
did  not  satisfactorily  show-  how  she 
htcame  possessed  of  the  s'^parate  es- 
t;ite  with  which  the  purchase  was 
made. 

llchi  (affirming  the  decision  of 
Ivlljup,  ].).  thai  the  onus  of  (ironf 
was  Mu  ilie  pl.aintiff.  and  lh;it  the 
evidence  must  he  clear  ;md  satisfac- 
tory as  to  how  she  became  possessed 
of  her  separate  esia'.e.  aiid  that  her 
own  uncorroborated  evidence  was 
not  sufticieiit.  k'ij'slriii  v.  Tin'  Bri'- 
islt  Ciiiiiulidii  I.'HUi  ('■'-  Investment 
Co..  Y\\.   [19, 

See  a        llarri.s-  y.   luinkin.  T\',    113; 
( ),     'rne  \.  Carey.  \\  _\?7. 

Husband  nnd  Wife  —  I.CiVi  lo 
Ifnslunni  —  Burden  of  /'/•.>()'— /'oi- 
sessiiu!  I<y  llusluvni  <'!  ."',yr'.v  Se/^- 
arale  r..iliite.\  —  The  plain'iffs.  cred- 
itors of  the  defendant  R.  D..  filed  a 
bill  to  set  aside  as  fraudulent  and 
void  a  juilgment  recovered  by  tlie 
ether  defendant.  E.D.'s  wife,  against  I 


iier  hushand,  claiming  that  the  lui.s- 
baiid  really  did  not  owe  his  wife  the 
money  for  which  she  sued  him.  The 
tletendanis  in  their  sworn  answers 
both  slated  that  the  husband  did  owe- 
the  wife  the  money  for  which  the 
suit  had  been  brought.  At  the  hear- 
ing, the  only  e\idence  for  the  plaiii- 
litfs  was  the  testinioiu-  of  some  of  the 
creditors  of  the  husb.and.  who  show- 
ed that  the  hitler,  in  giving  state- 
ments of  his  altairs  from  time  to 
time,  had  not  iiichided  the  alleged 
indebtedness  to  his  wife,  and  evid- 
ence of  certain  statements  made  hy 
the  husliand  respecting  the  wife's 
suit   against   him. 

Held,  that  the  statements  made  by 
the  husband  were  not  evidence 
againsi  his  wife,  and  there  being  no 
e\  idence  to  displace  the  sworn  state- 
ments of  the  defendants  in  their  an- 
swers, that  the  bill  must  be  dismissed 
with  costs.  'I'lionipsoii  v.  Pidion.  \. 
246. 

Husband  and  Wife  _  .l/(irr/i;^i;t' 
Settlement  —  Onus  —  Possession.  \  — 
.Appeal  from  a  Cmmty  Court  in  an  in- 
terpleader is-^ue.  The  plaintiff  hav- 
ing recovered  a  judgment  against  the 
husband  of  the  ilefendant  in  the  is- 
sue for  the  price  of  certain  furniture 
sold  to  him.  issued  an  execution,  un- 
der wdiicli  the  furniture  was  seizf.!. 
The  defendam  claimed  the  goods  a^ 
her  ]iroperty  under  ;i  bill  of  sale 
m.ade  by  her  busband  to  her  in  pnr- 
sujince  of  ai!  ante-nuiitial  settlement. 
This  settlement  was  executed  just 
jirior  to  the  marriage  nf  the  partie^ 
in  1X0,^.  and  provided  that  the  hus- 
band would  forthwith  after  the  cc!o 
bration  of  the  marriage  grant  ami 
conve>-  to  his  wife  all  the  personal 
and  real  in-niierty  and  life  insurance 
wdiich  he  owned,  and  that  he  wouli! 
further  transfer  to  her  within  oiu' 
.\ear  other  furniture  to  be  selecieil 
by  her  to  the  \altie  of  $1,300  in  ;ill. 
;ind  would  within  five  ye.irs  co-.i\e.> 
to  her  fiiriher  real  estate  to  the  value 
of  $5,000  and  increase  his  life  insiir- 
aiice  in  her  favor  to  make  a  total  of 
$10,000.  and  would  keep  and  main- 
lain  ihe  same,  rind  would  pay  all  las 
es.  and  would  keep  the  real  and  per- 
sonal property  insured  and  bear  and 
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sustain  all  expenses  of  the  eoninion 
(Icniicile. 

The  husljand  was  indehted  at  the 
time  for  the  furniture  in  (juestion. 
and  also  to  other  creditiu'S,  and  the 
evidenee  in  this  and  other  respeets 
sjinwed  in  the  opinion  of  tlie  Court 
that  the  settlement  was  entirely  yol- 
in'tary  and  without  eonsideration. 
and  was  not  stipulated  tdr  hy  the 
claimant  as  a  condition  of  tlieniar- 
riage.  hut  was  made  with  the  imon- 
tion  of  putting  all  his  property  then 
owned  and  practieally  all  his  after- 
aeiinircd  property  lieyond  the  reaeh 
(if  his  creditors. 

It  appeared,  also,  that  nothing  had 
been  done  to  carry  out  the  coven- 
:inis  in  the  niarri.-ige  settlement  for 
nearly  two  years  until  the  execution 
of  the  hill  of  sale,  which  the  hushand 
gave  to  his  wile  two  days  after  the 
.■service  of  the  writ  in  the  action 
against  him.  It  was  admitted  that 
he  was  then  insolvent,  and  that  he 
gave  the  hill  of  sale  in  order  to  pro- 
tect her  as  a  creditur.  and  wiihi'Ut 
any  solicitation  or  [iressure  from  her. 

//.•/(/.  following  ex  parte  Kilner.  i,^ 
Ch.  I).  24S.  and  ex  tmie  Bolhtnd.  L. 
R.  17  Eq..  ri5,  that  the  onus  of  prciof 
was  upon  the  claimanl.  and  th.at  both 
the  hill  of  sale  and  the  ante-nuptial 
settlement  were  void  as  against  the 
plaintiff.  Mereer  v.  I'etersou.  L.  R. 
.'  Ex.  209.  distinguished. 

(Jucrre. — Whether,  if  the  scttlciucnt 
O'uld  be  considered  as  valid  and 
l.inding.  the  liill  of  sale  could  be  sup- 
ji'ited  as  against  an  execution  credi- 

tf'!-. 

//(■/(/.  also,  that  as  the  furniture  in 
qnc'^tion  had  been,  since  the  mar- 
riage, in  the  house  occupied  by  the 
(Itfendant  and  her  liusband.  tlic  pos- 
H-Mnii  must  be  presumed  to  have 
lian  his  and  not  hers,  and  there  was 
"•<  change  of  possession  at  the  mar- 
ru>K'\  Ramsay  v.  Marf^ett.  (1894) 
-•  (J.  B.  18.  distinguished.  Brown  v. 
['cnce,  XI,  409. 

.V(('   also    Hu.SR.\ND   AND  Wf^S.    II. 

Parent  and  Child.]  —  The  judg- 
nirnt  debtor  liaving  rcc<  ,cd  notice 
of  the  judgment  creditor  s  intended 
suit  against  her,  went  to  Winnipeg, 


where  her  daughter  was  living,  and 
sold  her  farm  to  her  for  the  purpose 
of  defeating  her  creditor's  claim :  but 
the  daughter  was  not  aware  of  i,cr 
mother's  puqiose  in  selling,  and  not 
being  informed  of  the  threatened 
suit,  paid  her  money  in  good  faith 
and  recei\ed  a  conveyance  of  the 
land.  The  daughter  then  leased  the 
land  to  her  brother,  and  the  Judge 
found  that  this  lease  was  also  in 
good  faith.  The  lirother  cropped  the 
land  for  himself,  and  afterwards  the 
crops  were  seized  in  execution 
against  the  mealier. 

Held,  that  any  such  crops  must  be 
deemed  to  be  the  jiroperty  of  the  son 
and  not  of  his  mother,  as  against  the 
execution  creditor.  .Mthough  fam- 
ily transactions  by  which  creditors 
are  defeated  are  ordinarily  looked 
upon  by  the  Court  with  a  good  deal 
of  suspicion,  yet  when  the  evidence 
is  clear  and  satisfactory  they  will  not 
be  set  aside.  McDonald  v.  McQueen, 

IX,  315- 


\T.  Reserv.vtions  and  Trtst.s. 

Power  of  Sale  at  Discretion,  J  — 

.\n  assignment  for  the  benefit  of 
crcdittirs  empowered  the  trustee  to 
sell  the  estate  "  when  and  so  soon  as 
tiiey  shall  deem  exiicdient,  in  such 
manner  and  on  such  terms  ....  as 
they,  or  he,  shall  deem  pro()er  .... 
and  with  power  for  them  or  him  to 
cancel  or  revoke  any  such  sale,  or 
withdraw  from  sale  and  re-sell  with- 
out being  answerable  for  any  loss 
arising  therefrom;"  and  the  trustee 
was  directed  "  to  (lay  and  divide  the 
clear  residue  among  the  creditors  of 
the  debtor  ratably  according  to  the 
amount  of  their  respective  claims. 

Held.  I.  The  assignment  was  valid. 
2.  An  assignee  for  the  benefit  of  cred- 
itors, who  is  himself  a  creditor.  luay 
render  the  a^sigllment  irrevocable  by 
acting  under  it.     Henry  v.  Glass,  II, 

Business  to  be  Carried  On — Re- 

serz'ation  of  Property  Exempt  from 
Execution. ] — An  assignment   for  the 
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IxMietit  of  crcflilors  cninaim.d  tlic  fol- 
lowing clauses:  "  I'mvick-d  always 
tliat  till'  said  trustee  shall  have  power 
and  autiiority.  if  he  shall  deem  it  ex- 
pedient ant!  f(jr  the  general  l)enct'u  of 
the  creditors,  from  lime  to  time  and 
as  often  as  lie  shall  deem  it  ])roper 
out  of  the  proceeds  of  the  sales  of 
tlie  said  stock,  to  purchase  giiods  and 
stock  for  the  purpose  of  enaliling  him 
to  assort  and  sell  off  the  present  stock 
to  the  l)est  advantage  for  the  henefit 
of  tlie  creditors,  hut  such  purchase 
shall  1)0  made  with  such  view  only 
and  not  with  a  view  of  continuing 
the    husiness     heyontl     a     reasonable 

time Provided,  also,  that  the 

said  party  of  the  first  iiart,  notwith- 
standing anything  herein  contained. 
shall  have  the  right  and  jtrivilege  if 
he  .so  elects  .within  a  reasonable 
time,  to  reserve  to  himself  out  of  the 
goods  and  chattels  and  i)roperty  here- 
inbefore conveyed  and  assigned  such 
pro])erty  as  would  be  exempt  from 
seizure  mider  execution  according  tn 
the  laws  of  the  Prnvince  of  Mani- 
toba." 

//('/(/,  that  the  assignment  was  not, 
b;.  ■•eason  of  these  clauses,  \-oi(l  as 
against  crcditor>.  Rohiiison  v.  Ilns- 
foii    IV,  -I. 

S:c  Lcacocic  v.  Clianilh-rs,  III.  645. 


\'II.  Preferences. 

Preference  by  Executor.]    —  An 

administrator  executed  an  assign- 
ment of  certain  assets  for  the  pay- 
iiienl  of  certain  scheduled  creditnrs. 
Upon  the  evidence,  the  assignment 
was  set  aside  as  between  the  assignor 
and  assignee,  but  there  was  a  refer- 
ence to  the  Master  to  ascertain 
whether  any  of  the  creditors  were 
entitled  to  any  lien  or  charge  upon 
the  fund  assigned.  Froitcnin-  Loan 
Co.  v.  Morricr,  IV.  442. 

Preference    by   Executor   —  As- 

sigHinciit  for  tlic  Benefit  of  Credi- 
tors.] —  -An  executor  or  administra- 
tor is  entitled  to  prefer  one  creditor 
at  the  expense  of  another.  He  may 
even  confess  judgment  to  a  creditor 


in  e(pi;d  degree  with  another  suing 
him  [lending  the  action  and  plead  it 
in  bar.  and  that  altliough  done  fi_ir 
liie  express  purjiose  of  dei)riving  the 
plaintiff  nf  his  drbl.  C.  S,.  c,  37, 
s.  <)().  as  to  preferential  assignments, 
dues  not  apply  to  executors  or  ad- 
ministrators. An  assignment  of  all 
the  assets  of  an  estate  for  tiic  benefit 
of  some  creditors  cannm  be  attack'til 
by  the  otiiers.  MeArthur  \.  Moc- 
dcnneH.  Ill,  9. 


\'11I.     I.VTF.XT — PKKSSfUi:— EFFErr. 

Intent.]  — .  The  fraudulent  intent 
nuist  l)e  that  of  bi)th  parties.  Tiieker 
V.   y.'uui:.    v.  \V.,   i.S(), 

Pressure.]  —  The  mortgagor  wa~ 
indebted  to  the  Bank  on  promissory 
Uiiies  which  had  Ijeen  renewed  from 
time  to  tinte  and  i)artly  reduced.  The 
manager  refused  t(i  renew  again,  and 
insisted  on  security,  and  the  mort- 
g;igor  gave  a  chattel  murtgagc  under 
the  pressure.  The  manager  swore 
iliat  he  did  not  know  that  the  niort- 
gagnr  had  other  creditors  at  the 
time,  and  the  mortgagor  swore  that 
he  gave  the  mortgage  solely  on  ac- 
count of  the  pre-sure  and  to  gain 
time. 

Ileld.  that  the  mortg;ige  was  valid. 
Ontario  Bank  v.  Miner.  T,  \V..  1(17. 

Pressure.]  _  4()  \'ic.,  c,  43,  s.  .' 
(  R.  .'^,  .M.,  c.  7,  s.  33).  provides  liiiii 
"  every  gift,  conveyance,  etc,  I'f 
goods,  chattels  or  effects  ....  niaili 
by  a  p..>rson  at  a  time  when  he  is  ;ii 
insolve-.it  circumstances,  or  is  unable 
to  pay  his  debts  in  full,  or  know> 
that  he  is  on  the  eve  of  insolvency, 
with  intent  to  defeat,  delay  or  pre- 
judice his  creditors,  or  to  give  any 
one  or  more  of  them  a  preferencr 
over  his  other  creditors,  or  over  an\ 
one  or  more  of  them,  or  which  iia- 
such  effect,  shall,  as  against  thcui,  lu 
utterly  void," 

//('/(/,  that  the  preference  providul 
agiiinst  in  the  statute  is  a  voluntary 
l>refercnce,  and  does  not  apply  to  a 
chattel  mortgage  given  under  pre-  - 
ure  from  a  creditor,  and  a  mere  (!>  - 
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niand  witliout  threatening  legal  pro- 
ceedings is  a  sufficient  pressure. 
Miilsoiis  Bank  v.  llaltcr,  i8  S.  C.  R. 
,SS.  and  Stcplirns  v.  McArthiir.  U)  S. 
C.R.  44').  followed,  fislu'r  v.  Brock. 
Mil.   1.37. 

Pressure.]  —  Pressure  removes 
tran>action  from  the  operation  of  the 
statute.  Tucker  v.  I'oio/.i,'.  T.  \\'.. 
iSo:  Bcrtrand  v.  I'arkcs.  \"III.  173. 

Pressure.]  —  As  to  pre>sure.  the 
C|Ue^lion  to  be  determined  is  whether 
the  debtor  was  actuated  solely  by  a 
desire  to  prefer  in  making  the  as- 
signment, or  whether  the  recjuest  to 
d'<  so  was  the  moving  cause.  Decis- 
ion i>f  Parke.  B.,  in  I'aii  Castccl  v. 
Booker,  J  E\.  (nyi.  followed.  Col- 
quhoun  v.  Seagram,  XI,  339. 

Effect.]  —  Transaction  not  neces- 
sarily fraudulent  because  its  etTect  is 
to  defeat  creditors.  Tucker  v. 
Vouiig.  T.  W..  186. 

Effect.] — A  creditor  in  g.:)od  faith, 
and  without  knowledge  that  the  del)i- 
or   was    insolvent,    took    from    him    a 
chattel   mririgago.       The    transaction  \ 
was  straightforward  and  honest,  but  , 
the  "  effect  "   of   it   was   to  give   the  i 
I'l'rtgagee    a    preference    over    other  1 

iTiditOCS. 

Ifcld.  that   the  mortgage   w.as  void   ' 
.'!~    ag.'iinst    creditors.        Stcl'liciis    \. 
i'l-.  htlnir,  \'I,  496.  j 

Effect.]  —  49  Vic.  c.  45.  s,  2   (R.  \ 
.■^^    M.,    c.    7,    s.    ,^Ti).   does    not    make  I 
\-id  a  conveyance  or  mortgage  mere-   1 
'>■   because    its    effect    is   to   give   <Tne 
I'leditor  a  preference  over  other  cred- 
ii-rs,  but  there  must  be  an  intent  to 
;>;  1  I'er. 

Scnihlc.  —  The  addition  of  the 
vo  ids,  "  or  which  lias  such  effect,"' 
h.i^  not  extended  the  operation  of  the 
-■.iiute  beyond  what  it  would  have 
IimI  without  them. 

W'l'ere  a  chattel  mortgage  effected 
.    .ireference,    but    it    was    given    for 

iual)le  consideration  and  in  rc- 
:'se  to  a  bo)ta  fide  demand  from 
'■'     mortgage — 

Held,  that  the  fraudulent  intent 
V.  as     rebutted.       Molsons    Bank     v. 


Ihiiter,  18  S.  C.  R.  88.  and  Ste[^iiens 
v.    McArthur.    i<j   S.    C.    R.   44O.    fal- 


lowed.    Roe 
facturin)^  Co. 


The 
V\\[. 


Massey 
I  -'0. 


Maiiit- 


IX.  Badgks  oi-  Fr.m-ii. 

Generally.]  —  Circumstances  sur- 
rounding the  execution  of  a  cluiltel 
mortgage,  in  their  tendency  to  show 
a  fraudulent  iirefereiice,  discussed; 
and  the  tritil  Judge's  finding  thereon 
reversed.  McMillan  v.  Bartlett.  II, 
374- 

Possession  Unchanged  — .  I',):eer 
of  J^ezuication.\  —  A  deed  which  the 
graiiKir  has  power  to  revoke,  ami 
which  he  attempts  to  use  as  a 
shield  tigainst  his  creditors,  can- 
not be  otherwise  than  frauduient  and 
void  against  his  creditors.  Re- 
taining possession  of  a  deed  is  a 
\  ery  strong  circumstance  io  show 
that  it  was  really  intended  as  a  shield. 
.So  also  continuing  to  deal  with  the 
property  as  owner.  The  fact  that 
the  grantee  has  sold  certain  of  the 
lands  conveyed  to  him  will  not  pre- 
vent a  decree  being  m;ule  setting 
aiide  the  convevance  as  to  other 
lands. 

Qu(ere — Is  a  bill  to  set  aside  a  con- 
veyance as  fraudulent  and  for  admin- 
istration of  the  grantor's  estate  mul- 
I'farious? 
III.  645. 

Possession      Unchanged.]    —    A 

lease  made  by  a  debtor  of  his  farm 
projicrty.  muier  the  terms  of  which 
the  debtor  was  to  remain  in  posses- 
sion, and  out  of  the  crn])  pay  himself 
5^1,500,  declared  void  as  against  cred- 
itors although  tliere  was  no  evidence 
of  financial  embarrassment  or  inabil- 
ity to  pay  debts  in  full.  IVay  v. 
Massey  Ma)infaetiirini;  Co.,   I\'.   38. 

Non-Registration.)  —  Purposely 
keeping  chattel  mortgage  untiled  is 
iiot  a  badge  of  fraud.  Bcrtrand  v. 
I'arkes,  VIII,   175. 

Sec  Supra,  VI. 


Leacock    v.    Cluunhers, 
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X.     Remedies  of  Creditors. 

Debts  Subsequent  to  Convey- 
ance.] —  Defendant,  J.  S.,  took  up  a 
quarter-section  as  a  liomestead,  per- 
formed settlement  duties,  and  ob- 
tained a  patent.  He  then  made  a 
conveyance  to  J.  R.,  and  J.  R.  con- 
veyed to  M.  S.,  the  wife  of  defend- 
ant J.  S.  Subsequently  to  tliese  con- 
veyances, plaintiff  oljtained  judg- 
ments at  law  against  th(-  defendant  J. 
S.  The  conveyances  were  without 
consideration.  J.  S.  had  no  other 
property.  Within  three  months  after 
the  execution  of  the  'conveyances,  ex- 
ecutions to  the  amount  of  $1,388.38 
against  J.  S.  were  placed  in  the  sher- 
iff's hands. 

Held.  I.  That  the  conveyances 
luust  be  set  aside,  and  equitable  ex- 
ecution decreed.  2.  That  it  is  not 
necessary  that  the  debts  should  have 
become  payable  before  the  fraudulent 
disposal  of  the  property  was  made. 
Brimstone  v.  Smith .  I.  302. 

Who  May  Sue.]  —  The  statute  as 
to  assignments  for  the  benefit  of 
creditors  does  not  prevent  an  action 
in  the  name  of  creditors  where  no 
assignmeiu  lias  been  made.  Stcfeiis 
v.  McArthur,  VI.  496. 

Bill  by  Execution  Creditor  on 
Behalf  of  All  Others.]  —  .\  judg- 
ment creditor,  although  entitled  to 
priority  over  others,  luay  file  a  bill 
on  behalf  of  himself  and  the  others, 
to  have  a  deed  declared  fraudulent 
against  creditors.  Western  Canada 
Loan  &  Savings  Co.  v.  Snow.  VI, 
606. 

See  Infra.  XI. 

Summary  Bemedy  —  Bona  Fide 
Sub-Purchaser  —  Vendor's  Lien  not 
an  Interest  in  Land.]  —  Plaintiffs 
moved  under  rules  803  to  807  of  The 
Queen's  Bench  Act,  1895,  for  an  or- 
der for  the  sale  of  a  parcel  of  land 
alleged  to  have  been  purchased  by 
defendant  in  his  wife's  name  for  the 
purpose  of  delaying,  hindering  or  de- 
frauding the  plaintiffs,  as  judgment 
creditors  of  defendant ;  but  it  was 
shown  on  the  return  of  the  motion 


that  the  wife  had  entered  into  an 
agreement  for  the  sale  of  the  land  tn 
a  iwna  fide  purchaser  who  had  paid 
a  part  of  his  purchase  money  and 
ciuered  into  possession. 

The  plaintiffs  then  served  a  notice 
of  motion  on  the  purchaser,  calling 
upon  him  to  appear  and  state  the  na- 
ture of  his  claim,  and  either  main- 
tain or  relinquish  the  same. 

Held,  that  both  motions  must  be 
dismissed,  as  the  purchaser  could 
not  be  called  upon  to  defend  himself 
in  such  a  proceeding,  and  neither  the 
husband  nor  the  wife  after  the  sale 
had  any  interest  in  the  land,  within 
the  meaning  of  the  rules,  which 
could  .be  ascertained  and  sold  there- 
under, and  the  plaintiff's  only  rem- 
edy under  the  circumstances  would 
be  under  the  garnishing  provisions  of 
The  Queen's  Bench  Act.  Bank  of 
Montreal  v.  Condon,  XI,  366. 

Collateral     Proceeding.]    —    The 

validity  of  a  transfer  alleged  to  he 
fraudulent  as  against  creditors  can- 
not he  attacked  in  a  collateral  actinn. 
Bcrtrand  v.  Hooker.  X,  443 ;  but  sec 
Clay  v.  Gill,  XII,  466. 


XI.   Ple.\ding  and  Parties. 

Intent  —  Insolvency.]  —  It  is  not 
sufticient  in  a  bill  impeaching  a  con- 
veyance as  fraudulent  against  credi- 
tors to  allege  tliat  it  was  made  for 
the  purpose  and  intent  of  defrauding, 
etc..  without  alleging  the  purpose  and 
intent  to  have  been  those  of  the 
grantor.  In  such  a  bill  of  insolv- 
ency of  the  grantor  is  not  shown  by 
alleging  (i)  that  at  the  time  of  the 
making  of  the  deed  the  grantor  was 
indebted  to  the  plaintiff  and  others 
ill  large  sums  of  money:  (2)  and  wn;. 
not  at  the  time  of  making  said  deed, 
or  at  any  time  since,  able  to  pay  his 
creditors  and  others;  and  (3^  was 
and  is.  in  fact,  insolvent.  Charges  of 
fraud  must  be  precise  and  definite. 
The  Western  Canada  Loan  Co.  v. 
Snoii',  VI,  317. 
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Charges  of  Fraud  —  Multifari- 
pusncss.]  —  Precision  in  pleading 
fraud  discussed.  A  bill  by  a  client 
against  solicitors  for  an  account,  and 
to  set  aside  a  conveyance  of  land 
made  by  the  client  at  the  instance  of 
the  solicitors  to  the  wife  of  one  of 
them,  multifarious.  HaKcUi  v.  .Vi<- 
gcnt,  VI.  547. 

Parties  —  On  Behalf  of  All  Other 
Creditors.]  —  A  judgment  creditor, 
although  entitled  to  priority  over 
others,  may  file  a  bill  on  behalf  of 
himself  and  the  others  to  have  a  deed 
dLclared  fraudulent  against  creditors. 
Western  Canada  Loan  &  Savings 
C'K  V.  Snoze.  VI.  606. 

Parties— 0;;  Behalf  of  All  Other 
Creditors.]  —  The  bill  sought  to  set 
aside  certain  conveyances  as  fraudu- 
lent, and  plaintiff's  counsel  contend- 
ed that,  notwithstanding  the  defec- 
tive allegations  of  a  lien  and  charge, 
a  sufHcient  case  was  made  out  for  a 
declaration  that  the  deeds  were 
fraudulent ;  but.  as  the  bill  was  not 
tiled  on  behalf  of  the  plaintiffs  and 
r.ll  other  creditors,  this  contention 
was  held  untenable.  Reese  River 
? lining  Co.  V.  Atzcell,  L.  R.  7  Eq. 
,^47,  and  Longexeay  v.  Mitchell,  17 
Gr.  190,  explained.  Credit  Foncicr 
Fraiieo-Canadieii  v.  Sehult::.   X,  417. 


See    JTestern    Canada   v.    Snoze, 
606. 


VI, 


Parties  —  Cestui  Qui  Trustent.] 
— -  To  a  creditor's  bill  to  set  aside  a 
conveyance  to  a  trustee  for  other 
creditors,  the  cestui  qui  trustent  are 
not  necessarily  parties  defendants.  It 
is  discretionary  with  the  Court.  It  is 
not  usual  in  the  style  of  cause  to  de- 
scribe a  party  in  the  capacity  in 
v.Iiich  lie  is  made  a  party,  e.  g.,  "Ex- 
ecutor of,  etc." 

Seinhle.  —  The  grantor  is  not  a 
proper  party  to  a  suit  to  set  aside  a 
omveyancc  as  fraudulent  against  iiis 
creditors.  Lcaeock  v.  Chambers,  III, 
64  .'1  • 

Parties  —  Grantor  Should  ni:  be 
Made  a   Party.]    —   To   a   bill    oy  a 


judgment  creditor  to  set  aside  a 
fraudulent  conveyance  made  by  his 
delitor  before  judgment,  and  to  have 
the  ISnd  sold  to  pay  the  debt,  the 
dcl)tor  is  neither  a  necessary  nor  a 
proper  party. 

In  such  a  bill  it  is  sufficient  to  al- 
lege that  an  execution  in  the  district 
ill  which  the  debtor  resides  has  been 
returned  nulla  bona  by  the  sheriff, 
and  it  is  unnecessary  to  set  up  that 
the  debtor  has  no  other  property  but 
the  lands  fraudulenly  conveyed. 
Bank  of  Montreal  v.  Black,  IX,  439, 


XII.  Evidence. 

I,  O.  U.j  —  An  I.  O.  U.  was  made 
by  McI).  &  R.  in  favor  of  McL.,  and 
a>>igned  by  him  to  the  plaintiff.  Sub- 
sequently McD.  &  R.  were  served 
with  a  garnishee  order  in  a  suit  of 
the  present  defendants  against  McL., 
;\ttaching  all  monevs  due  bv  them  to 
A.  D.  -McL.  McD.  &  R.  inter- 
pleaded. 

Held,  upon  the  evidence,  that  the 
.-issigmnent  was  only  a  contrivance 
and  not  a  real  transaction,  and  was 
void  as  against  the  defendants.  Bate- 
inan  v.  Merchants'  Bank  of  Canada, 
1,  j6o. 

Insufficient.]  —  Upon  the  evid- 
ence held  that  a  transaction  attacked, 
as  fraudulent  against  creditors,  was 
\alid.     Steele  v.  Ra)nsay,  III,  305. 


XIII.   Disposition  of  Property  or 
Proceeds, 

Grantee's  Accountability  for 
Proceeds  of  Sub-Sale.]  —  The  de- 
fendant, having  sold  the  notes  after 
bill  and  injunction  served,  was  di- 
rected to  account  for  the  money  ob- 
tained  for  tiiem.     Osborne  v.  Carey, 

y.  237- 

Grantee's  Accountability  for 
Proceeds     of     Sub-Sale.]    —  Held, 
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331 


FRAUDULENT  JUDGMENT. 


33:; 


ili 


h 


that  ilu'  right  of  a  phiintilY  to  attack 
a  transactidii  l)y  wliich  projierty  is 
coiueyi-d  l)y  the  judpftiicnt  debtor  to 
a  fraudulent  gr;intce  is  derived  from 
the  statute,  and  goes  no  further  than 
the  setting  aside  of  the  fraudulent 
conveyance,  and  that  a  creditor  can- 
r.ot  take  proceedings  for  that  purpose 
after  the  property  has  passed  from 
the  hands  of  the  fraudulent  grantee 
into  those  of  a  purchaser  for  value. 
Neither  has  he  any  right  to  call  upon 
such  purchaser  to  account  for  any 
money  still  remaining  due  by  him  to 
the  fraudulent  grantee.  The  Union 
Bank  V.   Juirhour.  XII. 


FRAUDULENT  J; 


..MT. 


Confessing  Judgment.] — In  jmr- 
suance  of  an  agrc.ic.  niadc  bo- 
tv  een  the  defendant  H.  v  ■  ''O  \. . 
then  in  insolvent  circumstances)  ;ih1 
certain  of  his  creditors,  two  docu- 
UH'nts  were  executed.  By  the  first 
the  creditors  released  H.  from  all  li- 
ability in  respect  of  notes  lield  for 
his  indel)tedncss  to  them,  and  luider- 
tcok  to  indenmify  liim  against  the 
payment  of  any  such  notes  as  might 
bo  under  discount.  By  the  same  in- 
strument the  original  debts  were  re- 
vived, and  became  immediately  pay- 
al'le.  By  the  second  instrument  the 
creditors  assigned  all  their  claims  to 
the  defendant  D..  in  order  that  an 
action  might  be  brought  for  the  re- 
covery of  all  the  claims.  It  was  at 
the  same  time  verbally  agreed  that 
such  an  action  should  at  once  be 
lirought,  and  that  defendant  H. 
should  facilitate  the  obtaining  of  the 
judgment.  On  tlie  day  after  the  ex- 
ecution of  these  documents,  a  writ 
was  issued.  Service  was  at  once  ac- 
cci)ted  by  an  attorney  for  11.  De- 
clrration  and  pleas  were  filed  on  the 
same  day.  On  the  day  following 
the  defendant  was  examined  on  his 
pleas,  and  on  the  next  an  order  was 
made  strik-ing  out  the  pleas,  upon 
which  judgment  was  signed,  and  ex- 
ecution issued.  Upon  a  1)ill  filed  by 
a  subsequent  judgment  creditor — 


llchi.  that  the  judgment  obtaimd 
by  D.  was  void,  as  against  the  pl.ini- 
tilTs,  as  being  a  fraudulent  pretci- 
ei.ce.  I'nion  Bank  of  Loi\.'cr  Can- 
ada v.  Doui^lass,  I.  i,s.> 

Upon  appeal — Held,  reversing  tlic 
judgment  of  Taylor.  J.,  and  follow- 
ing McDonald  v.  Cronihie,  that  the 
judgment  was  not  void  as  a  frauihi- 
lent   preferences.     II.   309. 

Confessing  Judgment.]  —  In 
pursuance  of  an  agreement  made  lie- 
tween  the  defendant  McL.  (who  was 
then  in  insolveiu  circumstances)  ami 
certain  ot  his  creditors,  two  docu- 
ments were  executed.  By  the  one. the 
creditors  signing  it  agreed  to  release 
McL.  from  any  lialjility  upon  any 
notes  they  had  received  from  him 
th.en  under  discount,  and  to  indenmi- 
fy him  by  retiring  these  at  matiuMty. 
reserving.  however,  their  claims 
against  him  in  respect  of  the  original 
consideration  for  which  the  notes 
we'"c  given.  By  the  other  document 
lb.  same  creditors  assigned  and 
transferred  all  their  claims  against 
McL.  to  the  defendant  McK..  in  or- 
der that  one  action  might  1)e  brought 
for  the  aggregate  aiuount  of  the 
claims.  The  amount  recovered  to  be 
distrilnued  aiuong  tiiese  creditors 
pro  rata.  A  writ  was  issued  on  the 
26th  June,  and  defendant  McL. 
served.  An  appearance  was  entered 
on  ^8tli  June :  the  saiue  day  a  declar- 
ation was  filed  and  served,  and  a  plea 
of  payment  filed  for  the  defendaiii. 
The  satiie  day  defendant  McL.  w;!< 
examined,  and  on  the  next  day  :i;i 
order  was  made  striking  out  the' 
plea,  upon  which  judgmeiu  was  sign- 
ed and  execution  issued.  Upon  a  bill 
filed  by  the  plaintiffs,  who  were  suli- 
seriuent  creditors — 

Held,  that  the  judgiuent  recovered 
by  McK..  as  against  McL..  and  the 
execution  issued  thereon,  were  framl- 
ulent  and  void  as  against  the  plain- 
litT-;.  Hank  of  Xova  Scotia  v.  ^f^^- 
Keaiid,  I,  175. 

Consent  Judgment.]  —  The  de- 
fendant X.  l)eing  indebted  to  the  de- 
fendants C.  and  S..  they  commenced 
an  action  against  him  to  recover  the 
amount  due.       An  acceptance  of  ser- 
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vii-c  was  given,  appearance  entered, 
(kclaratioii  and  pleas  filed,  an  order 
10  .strike  out  the  jileas  obtained,  judg- 
ment signed  and  execution  issuid  all 
en  the  same  day.  Plaintiffs  had  also 
I  litaincd  judgment  and  execution 
against  N..  and  now  fded  their  hill  to 
set  aside  tlic  judgment  and  execution 
obtained  by  defendants  C.  and  S.  On 
an  ai-'plication  to  contiiuie  an  interim 
injunction  to  restrain  proceedings 
unon  the  judgment  of  the  defendants 
C.  and   S.— 

//('/(/.  that  the  injunction  should 
be  continued  till  the  hearing.  I[7n7- 
lii!iii.  V.  Cooper,  II.  II. 

Judgment  Whei-e  no  Debt  Ow- 
ing- —  Interpleader  —  Form  of  Issue 
—  .liliiiissihility  of  F.fidenee  Ciuler.] 
—The  fact  that  a  debtor  facilitates 
one  creditor  in  obtaining  speedy 
judgment  in  a  mode  other  than  those 
prohibited  by  section  122  of  The  Ad- 
ministration of  Justice  Act.  18S5  { R. 
S.  M..  c.  I.  s,  60).  does  not  of  itself 
render  the  judgment  void  as  against 
other  creditors. 

An  iiuerpleader  issue  provided  for 
the  trial  of  the  cpiestion  whether  the 
writs  of  execution  of  the  plaintitTs 
against  L..  or  some  or  one  of  them, 
were  entitled  to  prioriiy  over  the 
writ  of  execution  of  the  defendant 
against  L..  with  resneci  to  the  pro- 
ceeds of  the  sale  of  the  goods  and 
chattels  of  the  said  L.  realized  by 
the   sheriff. 

Ifeld.  that  it  was  open  to  the  plain- 
t-lTs  on  this  issue  to  show  at  the 
irial  that  there  was  no  debt  owing 
fn.in  L.  to  ihe  defendant,  and  that 
the  judgment  was  merely  a  fraudu- 
lent device  to  defeat,  delay  or  defraud 
creditors,  and  so  void  as  against  the 
p'ainlilTs. 

L.  was  in  financial  diftictdties.  and 
several  actions  had  been  begun 
against  him  by  creditors,  when  the 
defendant,  his  wife,  brought  an  ac- 
ti'tn  on  two  sums  of  monev  alleged 
to  have  been  lent  by  her  to  I,. — $1,000 
lent  in  iSS^!  and  Si.joo  lent  in  iK*). 
I.,  was  at  that  time  heavily  in  debt. 
The  first  sum  had  been  obtained  for 
loss  under  a  policy  of  fire  insurance. 
The  insurance,  it  was  alleged,  was  on 
.srcods  partly  the  property  of  L.   and 


jiartly  of  his  wife.  The  insurance 
was  mostly  011  hotel  furniture,  which 
was  paid  for  by  L.  The  wife  claim- 
ed iiart  of  the  insur;ince  to  have  been 
on  her  wardrobe,  but  there  was  no 
evidence  to  show  its  value  or  the 
amount  for  wdiich  it  was  insured.  L. 
effected  the  insurance,  paid  the  pre- 
miums and  received  the  insurance 
money  after  the  loss.  The  second 
sum  was  derived  froiu  property  that 
belonged  to  the  husband  and  was 
conveyed  t(^  the  wife  without  consid- 
eration. 

The  trial  Jud.ge  fnuid  that  the 
debts  that  L.  owed  at  the  time  of 
these  transactions  were  subseipiently 
]iaid.  and  before  anv  indebtedness  to 
the  plaintiff  arose.  It  appeared,  how- 
ever, that  L.  durine  this  time  was 
liot  succeeding  in  his  business,  but 
running  into  greater  debt. 

Ifelti.  that  the  wife's  judgment 
must  be  postponed  to  those  of  the 
other  creditors.  Xezeinan  v.  L\ons, 
VIII.  271. 


GAMING. 

See  CinMiN.M.  I..\w.  IX. 
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Claims   Available   by   Equitable 
Execution.   ]  —  Where  A.  has  sold 
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and  conveyed  land  to  B.  under  an 
agreement  tliat  if  B.  could  at  any 
time  re-sell  the  property  for  a  larger 
auKJunt  lie  would  account  to  A.  for 
the  excess,  there  is  nothing  upon 
which  to  hase  a  garnishing  order  at 
the  instance  of  a  creditor  of  A.,  as 
there  is  neither  any  debt  owing  or 
accruing  from  the  garnishee  to  the 
debtor,  nor  any  claim  or  demand 
arising  out  of  trust  or  contract  which 
could  be  made  available  by  e(|uitable 
execution,  nor  would  it  be  proper  in 
such  a  case  to  appoint  a  receiver  un- 
der section  39,  sub-section  li,  of  The 
Queen's  Bench  .'Kct,  1895. 

The  claims  and  demands  referred 
to  in  rule  742  of  the  Act  as  re-enact- 
ed by  60  \'ic.,  c.  4,  are  those  that 
would  be  available  by  e(|uitablc  ex- 
ecution at  the  suit  of  the  judgment 
debtor  himself,  and  not  at  the  suit  of 
the  jiulgment  credit(jr.  McFaddcn 
V.  James  Kcr,  XII,  487, 

Damages  —  .issigiiuiciif  of  Debt 
by  Drfi'iiditiit.]  —  A  claim  against  a 
Railway  Comjiany  for  damages  for 
injuries  sustained  may  1)e  attached  by 
a  creditor  of  the  person  injured.  The 
fact  that  a  defendant  has  assigned 
his  claim  against  the  garnishee  is  no 
reason  for  setting  aside  the  att;ich- 
ing    order.        Gcrric    v.    Kitthcrford. 

Ill,    JQU 

Debts  Due  to  Defendant  and 
Another,]  —  Cannot  be  attached. 
BriKi'ii  V.  Paris,  IX.  534. 

Municipal  Moneys  —  Xot  At- 
tachable]— The  treasurer  of  a  muni- 
cipality is  not,  as  such,  a  "  tliird  iier- 
son  indebted  or  liable  "  to  it  within 
the  meaning  of  section  8  of  The 
Garnislunent  Act,  R.S.M.,  c.  64,  and 
its  fnuds  in  his  hands  cannot  be  at- 
tached to  answer  a  del)t  of  the  muni- 
cipality. Seymour  v.  Brown,  29  L. 
J.  Ex.  243,  not  followed,  London  & 
Canadian  Loan  &  .Issurance  Co.  v. 
Morris,  IX,  431, 

School  Taxes  —  Not  Attachable 
—  Public  Policy.]  —  The  plaintiffs 
having  recovered  a  judgment  against 
a  school  district,  sought  to  attach  the 
amount  levied  on  the  garnishee  for 
rates    or    taxes    imposed    for    school 


pr.rposes  for  the  years  18S4  to  i8yj, 
inclusive,  in  respect  of  lands  of  the 
garnishee  within  the  school  district. 
Held,  that  these  rates  or  taxes  did 
ntjt  constitute  a  debt,  obligation  or 
lir'.b'liiy  which  could  be  attached  un- 
der The  Ciarnishment  .\ct,  R.  S.  M,, 
c.  (.4,  to  answer  a  claim  against  the 
.School  Board. 

Per  Taylor,  C.  J.— The  repeal  of 
all  former  School  Acts  by  The  Public 
Schools  .'\ct  of  1890,  put  an  end  to 
the  right  of  a  .school  district  to  col- 
lect any  arrears  of  such  taxes,  and 
since  the  passing  of  the  latter  .\ot, 
school  districts  in  Manitoba  have  no 
power  to  levy  or  collect  taxes,  but  it 
must  be  done  for  them  by  the  muni- 
cipal councils.  The  Inieri)retaiiiin 
Aci.  R.  S.  M„  c.  78,  s-s.  II  &  12. 
cannot  be  relied  on  to  save  the  right 
of  collecting  arrears  of  taxes,  be- 
cause trustees  have  not  under  the  re- 
pealing Act  any  such  right. 

/'(V  Dubuc,  J. — It  would  be  against 
public  policy  to  .allow  the  taxes  lev- 
ied by  a  school  district  to  be  inicr- 
ctpted  by  an  attaching  order  in  favor 
of  a  creditor,  because  the  trustee- 
might  thereby  be  prevented  from 
carrying  on  the  work  for  which  the 
corjioration  was  created,  especially 
since  the  Act  provides  by  section  234 
an  ader|uate  remedy  enabling  a  cred- 
itor to  issue  an  execution  with  an  in- 
dorsement directing  the  sheriff  to 
levy  an  additional  rate  on  propoity 
owners  to  pay  off  the  judgment. 

Per  Killam,  J.  —  Without  an  ex- 
press provision  in  the  statute  to  that 
effect,  a  public  corporation  cannot 
sue  in  a  Court  of  law  to  recover  tax- 
es levied  on  a  ratepayer  under  the' 
l^nvers  conferred  by  the  statute,  and 
although  the  former  School  Acts  en- 
abled the  trustees  to  take  proceed- 
ings before  certain  tribunals  to  en- 
force payment  of  the  taxes,  the  or- 
dmary  relation  of  debtor  and  credi- 
tor was  not  thereby  created,  nor  were 
the  taxes  thereby  constituted  a  debt, 
oldigation  or  liability  within  the 
meaning  of  section  8  of  The  Garnish- 
ment Act,  such  as  can  be  attached 
in  the  hands  of  a  ratepayer  to  meet 
a  debt  of  the  corporation.  Candida 
Permanent  v.  East  Selkirk,  IX,  331. 
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Trust  Funds  —  /?(7i7//?.]— Moneys 
cclloetod  ijy  a  bailiff  under  execu- 
tions and  paid  into  wliat  was  called  a 
trust  account  in  a  Bank — 

//(•/</,  to  be  attachable  by  the  bail- 
iff's creditors,  it  appearing  that  the 
same  account  was  used  for  his  own 
private  purposes.  A  bailiff  is  debl- 
cir  ii>  an  execution  creditor,  on  whose 
e.vecution  he  receives  money;  not  in 
any  liense  a  trustee  for  him  of  the 
p;irticular  fund.  Re  Monkmaii  & 
(iordon;  The  Merchants'  Bank  of 
Canada,  Garnishees,  III,  145. 

Trust  Funds  —  Debts  Due  to 
Trustee.]  —  Plaintiff  sold  a  slock  of 
gi.ods  to  defendant,  and  took  a  mort- 
g.-ipo  upon  it,  and  all  goods  which 
inislit  be  afterwards  added  lo  it,  as 
security  for  payment.  At  the  same 
time  an  agreement  was  entered  into 
whereby  the  defendant  was  to  carrA- 
on  business  with  the  stock,  and,  after 
making  deductions  for  expenses,  etc, 
was  to  remit  the  receipts  to  the  plain- 
tiff daily.  Creditors  of  the  defend- 
ant having  attached,  by  garnishee 
orders,  certain  debts  due  to  the  de- 
fendant for  goods  sold  in  the  busi- 
nc'-s — 

Held,  that  sucli  creditors  were  not 
er.tiiled  to  such  debts  as  against  the 
plaintiff.  Garnishee  orders  take  ef- 
ftci  only  as  against  that  which  llie 
(kiiior  can  properly,  and  without  vio- 
latifin  of  any  other  rights  of  any  one 
else,  grant.  The  Chattel  Mortgage 
Act  does  not  apply  to  such  a  case. 
Camf'hell  v,  Geiniiiell.  VI,  355. 

Trust  Funds  —  Onus  of  Proof 
11  here  Aecount  a  Mixed  One.] — De- 
fendant, F..\.,  was  at  one  time  carry- 
ing on  business  in  partnership  with 
his  brother,  and  plaintiffs  recovered 
a  judgment  against  the  firm.  He 
was  also  a  County  Court  Clerk,  and 
aeted  as  an  agent  for  two  insurance 
companies  and  two  loan  companies. 
In  connection  with  these  employ- 
nicnis  he  opened  an  account  in  a 
Bank,  which  was  styled  "  Frederick 
Axford.  trust,"  in  which  were  de- 
ii'siied  trust  moneys  or  moneys  re- 
presenting trust  moneys.  Plaintiffs. 
jiidgnient  creditors,  obtained  an  or- 
der  garnishing    the    amount    at    the 


credit  of  the  account,  and  then  ap- 
plied to  have  the  money  paid  over  to 
them.  The  evidence  showed  that  F. 
A.  drew  out  from  this  account  mon- 
eys for  his  own  purposes,  or  moneys 
to  rejiay  other  trust  moneys  received 
by  him  before  the  opening  of  this  ac- 
c(  unt,  which  he  had  used. 

Held,  that  the  improper  withdraw- 
al by  a  trustee  of  moneys  from  a  trust 
account,  and  the  improper  use  by 
him  of  moneys  so  withdrawn,  can 
never  deprive  other  trust  moneys  ly- 
ing at  the  credit  of  the  account  of 
their  trust  character. 

I'nless  the  money  is  money  with 
which  the  debtor  can  deal  as  his 
own,  it  cannot  be  garnished. 

Where  the  account  is  a  mixed  one, 
the  onus  is  on  the  party  seeking  to 
attach  it  to  show  that  the  money  is 
the  debtor's  with  which  ho  can  deal, 
and  in  llie  absence  of  proof  that  the 
account  or  sf)  much  of  it  is  his,  the 
mcney  will  lie  treated  as  all  trust 
money. 

In  the  absence  of  clear  evidence 
that  the  balance  in  the  account  did 
not  consist  of  trust  moneys,  it  should 
be  held  to  be  so.  Stohart  v.  .l.v- 
ford.   IX,    iS. 

Necessity  for  Privity  between 
Debtor  and  Garnishee.]  —  The  de- 
fendant was  an  Indian  agent  in  Man- 
itoba of  the  Government  of  Canada, 
and  was  paid  his  salary  through  the 
Ijranch  of  the  Ontario  Bank  at  Win- 
nipeg. The  Bank,  without  any  com- 
munication with  the  defendant,  placed 
two  successive  months"  salary  at  his 
credit  when  due,  against  which  at- 
taching orders  were  issued  by  M. 
the  assignee  of  a  judgment  obtained 
by  the  Bank  against  the  defendant. 

//■'/(/,  that,  notwithstanding  what 
was  done  by  the  Bank,  no  privity 
having  been  established  between  it 
and  the  defendant,  the  money  still 
remained  under  control  of  the  Crown 
and  could  not  be  attached,  McMick- 
en  V.  Clarke,  T.  W.,  157, 

Necessity  for  Privity  —  Money 
in  Court  —  Proof  of  fud^)ncnt  in 
Interpleader.]  —  The  sheriff,  under 
a  writ  of  fi.   fa.   goods,   went  to  the 
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premises  of  tlie  jiidgnicnt  dcbtdrs. 
who  were  a  firm  of  grocers,  v.lieii  lie 
found  S.,  the  landlord's  l)ailitT,  in 
liossessidn  nnder  a  distress  foi-  rent, 
and  he  grne  llie  latter  :i  warrant  {<> 
hold  for  him.  'J'he  landlord's  baililY 
sold  the  goods  seized  by  auction  to 
\V.  on  ,?otIi  December,  iXor,  f(ir  $_',- 
ojt.  W.  ])aid  ;i  deposit  of  $200.  On 
-ind  Jamiary.  iS(}_',  M.  &  Co.  served 
a  garnishing  order  on  W.  On  the 
morning  of  3rd  January,  iSqj,  T. 
McK.  &  Co.  placed  a  second  execu- 
tion in  the  hands  of  the  sheriff.  On 
the  evening  of  3rd  January,  \V.  tool< 
pr^ssession  of  the  goods.  After  pay- 
ing the  landlord  and  the  first  execu- 
tion, \V.  ]);\\(\  the  residue  of  the  pur- 
cha.se  money  into  Court  under  the 
garnishing  order.  An  interpleader 
issue  was  directed,  in  which  the  gar- 
nishing cretHtors  were  made  plain- 
tiffs, and  the  execution  creditors  de- 
fendants. At  the  trial,  tlie  execu- 
tion creditors  proved  the  writ  of  ex- 
ecution, but  did  not  prove  the  judg- 
ment, and  the  evidence  was  conllict- 
ing  as  to  whether  the  property  in  tlu' 
goods  passed  to  W.  on  30th  Decem- 
ber, the  day  of  sale,  or  on  3rd  Janu- 
ary, the  day  he  took  possession. 

Ilchl.  that  the  purcliase  money  was 
owing  Xo  the  landlord  or  his  bailiff 
only,  and  that  there  was  no  privity 
l)etween  the  jjurchaser  and  the  judg- 
U'cnt  debtor,  and  no  attachable  debt 
ov.ing  from  the  purchaser  to  the 
ju.dgment  debtor,  iifiiiis  v.  U'riiiht. 
2  H.  i*t  N.  5J7.  and  Yates  v.  llast- 
-ivood.  6  Ex.  805,  followed. 

Ifcld,  also,  that  the  money  having 
been  paid  into  Court  under  the  gar- 
nishing order,  the  garnishin,g  credi- 
tors iiad  a  f^riina  facii'  claim  upon  it. 
and  notwithstanding  the  form  of  the 
issue,  the  onus  was  on  the  execution 
creditors   to  prove   their  claim. 

//(■/(/,  also,  that  the  right  of  the 
second  execution  creditors  to  the 
motley  depended  wholly  on  the  time 
when  the  property  in  the  goods  pass- 
ed to  the  purchaser,  and  as  the  evid- 
ence was  conllicting  and  uncertain, 
there  should  be  a  new  trial  ui>on  tliat 
point. 

Held.  also,  that  it  was  necessary 
for  tlie  second  execution  creditors  to 


P'.o\c.  as  against  third  parties,  a 
judgment    as    well    as    an    executi.ui. 

i\  new  trial  was  directed,  with,  ut 
costs  to  either  party. 

/'(T  Killam,  J. — The  second  ex- 
teutioii  creditm-s  having  f.-iikMl  to 
])ro\e  their  jinlgmeiit,  should  pay  the 
costs.  MiicddiuilJ  V.  Cttnuiiiniis, 
VIII,  406. 

Foreign  Corporation.]  —  Appli- 
cation l)y  defendant  to  set  aside  .-i 
garnishing  order.  The  debt  alleged 
to  be  due  by  the  ganrishees  was  in 
respect  of  a  life  insurance  policy. 
The  Insurance  Com])aiiy  (the  garn- 
ishees) had  no  office  in  the  Province. 
L.  &  K.  acted  ;is  its  agents  in  W'iii- 
iiijieg.  lia\ing  power  merely  to  re- 
ceive applications  for  insurance.  Tlie 
premiums  were  payable  at  Montreal, 
and  the  amount  insured  in  case  nf 
death  was  also  payable  at  M'nitreal. 

J  J  eld,  that  as  the  Insurance  Ciiii- 
pany  could  not  be  sued  in  this  Prnv- 
ince,  the  garnishing  order  should  lie 
discharged.  Mc.lrtliur  v.  Macd  n- 
cU.  I,  m- 

Foreign    Corporation.]  — .  Wlun 

it  is  sought  to  attach  moneys  in  the 
bands  of  a  corjioration.  it  must  be 
shown  that  the  Company  lias  an  ■of- 
fice in  this  Province,  and  is  carryint; 
(Ml  business  through  some  branch  ^r 
agency  here. 

In  the  case  of  the  Northern  ,\- 
surancc  Company,  garnishees,  it  ap- 
peared that  the  head  office  was  in 
Abnitreal,  and  that  it  had  no  office  in 
this  Province;  although  there  were 
persons  here  who  received  app!ic:i- 
tions  for  insm'.'ince.  and  jiending  ilio 
teference  of  these  to  Montreal,  wrre 
empowered  to  grant  temiiorary  in- 
surance for  thirty  days,  but  all  ap- 
Iilicitieiiis  had  to  be  sent  to  the  lieail 
ol'lice.  where  they  were  accepted  •<': 
rejected:  the  jiolicies  were  issued  at 
Montreal,  the  premiums  were  payable 
there,  and  the  amount  assured  wa-, 
in  case  of  loss,  iiayable  there  also. 

Held,  that  this  Company  could  not 
lie  said  to  carry  on  business  in  tins 
Province,  or  to  be  within  the  juris- 
diction, so  as  to  admit  of  nionevs 
due  bv  them  being  garnished,  .b'r- 
Artltur   V.    Maedonell,    i    M.    R.   3,;4. 
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.inil  I'lirhi-r  v.   Otlcttr.    15    1'.    R.   69. 
tulliiwcil.     lU-aiii!   V.   I'd'i'is.    IX,  534. 

^rc'   (;/i()    .MukTGAGKS,    111. 


II.  Proceedings  and  rKAciicE. 

Equity  Practice— /'oti'.t  /o  t/i/ni- 
w/(.  I  —  Held.  atTirining  ihe  dfilcr  (if 
thf  Rufcrcc.  that  uiukr  C.  S.,  c.  ,^7, 
s.  ;S,  the  Court  has  power  to  issue 
g.irnishinR  or  attaching  orders  in 
niiiitv  suits.  Ciiiiicroii  v.  Mcllroy. 
I.  I'jS. 

Sufficiency  of  Affidavit  —  Action 
l\iuliii,!^.  I  —  Held,  thai  tiie  oniis^ion 
t<i  Mate  in  terms  thai  "  ihe  action  is 
pu-.tling  "  in  an  athiknit  on  which  a 
gaiiiishing  order  is  made,  is  a  fatal 
cliicction  to  the  order.  Slwrcy  v. 
Baker.  1.  28J. 

Sufficiency  of  Affidavit.]    —   An 

atVulavil  upon  which  a  liarnishin^  or- 
der issued,  stated  tiiat  the  garnishees 
reside — not  that  they  are — wiihin  the 
jurisdiction. 

//.•/(/,  sufficient.  Ilainilton  v.  Mc- 
/''//((/(/,  II,   1 14. 

Sufficiency  of  Affidavit.]  —Held. 
ail  afiida\'it  for  a  garnishing  order 
iiii'si  he  made  hy  tlie  plaintiff  hiin- 
.-elf.  (ir  liy  liis  allorne\',  or  hy  some 
iii'e  in  the  plaintiff's  emiiloymciU, 
coiidiK'ting  his  hnsines-.  and  in  that 
ua\-  luiviiig  a  knowledge  of  his  af- 
fair^.    Lee  V.  Sunnier.  II,  iiji. 

Sufficiency  of  Affidavit.]    — •  An 

;i!;ida\it  for  a  garnishing  order  slat- 
ed: '■  I  have  reason  to  helieve  that 
the  City  of  W'imnpeg  is  indi-hied  to. 
liahle  to,  or  under  some  oliligation  to 
the  dei'endants." 

Held.  I,  Sufficient.  J.  That  all  ob- 
jiciions  to  the  validity  of  garnishee 
oiilcrs  are  open  to  the  judgment 
(k'ltor,  ,S7.  IU)nifaee  v,  Kelly,  the 
City  of  Winnipeg.  Garnishees.  II, 
219. 

Sufficiency  of  Affidavit.]  —[[eld. 

an  aflidavit  for  a  garnishing  order 
iiniNt   cither   state   positively   that   the 


g.■lrni.^hee  is  indehted  or  liahle  to  the 
defendant,  or  it  nuist  follow  tlie  ex- 
act wording  of  the  amending  statute, 
4()  Vic,  c,  49,  s,  12,  that  deponent 
"  has  reason  to  helieve,"  II  is  jiot 
.sufficient  to  state  that  the  deponent 
is  "  informed  ;ind  verily  believes." 
Grant  v,  Kelly.  1 1,  _•_'_•, 

Sufficiency    of    Affidavit.]     —    i. 

The  gre.'ilcst  strictiu^s  is  retpiited  as 
to  the  material  ui)on  which  a  garnish- 
ing order  before  jndgmeiu  is  ob- 
t;iined,  -'.  The  omission  of  the  words 
"  after  making  ;dl  just  allowances," 
is  fatal,  although  the  action  be  for 
malicious  luosecution,  3,  A  state- 
ment that  the  g;irnishees  (an  incor- 
l)or;itcd  Hank )  have  an  agency  and 
branch  cstablishmeiu  for  the  trans- 
action of  all  the  business  of  the 
I'l.ank,  al  the  City  of  \\'inni|)eg,  is 
not  a  positive  statement  that  the  gar- 
nishees are  within  the  jurisdiction, 
and  is  insufticient,  4,  (Jiucrc — Can 
a  garnishing  order  he  obtained  in  an 
action  for  mjilicious  prosecution? 
Xagengast  v.   Miller.   III.  241, 

Sufficiency  of  Affidavit — .Iniend- 
nient  of  Order  —  Style  of  Cause.]  — 
L'pon  an  application  to  set  aside  a 
garnishee  attaching  order  obtained 
after  judgmeiu  :  i.  Upon  the  grouiul 
that  in  the  atVidavit  upon  which  it 
was  gr.anted  the  naiues  of  the  garni- 
shees appeareil  in  the  slyle  of  cause. 

Held,  although  irregular,  these 
names  were  surplusage, 

2.  L'pon  the  ground  tiiat  in  the 
style  of  cause  in  the  order  the  iilain- 
ti ff  and  defendant  were  not  called 
'■  judgment     creditor  "     aiul 


l)Ut 


plainlitt 


judg- 
and 


obi  eel  I  on. 
as    In    the 


gann- 


nicnl     del)loi-, 
"defendant." 

Held,  not  ;i   fatal 

,^.  The  affidavit 
shtes  being  wiihin  the  utrisdiciion 
v.as  as  follows:  "1  am  informed 
and  h;i\e  reason  to  bclie\  e  "  that  so 
and  so.  naming  them,  are  indebted, 
etc.,  to  the  extent  of  aboiu  $120,  "and 
the  above  namctl  garni.-^hees  reside 
within,  etc." 

//(•/(/,  sufficient. 

4.   The  order  attached  debts  to  an- 
swer a  judgment  '"  to  be  recovered," 
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m 


y^ 


• 

wlicrcas    the    jikIki'H'iU    liad    .ilrtady 
Ijccn  recovered. 

//<■/(/,  aiiK'ndahli'.  A  Jtuliic  lias 
liowcr  t(i  ic><eiiid  till'  ex  f'liilc  (irder 
(jf  aiioilii-r  ludgc.  Ontario  Haul:  v. 
I'iliic.   III.  (>77. 

Sufficiency  of  Affidavit  —  I'ro- 
culttrc  rrcsirihcil  hy  Slatiilt'.\ — An 
artidavit,  nii  wiiicli  a  garnislRu  order 
was  obtained,  stated  that  "  I  iiave 
reason  to  Ijciieve  tliat  Ci.,  as  tiie  Clerk 
of  the  Kxeeutive  Council  of  Mani- 
toba, is  indebted  or  liable  to  M,.  one 
of  tlie  above-named  judgment  debt- 
ors, in  the  sum  of  $_'oo;  "  bui  omit- 
ted to  st;ile  that  the  n'l'ii'-'^h'-'^-'  "  '^ 
within  the  jurisdiction  of  the  Court." 

Jhid.  that  the  affidavit  was  defec- 
tive, and  that  the  order  issued  on  it 
was  a  nullity. 

ICnactnients  prescribiiifj  procedure 
ill  the  Courts  are  to  be  construed  as 
imperative.  McKay  v.  Xaiitoii.  7  M. 
R.  jso,  followed.  French  v.  Martin. 
Mil  362. 

Abandonment  by  Attaching 
Creditor  —  Costs  —  I'oriii  of.\  —  .\ 
garnishee,  upon  the  first  return  of  a 
siumiions  to  pay  over,  filed  an  affi- 
davit alleging  an  assignment  of  ihe 
debt  by  the  judgment  debtor  ])rcvioii< 
to  attachment;  and  also  denying  the 
eixstence  of  the  <lebt.  but  this  denial 
was  not  in  sutTu  ient  fcjrm. 

Held,  that  the  plaintiflf  might  elect 
to  abandon  the  proceedings  without 
costs.  The  Nor'-ll'est  Fanner  v. 
Cii'inan,  VI,  118. 

Chamber  Jurisdiction.] — Where 
it  was  allege  1  that  the  right  to  mon- 
eys attached  in  the  hands  of  a  gar- 
nishee and  owing  to  a  f<:)reigii  Com- 
pany had  i^assed  to  a  receiver  of  the 
Company  by  virtue  of  a  winding-up 
order  made  in  the  foreign  country 
by  the  Court  having  jurisdiction 
there  before  the  date  of  the  attaching 
order — 

//('/(/.  that  the  question  of  the  val- 
idity of  the  attaching  order  as  against 
the  receiver  or  other  creditors  should 
not  be  determined  on  a  Chamber  ap- 
plication to  set  the  order  aside,  but 
in  some  more  formal  proceeding 
Brand  v.  Green,  XII,  337. 


III.    ()l'r.l<.\TIoV     ANli    F.I-KEI  r 


Right  of  Attaching  Creditor  . 

To  linforee  Judgnwnl  Recovered  l'\ 
Ih'htor  .1  gainst  Uarnishce.] — li.  aiiii 
I',  had  a  judgment  against  .\, ;  .\lc.\, 
obtaiiu-d  a  judgment  against  B.  ami 
I',  and  garnished  A. 

Ifeld,  that  .Mc.\.  bad  no  right  in 
enforce  the  judgmenl  of  H.  and  I' 
against  A.,  nor  to  rank  under  tli.it 
judgment  as  ;igainst  the  lands  of  .\. 
in  a  contest  for  priority  aniong>i  In- 
iudgmcnt  creditors.  .Ihell  v.  .■J//1I11 
III.  4U7. 

L'lion  appeal — 

//('/(/  (affirming  Killani,  J.),  ili.it 
the  service  of  a  garnishee  attachiim 
order  binds  the  debt  ilue  by  a  gaiir 
ishee.  but  cb^es  noi  transfer  to  tht 
jilaintiff  the  --tcuriiies  held  for  tlu' 
(Itbt  or  give  any  right  to  take  advaii- 
t.'ige  of  the  position  of  the  debtcjr  in 
respect  of  such  securities,  .ll'cll  v. 
.  Ulan.  V.  25. 

Payment  Under  Attaching  Or- 
der—  Xot  Xiwssarily  a  Dischari^i'.] 
— One  Henry  Foulds.  having  leased  ;i 
parcel  of  land  to  the  defendant,  as- 
signed the  reversion  to  trustees  tor 
the  plaintiff.  On  1st  .Xpril,  iSij;. 
the  defend.int  owed  $yo  for  rem  >if 
the  premises,  and  soon  afterward-  a 
jiulgment  creditor  of  Henry  Foiilib 
olnained  an  ortler  attaching  tlii>  rent 
In  May  following  an  order  was  ni.ule 
for  the  payment  of  the  $90  to  the 
judgment  creditor,  no  one  appearing 
to  show  cause  so  far  as  the  order 
showed.  Thereupon  the  defendant 
liaid  the  rent  as  required  by  the  or- 
der, although  he  had  notice  of  the 
assignment,  as  the  Judge  at  the  trial 
found,  before  the  service  of  the  at- 
taching order.  The  plaintiff  then 
brought  this  action  to  recover  the 
$00. 

Ifeld.  I.  That  the  payment  to  the 
garnishing  creditor  was  no  defence, 
notwithstanding  that  the  order  had 
not  been  set  aside.  In  re  Smith.  20 
Q.  B.  D.  321.  distinguished.  2.  That 
it  was  not  necessary  for  plaintifT  be- 
fore suing  to  take  proceedings  und'T 
ride  425  of  The  Queen's  Bench  Act. 
1895. 
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y  That  notice  nf  the  assignment 
>hinild  liavi'  heen  given  i>y  the  tnis- 
ta'S.  as  ref|iiired  hy  the  statute,  4  & 
;  .\nne,  c.  10,  s.  10,  Imt  as  defendant 
jiad  reeeivtd  notice  no  elTect  should 
jiC  given  to  this  nhjection,  fnlli)\ving 
Lunih'y  v.  Ihnliison,  16  East.  199, 
l-Kiihis  V,  Clhuubcrs,  XI,  300. 


IV'.  QiwsiiiNr.  Okdf.r. 

Jurisdiction     of    County     Court 

Jud^e  -•  (.ianiisliCi-  (hit  /'  hirisilic- 
tu'u.\  —  A  Cniinty  Cmirt  Judge  has 
power  to  set  aside  a  garnishing  order 
made  in  a  Queen's  Bench  action.  A 
Rarnishing  order  was  sei  aside  upon 
It  appearing  that  the  garnishee  did 
lint  reside  witliin  the  jurisdiction, 
hilt  was  tiiere,  when  served,  only 
tunpnrarily,  PicL'  v.  ///(.;■/;. w.  \',  250. 

Jurisdiction    of    County    Court 

Judge.  I    —    .\    County   Court  Judge 

lias  power  not  only  tn  grant  a  gariii- 
-Irm  'Uacliing  order  in  a  Queen's 
B'  -ase.  l)Ut  also  to  set  the  order 

,T  iniproperlv  issued,     Tlioinf- 

ic.  allacc.  Hi.  686. 


\'.  Claims  of  Third  P.\rties. 

Payment  into  Court — Suggestion 
of  Third  Party.]  —  Garnishees  paid 
the  money  attached  into  Court,  mak- 
ing no  suggestion  of  the  existence  of 
any  other  claimant.  Upon  plaintilif's 
iii'ition  for  payment  out,  two  of  the 
defendants  contended  that  the  garni- 
shees were  not  iiidehtcd  to  the  de- 
fendants at  all.  hut  to  another  firm. 
f'f  which  the  defendants  and  another 
vere  members,  and  of  whicli  one  M. 
was  assignee.  An  order  was  there- 
fore niaele  for  the  trial  of  an  issue 
between  the  plaintiffs  and  the  assig- 
nee as  to  whether  the  garnishee  was 
indebted  to  the  defendants.  The 
plaintiff  appealed. 

Ifrld.  that,  inasmuch  as  the  gar- 
nishees had  not  made  any  suggestion 
of  another  claimant,  the  order  should 


have  directed  payment  lo  the  plain- 
tiffs, ami  the  a>si)riK'e  be  left  to  his 
aciioi\  against  tlu'  garnishee,  Rob- 
rrrs  v.  J'ruth.  H  Q.  U.  [).  .^k).  dis- 
tinguished. Oiiliiriu  liaiik  V.  ILig,- 
gart,  \',  J04. 

Interpleader  —  Gariiishrt'  Cliiim- 
ing  liilnrst  ill  /•"ion/.  | — .\  gariiislue- 
iiig  order  having  been  served  by 
plaintilfs.  the  garnishees  jiaid  $067.46 
into  Court,  suggesting  the  names  of 
several  claimants  to  the  fund.  One 
I  if  these.  I"".,  hail  commenced  an  ac- 
tion .against  the  garnishees,  claiming 
$1,000  to  be  the  amiuint  due.  Upoi> 
a  summons  taken  out  by  the  (ilaintilfs 
an  order  was  ni.ide  barring  ,ill  the 
claimants  except  the  iilaintitTs  and 
I'.  ( inchuling  the  assignors  of  I"".), 
staying  I'.'s  action  and  directing  in- 
terpleader between  P.  and  the  plain- 
tiffs.    Upon  appeal — 

Held,  I.  That  the  order  might  pro- 
perly have  barred  the  other  claim- 
ants. 2.  That  the  interpleader  oider 
could  only  be  made  at  the  instance  of 
the  garnishees.  .^  There  being  a  dis- 
pute as  to  the  annnint  due  by  the  gar- 
nishees, they  could  not  obtain  an  in- 
terpleader order,  Merchants'  Bank 
V.  McLean:  Henderson  &  Ball.  Gar- 
nishees, V,  2ir). 


GAS  METER. 

Sec  Contract,  II. 


GUARANTY. 

Guaranty  or  Agreement  t  o 
Guarantee.]  —  The  proper  construc- 
tion of  the  agreement  was  that  it 
provided  for  the  execution  of  some 
further  instrument,  and  was  not  one 
of  present  guaranty  of  the  notes  to 
be  given  in  future,  and  as  this  was 
not  an  action  for  neglect  or  refusal 
to  enter  into  a  guaranty,  the  plain- 
tiffs were  not  entitled  to  a  verdict  or 
to  have  the  judgment  in  favor  of  the 
defendants  set  aside  to  enable  them 
to  change  the  form  of  the  claim. 
Sylvester  v.  Porter,  XI,  98. 
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HABEAS  CORPUS. 

Sec  Ckiminai.  Law.  I  (a).  HI;  Evi- 
DEXci:,  VIII;  Infants,  II. 


"  r 


iill' 


HALF-BREEDS. 

Sec  Iniants,,  I. 
Sec  Ta.xation,   I. 


HANDWRITING. 

Sec  EviDENci:,  IX. 

Sec    EXTUAUITION. 


HIGHWAYS. 

Sec  Information. 

Sec  McNicirAi.  Cori'urations,  IV. 


HOMESTEAD. 

Execution  Against  Owners.]  — 
Under  s-s.  13.  s.  34,  42  Vic,  c.  31. 
homesteads  cannot  be  bound  by  ex- 
ecution in  the  sheriff's  hands  prior  to 
patent.  Since  tiiat  Act  a  certificate 
of  judgment  will  bind  the  homestead 
of  the  defendant  immediately  after 
recomiuendation  for  patent.  Harris 
V.  Kaiikin,  IV.  115,  512. 

Agreement  to  Convey  —  Pre- 
emption— Forfeiture — Lien  of  Ven- 
dee for  Purchase  Money  —  Laches — 
Issue  to  Try  Facts  —  Costs.]  —  A 
statute  declared  that  all  assignments 
and  transfers  of  homestead  rights 
before  the  issue  of  the  patent  except, 
etc..  shall  be  null  and  void.  By  an- 
other clause  the  homesteader  might 
acquire  a  pre-emptive  right  to  other 
lands,  "  but  the  right  to  claim  such 
pre-emption  shall  cease  and  be  for- 
feited   upon    any    forfeiture    of    the 


I  homestead  right."  A  homestc.Tder 
liefore  patent  agreed  to  sell  both 
iiomestcad  and  i)re-emption.  $50  was 
paid  at  once,  and  the  balance  was  to 
be  paid  when  a  deed  given  with  a 
good-  title.  The  vendor  applied  for 
a  certificate  of  title  to  the  pre-emp- 
tion, and  the  purchaser  filed  a  caveat, 
and  on  it  a  petition  claiming  a  lien 
tor  the  purchase  money. 

//(■/(/,  I.  That  the  agreement  was 
not  illegal  as  to  tlie  pre-emption.  2. 
That  the  Crown  not  having  taken  ad- 
vantage of  the  furfeiture,  but  issued 
the  patents,  the  purchaser  acquired  a 
ben  upon  the  pre-emption,  althnngh 
pidbably  not  on  the  homestead.  3. 
The  petition  was  defective  in  not 
showing  the  petitioner's  claim  of 
title.  4.  Such  a  petition  need  not 
sluiw  upon  its  face  that  it  is  filed  in 
time.  5.  Lapse  of  time  which  would 
(lisentitle  a  purchaser  to  specitic  per- 
formance may  not  afi'ect  his  lien.  6, 
.\  disputed  question  of  fact  not  tried 
upon  affidavit,  but  an  issue  directed 
and  form  given.  7.  No  costs  of  ap- 
peal given  when  point  upon  which 
case  was  disposed  of  was  not  argued. 
Clarke  v.  Scott,  V,  281. 

Assignment  of  —  Before  Liccom- 
incndation — IJcn  for  Improvement.] 
— All  assignment  of  a  honusicail 
right  previous  to  reconimendatimi  !< 
M>itl,  not  only  as  between  the  ImiiK- 
stcader  and  the  Crown,  but  al^'  af 
between  the  parties  to  the  transac;io:i 
(overruling  Dubuc.  J.,  and  Wall- 
bridge,  C.  J.,  dissenting).  In  such  a 
case  the  assignee  would  be  entitled  a- 
against  the  assignor,  even  to  a  lien 
for  improvements  placed  by  the  for- 
mer upon  the  propertj'.  Harris  v. 
I\ankin.  I\',  115. 

Conveyance  before  Recommen- 
dation —  J-stoppcl  by  Conduct  \  — 
Defendant  C.  homestcaded  certain 
land  in  October,  1880.  He  wa<  a 
clerk  in  plaintiff's  employ,  and  being 
desirous  of  obtaining  a  loan  trim 
plaintiff  upon  the  land,  conveyed  it 
to  defendant  W.  on  ist  January, 
1883.  At  that  time  he  had  no  re- 
connuendation  for  patent.  On  the 
26th  January.  1883.  he  purchased  the 
land  under  42  Vic,  c.  31,  s.  34,  s-s. 
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!;.  On  27th  January  \V.  executed  a 
iiuirtRage  to  the  plaintiffs.  C.  re- 
ceived the  money,  made  payments  on 
account  of  interest,  and  asked  time 
fur  "ther  payments.  The  patent  is- 
sued to  C.  on  9lh  June,  188.?.  and 
afterwards  W.  re-conveyed  to  C, 
wh'i  was.  in  reality,  always  the  owner 
of  the  land.  Upon  a  bill  to  foreclose 
the  mortgage— 

llchl,  I.  That  the  mortgage  was 
not  void,  for  it  was  made  after  the 
land  had  been  purchased  from  the 
Cpiwn,  and  not  while  it  was  a  homc- 


jicad. 


2.  That  C.  was,  bv 


his  cnn- 


ciitct,  estojiped  from  saying  that  \V. 
had  no  title  at  the  date  of  the  niort- 
sage.  and  from  claiming  title  in  him- 
sdf  under  the  patent.  Tlic  Manitoba 
Iii.'cstiiicnt  ,4ssoiiation  v.  IVatkin^. 
iV,  .157- 

Exempt  from  Seizure.]  —  Home- 
-tead-,  although  prior  to  patent  and 
subsequent  to  recommendatirm  ex- 
cn:pt  from  seizure  under  ft",  fa.,  are 
>iiliiect  to  be  charged  by  registered 
judgments,  Harris  v.  Raiikiu.  I\  , 
5 1 2. 

Sec  CofN'TV  Coi-RT,  III   (c). 


HOTEL. 

Sec    FlXTlkl--.s. 


HUDSON'S   BAY   COMPANY. 

Taxation  of  Lands.] — Sec   St.vt- 
II ;  Taxation,  I, 


I.  1! 


HUSBAND  AND  WIFE. 

[    Marital  Rights  of  Husband, 

II,  Ownership   as   Between    HfS- 
DAND  and  Wife. 

III.  Separate  Business. 


I\'.  Convevances  and  Contracts  to 
Convey. 

\'.  Wife's  Contempt  of  Court. 

\'I.  Next  Friend. 

\'il.  Actions. 


I.   .Marital  Rights  of  Musiiand. 

Personal  Property.]  _  Certain 
moneys  were  settled  t<i  the  separate 
use  of  a  married  woman,  subject  to 
her  power  of  appointment.  She  ap- 
pointed to  her  own  use,  received  the 
niiitieys  and  with  them  purchased 
certain  cattle  and  farm  stock,  which, 
with  her  assent,  were  used  by  her 
husband  upon  a  farm.  In  an  inter- 
pleader issue  between  the 
woman  and  the  executidu 
nf  the  husband — 

IfcUI.  I,  That  the  gnods 
tn  the  Inisband  by  virtue  of 
riage,  imi withstanding  the  provisions 
of  4;t,  \"ic,  (D).  c,  25,  s-s.  57  to  C)2. 
2.  That  the  husband  was  not  a  trustee 
for  the  wife,  there  being  no  evidence 
of  his  having  acted  in  that  capacity. 
Ih-ittlehauk  v.  Gray-.foiies ;  Gray- 
JcDies,  Claimant,  \,  i^i- 


married 
creditors 

belonged 
the  inar- 


II.  OwNFRsiiip  as   Between   llus- 

HAND   AND    WlFE. 

Furniture  —  Presumptions.]  — 
Furniture  in  a  house  is  presumed  to 
be  in  the  possession  of  the  luisb.and 
lather  than  the  wife.  Tlionitson  v. 
Pidio)i,  X  ,246, 

Crops  Produced  by  Husband  on 
Wife's  Land.]  —  .\  judgment  debt- 
or worked  a  farm  belonging  to  his 
wife.  The  seed  grain  had  been  pur- 
chased partly  by  each.  The  husband 
paid  for  a  portion  of  the  threshing  by 
liis  labor.  He  did  all  the  work,  and 
the  horses  and  implements  used  were 
his. 

Held,  that  the  crop  belonged  to  the 
husband  and   could   be   seized   under 


IfMTF 
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an  execution  against  him.  Parcntcau 
V.  Harris,  III,  32y. 

Crops  Produced  by  Husband  on 
Wife's  Land.]  —  At  the  trial  of  an 
interpleader  issue  between  the  plain- 
tiff, the  wife  of  the  execution  debtor, 
and  the  defendants,  execution  credi- 
tors of  the  husband,  the  Judge  found 
on  the  facts  as  follows:  That  the 
lands  on  which  the  crops  seized  had 
been  grown  were  mortgaged  to  the 
Trust  and  Loan  Company;  that  the 
mortgagor,  the  debtor,  had  failed  in 
1893.  most  of  his  crops  of  that  year 
and"  his  stock  and  farming  miple- 
ments  having  been  seized  and  sold 
under  execution  and  chattel  mort- 
gage; that,  interest  being  in  arrear, 
the  officers  of  the  Loan  Company  in 
the  spring  of  1894  leased  the  proper- 
ty to  the  plaintiff  for  three  years, 
whether  by  the  authority  of  the  Com- 
pany or  not,  did  not  appear ;  but  that 
the  plaintiff  entered  into  the  lease  m 
good  faith,  and  that  both  the  hus- 
band and  wife  intended  and  under- 
stood that  there  should  be  and  was  a 
lease  to  the  wife,  and  that  she  should 
and  did  carry  on  the  work  of  farm- 
ing on  the  said  lands  for  her  sep- 
arate profit  and  as  her  separate  busi- 
ness; also,  that  the  horses  and  cattle 
by  the  work  of  which  the  farmmg 
operations  were  carried  on  had  been 
sold  to  the  plaintiff  by  the  mortgagee 
under  chattel  mortgage  given  by  the 
husband,  and  that  such  sale  was  not 
fraudulent  as  against  the  creditors; 
that  the  plaintiff  entered  into  a  cov- 
enant to  pay  the  rent  under  the  lease 
and  incurred  a  heavy  liability  to  an 
implement  Company  for  seed  grain 
and  implements  and  binder  twine, 
and  £'so  hired  the  men  who  were 
employed  to  conduct  the  farming  op- 
erations; and  that  she  assumed  to 
make  a  contract  with  her  husband  to 
act  as  her  servant  for  wages;  that 
she  was  actually  the  farmer,  and  that 
it  was  intended  and  understood  be- 
tween herself  and  her  husband  and 
the  Loan  Company  that  she  should 
have  the  possession  and  use  of  the 
premises;  that  the  farming  opera- 
tions carried  on  in  1894  under  such 
circumstances  constituted  a  separate 
occupation  by  her,  and  were  her  sep- 


arate business ;  and  that  on  the  whole 
the  amounts  which  she  covenanted 
to  pay  for  the  three  years  of  the  lease 
represented  the  fair  rental  value  of 
the  property  for  that  period ;  and  he 
entered  a  verdict  for  the  plaintiff. 

On  motion  to  the  Full  Court  to  re- 
verse this  verdict,  the  majority  of  the 
Judges  considered  that  the  following 
additional  circumstances  appeared  by 
the  evidence:  The  plaintiff,  wiien 
she  undertook  to  farm  for  herself, 
had  no  means  of  her  own.  The  lands 
on  which  the  crops  claimed  were 
grown  had  in  the  preceding  autumn 
been  plowed  and  prepared  for  plant- 
ing by  the  husband,  and  some  of  the 
seed  sown  in  the  spring  belonged  to 
him.  After  she  leased  the  land,  the 
plaintiff  and  her  husband  and  the 
family  continued  to  live  on  the  home- 
stead as  before,  and  the  actual  farm- 
ing work  on  the  land  was  done  for 
the  most  part  by  the  husband  and 
two  men  who  had  worked  for  him 
before  the  lease  was  made  to  the 
plaintiff. 

The  majority  of  the  Court  consid- 
ered, also,  that  clear  and  unequivocal 
evidence  should  be  required  of  the 
reality  of  the  alleged  separate  occu- 
pation on  the  part  of  the  wife,  and  of 
the  hiring  of  the  husband  as  a  farm 
servant  by  the  plaintiff ;  and,  tliere 
being  no  other  evidence  as  to  these 
matters  except  that  of  the  plaintiff 
and  her  husband,  with  which  they 
did  not  feel  satisfied — 

Held  (Dubuc,  J.,  dissenting),  that 
the  evidence  was  insufficient  to  es- 
tablish any  separate  occupation  of 
the  lands  by  the  wife,  or  that  the  hir- 
ing of  the  husband  as  a  farm  servant 
was  more  than  an  empty  form  and 
colorable,  or  that  the  farming  busi- 
ness carried  on  was  her  separate 
business ;  and  that  the  verdict  enter- 
ed for  the  plaintiff  siiould  be  set  aside 
and  a  verdict  entered  for  the  defend- 
ant. 

Per  Dubuc,  J. — There  was  suffici- 
ent evidence  to  support  the  finding  of 
the  trial  Judge  on  the  facts ;  and  this 
case  should  be  deciced  on  the  prin- 
ciples laid  down  in  Murray  v.  Mc- 
Callunt,  8  A.  R.  277;  Dominion  Loan 
and  Investment  Co.  v.  Kilroy,  14  0. 
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R.  4()S;  Lovcll  v.  Xcn'ton,  4  C.  P.  D. 
7;  ;ii!(l  Iiigrani  v.  Taylor,  4O  U.  C.  R. 
52:  and  the  verdict  should  noi  be  dis- 
tiirlxd.     Goggi)i  v.  Kidd,  X.  44S. 

Crops  Produced  by  Husband  on 

Wife's  Land.]  —  The  crops  seized 
under  the  defendants'  execution  were 
raised  on  the  land  of  the  plaintiff,  tlie 
wile  of  S.,  tlie  execution  debtor, 
chicily  by  the  labor  of  S.  and  the  cliil- 
(Inn  under   S.'s  superintendence. 

The  horses  and  implements  used 
in  doing  tlic  work  were  tlie  property 
of  S.  At  the  close  of  tlie  previous 
season  S.  had  had  the  crops  on  his 
farm  seized  and  sold  under  execu- 
tion, and  the  farm  was  taken  from 
him  for  a  mortgage  debt.  The  plain- 
tiff then  arranged  to  purchase,  on 
creilit.  the  land  on  which  the  crojjs 
IK  \v  in  c|ucstioii  were  raised,  and  to 
carry  on  farming  operations  on  her 
own  account,  in  order,  as  the  Judge 
found,  to  support  the  family  and  with 
no  intention  of  defrauding  her  hus- 
band's creditors,  as  they  h;id  notli- 
inii  left  that  would  lie  available  for 
tiie  latter  under  execution. 

Ifi'h!.  nevertheless,  following  .Id}.' 
V.  Uiirris.  9  M.  R.  127.  and  Parcn- 
tcan  V.  Harris,  3  M.  R.  320.  that  the 
crops  in  question  mtist.  under  all  the 
circumstances,  be  held  to  be  the  [iro- 
pcrty  of  the  husband  and  not  of  the 
plaintiff  as  against  the  execution 
creditors  of  the  former.  Slricincr  v. 
}[ti\-lnuifs'  Bank.  IX,  546. 

Crops  Produced  by  Husband  on 
Wife's  Land  —  llay.\  —  In  an  in- 
lerpleader  issue  to  determine  the 
"wncrship  of  a  quantity  of  grain  and 
liay  seized  by  the  sheriff  under  the 
defendant's  execution  against  the 
plaintiff's  husband,  the  evidence 
sliowed  tliat  the  husband  liad  previ- 
ously been  engaged  in  fanning  on  his 
own  account,  but  had  failed ;  that 
afterwards  the  iilaiiiliff- leased,  in  her 
own  name,  the  two  farms  on  which 
the  seized  crops  were  grown,  and 
went  with  her  husband  and  family  to 
iive  on  one  of  them,  with  the  bfua 
fide  intention,  as  the  trial  Judge 
found,  of  carrying  on  the  farming 
l)u?iness  for  her  own  benefit;  but  tliat 
the  !iu<:band  did  tlie  farm  work  with 


rjiaior- 
.l.ssent- 


tlie  help  of  the  children  and  a  hired 
man,  in  nuich  the  same  way  as  any 
farmer  does,  although  his  health  was 
not  so  good  and  he  could  not  do  as 
nuich  work  as  fiirmerly,  and  the 
plaintiff  gave  a  little  assistance. 

Held,  following  .idy  v.  Harris.  9 
.M,  R.  127,  and  Strciiiicr  v.  Merch- 
ants' Jniiik.  9  .M.  R.  546,  that,  al- 
though the  wife  was  tiie  hoiui  fide 
tenant  of  the  land,  yet  it  was  the 
husband  who  Inul  occupied  it  and 
raised  the  crops  in  cpiestion.  and  that 
such  crops,  except  the  hay,  must  be 
treated  as  the  property  (jf  the  hus- 
band in  an  issue  between  his  execu- 
tion creditors  aitd  his  wife. 

.\s  to  the  hay,  however,  the 
ity   of    the   Court    (Bain.   J., 
ing)  — 

Held,  tiiat,  l)eing  the  natural  pro- 
duct of  the  land  of  which  the  wife 
was  the  tenant,  it  came  under  the  de- 
scripti(.)n  of  issues  and  prolits  of  her 
separate  estate  referred  to  in  section 
5  of  The  -Marrieol  Women's  Act,  R. 
.S.  M..  c.  9J.  and  that  the  plaintiff  was 
entitled  to  it  as  against  the  defend- 
ants. Sliiigerland  v.  Massey  Manit- 
faeliiriiig  Co..  X.  21. 

Crops  Produced  by  Husband  on 
Wife's  Lands.]  —  Held,  that  where 
the  husliand  ostensibly  carries  on  up- 
on the  land  of  his  wife  the  work  of 
farming,  it  should  be  presumed,  in 
the  absence  of  evidence  to  the  con- 
trary, that  his  wife  allows  him  the 
use  of  her  laml  for  the  purpose  and 
that  the  crops  are  his.  and  that  when 
he  does  the  work  with  the  assistance 
of  a  hired  man.  the  onus  is  upon  the 
wife,  notwithstanding  her  ownership 
of  the  land,  to  establish  that  the  hus- 
band is  lier  servant,  and  the  farming 
business  really  hers. 

Held.  also,  that  such  evidence  as 
was  i)resentei'i  i'.;  this  case  (being 
tliat  of  the  hitsbaiul  and  wife  solely) 
not  corroboraii'd  by  independent  evi- 
dence, and  co'"r;i(licted  by  the  inde- 
liendent  and  written  evidence,  as  far 
a-;  it  went,  ought  not  to  be  t:d<cn  as 
sufficient  to  establish  that  the  fann- 
ing business  was  carried  on  by  the 
wife,  although  if  the  onus  of  estab- 
lishing this  were  not  upon  the  wife, 
it  would  not  sufficiently  show  that  it 
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vas  lliu  business  of  the  Inisband.  Ally 
V.  Harris,  IX,  127. 

Beceipt  by  Husband  of  Wife's 
Money  —  j'lwsiiiiiluioii  as  to  Gift.] 
— Wlulc  there  liuiy  he  a  presumpiioii 
tlial  tlie  inciJine  u{  a  wile's  separate 
property  received  hy  the  liusband  is 
to  he  regarded  in  tlic  light  of  a  gift, 
there  is  mi  sucii  presumption  where 
he  has  received  the  corpus  (R.  S,  M,, 
c.  95.  s-  5).  and  the  wife  can  with- 
out any  evidence  of  a  bargain  or 
agreement  fur  a  loan  recover  back 
the  corpus  of  lier  se|)arale  estate  even 
after  it  gets  into  the  husband's  pos- 
session, Tlwuitsoii  V.  IJidion.  X,  246. 

Goods  in  Business  Carried  on  by 
Wife  Living  with  Husband.] — In 
August,  uSoo,  the  judgment  debtor, 
who  carried  on  a  jeweh'y  lousiness, 
was  sold  out  under  execution,  and  he 
remained  indebted  and  ceased  carry- 
ing on  business.  In  March,  1891,  his 
wife  opened  a  jewelry  store  in  her 
own  name.  All  goods  purchased  for 
tlie  business  were  sold  to  her,  and  the 
wholesale  dealers  would  not  have 
sold  on  credit  to  ihe  husband.  The 
invoices,  drafts,  receipts,  etc.,  Vv'cre 
all  mad'.',  and  the  correspondence 
cinducted.  in  the  name  of  the  wife. 
She  was  the  tenant  f)f  the  premises, 
and  paid  the  rent.  The  husband 
was  employed  in  the  store,  attending 
to  the  correspondence  and  the  finan- 
cial part  of  the  Iiusiness.  imder  a 
jiov.er  of  attorney  from  his  wife,  and 
he  did  most  of  the  repairing  and  as- 
sisted in  the  selling  and  buying. 

Tile  wife  was  in  the  shnp  niost  of 
the  time,  selling,  buying  and  doing 
some  of  the  repairing.  She  claimed 
to  ha\  e  been  sixteen  years  in  the  jew- 
elry business  and  to  have  had  a  good 
deal  of  experience,  and  she  had 
abandoned  keeping  house  to  attend 
1.'  the  business, 

//(•/(/,  that  under  the  circumstances 
the  g' od ;  in  the  shop  were  the  pro- 
perty of  'lie  wife  as  against  execu- 
tion creditors  of  the  husband.  Do- 
minion Savini^s  Co.  v.  Kilroy.  15  A. 
R,  487,  followed.  IhiH  V.  Conbow 
IX,   18S. 

Transfer  of  Debt,  Husband  to 
"Wife.]   —  This  was  an  interpleader 


I  issue  in  which  the  plain, iff  claimed 
I  tiiai  certain  money  paid  into  Court 
I  by  a  garnishee  under  an  order  pro- 
cured by  the  defendant,  a  judgnieiii 
cretlilor  of  the  plaintiff's  husband, 
had  been  assigned  by  her  husband  to 
lier  before  the  garnishee  order.  De- 
fendant contended  that  the  assign- 
ment was  a  fraudulent  preference, 
and  that  the  luisband  could  not  in 
law  assign  tlic  debt  to  his  wife;  and 
ai  tlie  irial  before  the  County  Court 
Judge,  a  verdict  was  entered  for  de- 
fendant on  the  latter  ground. 

Held,  that  the  verdict  could  not  be 
sustained  upon  that  ground,  but  that 
iliere ^should  be  a  new  trial  to  enabk- 
the  County  Court  Judge  to  decide 
whether  there  had  been  a  frauduleni 
preference.  Colijulioun  \.  Scw^^ntin. 
>^l  339- 


III.  Sei'akatf.  Bcsixess. 

Liability  on  Contract.]   —  In  an 

action  brought  to  recover  froiu  the 
defendant,  a  married  woman,  tin.' 
balance  of  an  account  for  goods  sol  i 
a;;d  delivered  to  her— 

//(■/(/,  that,  in  the  present  state  01 
ihe  law,  debts  contracted  by  a  mar- 
ried woman  in  carrying  on  a  busines- 
or  employment,  occupation  or  tradi. 
'11  iier  own  behalf  or  separately  fro;,: 
h'.'r  husband,  may  he  sued  for  a?  if 
she  were  an  unmarried  woman  — 
that  is,  without  regard  to  separate 
estate,     ll'isliart  v.  McManus.  I.  213 


Liability  on  Contract.] 


Debt.- 


c 'lUracted  by  a  married  woman  in 
c;a"rying  on  a  business  or  employ- 
ment, occupation  or  trade,  on  lier 
own  behalf  separate  from  her  liib- 
band,  may  be  sued  for  as  if  she  wer^ 
an  unmarried  woman— that  is  witli- 
out  regard  to   separate  estate. 

Wlien  suing'a  married  woman,  i"  i^ 
necessary  to  prove  one  of  two  thine:.'; 
It  luust  be  proved  that  she  is  carry- 
ing on  a  business  or  employment,  oc- 
cupation or  trade,  separate  from  licr 
husband,  and  that  the  liability  sued 
upon  arose  out  of,  or  was  contracti'ii 
in,  connection  with  that  separate  bus- 
iness  or   employment,   occupation  -jr 
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trade.  Or,  it  nui>t  be  shown  that 
the  married  woman  is  pussessed  of 
separate  proiieriy.  upon  wiiich  it  may 
be  presumed  she  intended  ilie  liabil- 
ity incurred,  or  contract  entered  into, 
and  which  is  llic  su1>ject  matter  of  the 
suit,  should  attach,  and  out  (if  ivliich 
it  >liould  he  pai<l.  U'isluiit  v.  .!/(■- 
Manns,  i  M.  i^.  21,^,  followed.  / 'c-/(V 
V.  i\Htlicy{ord,  VIII,  168. 

What    is    Separate   Business?]  — 

The  plaintiff  was  emphiyed  a>  tliJ 
servant  of  the  defendant  in  manag- 
ii!;^-  a  farm  owned  ljy  her.  and  it  wa? 
uinlerstood  between  iheri.  ami  de- 
fendant's husband  that  the  farmiiif^ 
operations,  as  alse  a  l)anking  busi- 
ness carried  on  at  the  same  time, 
were  hers.  The  negntiatinns  for  the 
eniploymcnt  of  llic  plaintiff  were  con- 
ducted by  the  hnsh.and,  though  part- 
ly in  the  defendant's  presence,  and  it 
v,;is  the  husband  who  was  consulted 
by  the  plaiiititif  in  all  matters  of  im- 
piTtance  relating  to  the  farm  as  well 
as  to  the  Bank,  though  at  times  the 
defiiidant  was  present.  The  hus- 
l):in(l  gave  defendant  the  benefit  of  his 
advice  and  assistance,  and  also  acted 
as  book-keeper  for  her  in  the  bank- 
ing' business,  hut  it  did  ucit  appear 
tli.ii  be  had  any  fixed  salary  or  what 
was  the  arrangement,  if  any,  between 
him  and  defendant. 

//('/(/,  that  such  participation  by  the 
husband  would  not,  in  the  case  of  an 
(uisider  contracting  with  his  wife, 
absfdutely  prevent  the  finding  that  the 
business  was  carried  on  liy  the  wife 
-•.]'.irately  from  her  husband,  and 
;'i:ii  (in  the  evidence  such  finding  was 
he  proper  one  in  this  case.  If, 
'■  wt'ver.  the  defendant,  on  the  same 
-;.:ie  of  facts,  were  claiming  the  pro- 
;it'-  or  proceeds  of  tiie  farming  oper- 
itions  as  against  her  husband's  cred- 
it' rs.  it  would  be  impossible  to  iiold 
it  sufficiently  proved  that  the  busi- 
ness was  bona  fide  intended  to  be  that 
"t  the  wife  alfuie.  It  depends  on  the 
circumstances  of  each  particular  case 
what  is  the  degree  or  nature  of  the 
:i.iriicipation  by  the  husband  which 
iDcvents  the  finding  of  a  separtite 
Inisiuess.  Merchants'  Bank  v.  Car- 
lex .  (1892)  8  M.  R.  2^S.  and  Goggin 
V.  Kidd,    (1895)    10   M.    R.  448,   dis- 


tinguished.      Xieliol  V.  Goclier,  XII, 

177- 

6'('c'  also  Actions. 


I\'.  Conveyances  .wd  Contracts  to 

CoNVEV. 

Sale  of  Land  by  Married  Wo- 
man Prior  to  1870.  |  —  The  plain- 
tiffs claimed  title  to  the  lanil  in  ([ues- 
lion  under  ;ui  alleged  s.ale  from  the 
defendant  ,a  married  woman,  made 
verbally  in  1863  to  their  mother,  l£,'r. 

v..  T.  was  married  in  1861.  and  her 
huslKind.  A.T.,  then  went  to  live  with 
her  on  the  land.  They  continued  to 
reside  on  and  occupy  it  up  to  1882, 
when  E.  T.  died  intestate,  after  which 
A.  T.  and  the  plaintifi's  remtiined  in 
]Kissessi(in  up  lo  the  filing  of  the  bill. 

The  Judge  found  as  a  fact  that 
some  time  iirior  to  18(16  the  defend- 
ant had  .agreed  to  sell  the  land  to  \i. 
T..  and  that  T.  T.  and  A.  T,  there- 
after continued  to  occupy  it  under 
the  belief  that  it  belonged  to  E.  T., 
but— 

//(•/(/.  that  according  to  the  Com- 
mon Law  of  England,  in  force  down 
to  1870.  wbicli  was  then  the  law  of 
this  country,  such  a  sale  by  a  mar- 
ried woman  of  land  which  was  in  no 
way  separate  estate,  was  wholly  void 
and  inc:ipal)Ie  of  being  enforced 
against  her.  nltlvuigh  a  verbal  sale 
by  a  person  51//  juris  might  at  that 
date  have  been  good,  acconliug  to  the 
decision  in  Sinclair  v.  MiiHigan,  5  ,M. 
R.  17.  Tenif'lelon  v.  Siczcart.  IX. 
487. 


\'.   W'iI'K's   Coxti:mi't  oi'    Court. 

Debtors'  Arrest  Act,  S.  7.  j  —  A 
married  woman  may  be  eaxmined  as 
a  judgment  debtor,  and  ptmishcd  by 
arrest  for  refusal  to  obey  the  order 
for  ber  examination;  for  although. 
In  section  7  of  The  Debtors'  .\rrest 
Act,  no  married  woman  is  lialde  to 
arrest  on  mesne  or  final  process,  the 
order  to  attend  and  be  examined 
may  be  enforced  by  an  order  for  her 
commitment  to  prison,   wdiich  would 
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be  a  punislimeiu  for  contempt  of 
Court  and  not  in  tlie  nature  of  im- 
prisonment for  debt.  Siinford  Man- 
ufacturing Co.  V.  McBzi.'an,  X,  630. 


VI.  NicxT  Friend. 

Separate  Property.]  —  Tlie  mod- 
ern statutes  bave  not  affected  the 
rule  that  a  married  wonuin  must  sue 
by  a  tie.xt  friend,  wliere  the  suit  re- 
lates to  her  separate  property.  Mc- 
Miclccii  V.  The  Ontario  Bank,  V.  152. 

Order  for  Commission.  J — A  mar- 
vlvd  wuman  defendaiu  aiipHed  for  a 
commission.  Her  husband,  who  was 
also  a  defendant,  appeared  and  sup- 
ported the  motion. 

Held,  that  a  next  friend  was  neces- 
sary for  the  purposes  of  the  apphca- 
tion,  lint  the  order  was  made  as  upor. 
the  apphcation  of  botii  liusband  and 
wife.  Ontario  Bank  v.  Siiiith.  VI, 
600. 

Appointment  Ot— Property  Qual- 
ification —  Incumbered  I'ropcrty  — 
Joint  Ozenersliip.]  — ■  Wliere  a  pro- 
posed next  friend  for  a  married  wo- 
man was  shown  to  be  possessed  of 
property  worth  more  than  double 
what  was  necessary,  but  it  consisted 
of  real  estate  heavily  incumbered  and 
personal  property,  both  kinds  of  pro- 
perty being  owned  jointly  with  an- 
other person — 

Held,  that  the  appointment  as  next 
friend  should  be  refused  on  the 
ground  of  the  nature  of  the  property. 

Held,  also,  that  a  next  friend 
should,  at  least,  he  shown  to  be  pos- 
sessed of  sucii  property  as  would 
formerly,  had  he  been  a  plaintiff  re- 
sident abroad,  have  relieved  him 
from  the  necessity  of  giving  security 
for  costs.  Carscaden  v.  Pliilion,  IX, 
135- 


VII.  Actions. 

Joinder  of  Actions.]  —  Counts  in 
trespass  to  the  g'oods  of  a  husband 
cannot  be  joiner]  with  counts  for  un- 


lawful distress  of  the  goods  of  the 
wife,  and  such  counts  may  be  dc- 
n-.urred  to.  I'auglian  v.  Building 
and  Loan  Association,  VI,  289. 

Joinder  of  Husband  and  Wife  in 
Tort.J  —  It  may  still  be  permissible 
to  join  a  husband  with  his  wife  a.s 
plaintiff  in  an  action  of  tort,  fo»-  dim- 
;ige  to  her  goods,  notwithstanding 
The  Married  Woman's  Property  Act. 
J'ettit  V.  Kerr.  V.  359. 

Separate  Action  Against  Wife,] 
■ — A  married  woman  may  lie  sued  in 
respect  of  her  separate  estate  aiiarr 
from  her  husband.  Teniplcton  w 
Stet.'art.  IX,  4S7. 

.hid  see   I'elie   v.   Rutherford,   \'III, 
168;  Part  lies,  I. 


.S'c-, 


ILLEGALITY. 

Bills  and  Xotes,  II,  VIII;  Co\- 
TK.\CT,  II ;  Sale  01^  Goods,  V. 


INDEMNITY. 

Action  Before  Payment  by  Cov- 
enantee.] —  A.,  the  owner  of  iai:il 
subject  to  two  mortgages,  conveyed 
to  B,,  subject  to  the  mortgages,  ami 
B.  covenanted  "  to  pay  ott  and  di-- 
charge  the  above  recited  mortgaiiv- 
and  interest  as  the  same  shall  lu'Cniiie 
due.  and  forever  save  harmless  the 
said  party  of  the  second  part  frnin 
any  loss,  costs  or  expenses  connected 
therewith." 

Held,  tliat  an  action  might  in: 
brought  upon  this  covenant  and  the 
amount  due  upon  the  mortgages  re- 
covered before  payment  of  any  jian 
of  them  by  the  covenantee.  Cnliin 
V.  Rinn,  V,  8. 

Action  Before  Payment  by  Cov- 
enantee —  Parties  —  Implied  In- 
demnity.] —  In  a  conveyance  of  land. 
the  grantee  covenanted  "  to  .'-ave 
harmless  and  indemnified  "  the  grant- 
or  from   a   mortgage  previously  c.x- 
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eci'.icd  by  liim  and  from  all  claims  and  | 
demands  in  respect  thereof.  I 

Iltid,  I.  That  after  demand  made  I 
by  the  mortgagee  for  payment  npm  i 
the  grantor,  and  before  the  grantnr 
had  paid  any  money,  he  conld  obtain 
specilic  performance  of  the  cnntract. 
2.  The  mortgagee  woidd  not  be  a 
proper  party  to  snch  a  bill.  3.  The 
grantee  must  rely  tipon  the  covenant 
and  not  upon  any  express  or  implied 
;irn.cment  to  pay  oft  the  mortgage. 
li.'ysiiian  v.  Ihirke,  IV,  245. 

Time  for  Performance — I'ayiiinit 
in  I  situ!  Course  of  Business.]  —  At 
tl.e  dissolution  of  partnership  between 
plaintiffs  and  defendant,  the  plain- 
t'fi's  covenanted  with  the  defendant 
that  they  w'onld  pay  the  lial)iliiies  of 
the  lirm  to  a  Bank,  but  no  time  was 
i'lM-d  for  payment. 

Defendant,  by  way  of  counter- 
c!;::m  against  the  plaintiffs'  dcclara- 
:l-u.  claimed  damages  under  this  cov- 
er,am.  and  alleged  that  plaintiffs  had 
failed  to  pay  the  debt,  and  that  the 
Hank  held  defendant  liable  for  it  and 
iiail  threatened  to  sue  him.  and  that 
h<<  credit  was  unfavorably  affected 
liy  the  fact  of  the  said  liability  stand- 
ni,u'  against  him. 

i'laintififs  replied  that  they  had  paid 
'  iT  alunit  two-thirds  of  the  origin.al 
!::i!iility.  and  that  the  balance  would 
lie  ])aid  in  the  ordinary  course  of 
Ini^iness  in  a  short  time,  and  that 
paiintiffs  had  given  ample  security  to 
il.c  [^ank  for  such  balance,  and  thtit 
:l;c  Bank  had  not  in  any  way  called 
"!!  lite  defendant  to  pay  or  satisfy 
liie  debt,  and  had  not  threatened  or 
ira.cnded  to  sue  or  harass  the  defend- 
: ':!   therefor. 

Ili'ld,  that  this  replication  was 
po-d.  Culliu  v.  Riuu.  5  M.  R.  8; 
J.i-itli  V.  rrcclaud.  24  U.  C.  R.  i.p; 
Litlihridfic  V.  Mytt,iu.  2  B.  &  Ad. 
77-',  distinguished.  Grundy  v.  Grun- 
(/;;,  X.  ,^27. 

.Vi-r    I'>1I,I..S    AM)    XoTKS.    IX,    X. 


INDIANS. 

Indian  Reserve  —   .l/();7,i,'(i,?r   on  ' 
'i.:i"d    in    Reserve — Ejectment    there-  1 


('-').]  —  .V  mortgage  made  by  an  In- 
dian living  on  a  reserve  ni  kind  m 
the  reserve  is  void,  and  judgment  in 
ejectment  recovered  thereun  is  also 
void,  and  a  sheritT  is  not  bound  to  ex- 
ecute a  writ  issued  ibercdn.  /^/(7i7i- 
V.  Kennedy,  T.  W.,  144. 


INDICTMENT    AND    INFORMA- 
TION. 

Information  —  Second  Injorina- 
tion.\  —  An  information  was  laid  in 
proper  form.  L'pon  this,  a  search 
v.arrant  was  issued.  Afterwards  an- 
other infoimation  was  laid  which 
omitted  a  necessary  allegation.  This 
allegation  was,  however,  in  the  sum- 
mons  served   upon   the  defendant. 

Held,  that  the  second  informaticm 
iiMght  be  supijlementcd  by  the  first ; 
and  in  any  case  the  information 
would  be  amended  and  imt  (juashed. 
Reg.  V.  Coulter,  \\.  309, 

Information  _  Laid  Before  One 
Justice  Instead  of  Tieo.]  —  S.  was 
convicted  under  The  Liciuor  License 
.Act  of  -Manitoba,  1SS9,  of  selling 
iicjuor  without  a  license.  The  infor- 
mation was  laid  before  one  justice  of 
the  peace,  but  the  pro>ecuti.in  was 
beard  before  two  Justices.  The  de- 
fendant was  convicted,  and  a  sum 
for  witness  fees  was  included  in  the 
costs  awarded  against   him. 

The  defendant  had  given  notice  of 
api)eal,  perfected  security,  and  taken 
out  a  summons  under  section  126  of 
The  Liquor  License  Act,  by  way  of 
ai-peal  from  the  conviction,  but  had 
aljandoned  the  summons  before  serv- 
ing it. 

Held.  I.  That  the  defendant  had 
appealed  within  the  meaning  of  sec- 
tion 84  of  The  Summary  Convictions 
.Act,  and  that  the  right  to  certiorari 
v,as  taken  away,  except  as  to  objec- 
tions going  to  the  jurisdiction  of  the 
Justices.  2.  That  the  bringing  of  the 
Iirosecution  was  the  la\in,g  of  the  in- 
formation, and  that  it  ought  to  have 
been  laid  before  two  Justices,  and 
that  the  matter  of  the  prosecution 
was    not.    tiierefore,    properly    1)efore 
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the  two  Justices  oil  tlie  hearing  of 
the  case,  and  they  had  no  jurisdic- 
tion to  iiear  or  determine  it.  I'ic^.  v. 
SiarL'cy,  \'ll,  43. 

In  appeal — 

IhiJ  (aflirining  the  decision  of 
Taylor,  C.  J.,  Dubuc,  J.,  disseniing). 
tliat  tlie  laying  of  the  infornialion 
was  the  bringing  of  the  prosecution, 
and  that  it  ought  to  have  lic.n  laid 
before  two  Justices,  and  that  the  mai- 
tei'  of  the  prosecution  was  not,  there- 
fore, properly  before  the  two  Jus- 
tices on  the  hearing  of  the  case,  and 
tlicy  had  no  jurisdiction  to  deter- 
mine it. 

Per  Dubuc,  J.— That  the  informa- 
tion was  properly  laid  before  one 
Justice  only. 

/'(•;■  Bain,  J. — This  objection  to  tiie 
jurisdiction  nuist  be  taken  at  the 
hearing  before  the  Justices,  otherwise 
it  will  be  waived.  Reg.  v.  Starlccv, 
\TI,  489. 

Duplicity  —  Tiy.'i)  Offences  in  One 
Cliarge.]  —  The  charge  against  the 
j)risoner,  who  was  brought  up  on  a 
liabeus  corpus,  was  "  for  keeping  a 
bawdy  house  fo"  the  resort  of  pros- 
titutes in  the  City  of  Winnipeg." 
"  Keeping  a  bawdy  house  "  is  m  it- 
self a  substantive  (/lence,  so  is 
"  keeping  a  house  for  the  resort  of 
prostitutes." 

Held,  nevertheless,  that  there  was 
but  one  offence  charged,  and  that  the 
connnitment  was  good.  lieg.  v.  Mc- 
Kcncie,  II.  168. 

Duplicity — Charge  of  forgery  and 
I 'tiering  l'orgery.\  —  An  informa- 
tion charged  the  acciised  both  wiili 
fcn-gery  of  a  promissory  note  and 
with  uttering  a  forged  note. 

Held,  bad  for  duplicity.  A'l'  Mc- 
Cartney, VIII,  367, 

Duplicity  —  .lllegalions  in  .liter- 
native  —  Particularity  of  Place  — 
Spirituous  Liquors — Penalty  for  Sell- 
ing —  Evidence  as  to  Intoixcating 
Quality.]  —  A  charge  that  the  de- 
fendant kept  liquor  for  the  purpose 
of  selling,  or  for  the  pur[)ose  of  trad- 
ing, or  for  the  purpose  of  liartering. 
is  only  one  offence.       Upon   such  a 


charge  it  is  sufficient  to  allege  that 
the  offence  was  connnitted  at  a  cer- 
tain town  without  specifying  the 
house  or  building.  U])on  conviction 
for  such  an  offence,  magistrates  have 
l)ower  to  award  iiuprisonment  for 
four  months  in  default  of  payment  of 
the  tine  im|)osed.  Evidence  discussed 
as  to  whether  the  liquor  was  inio.xi- 
cating.     J\'eg.  v.  Coulter.  IV',  309. 

Indictment,  Foreman's  Initi- 
als. |  _  Noiwithstanding  the  lan- 
guage of  The  Interpretation  Act,  R. 
S.  C..  c.  I.  s.  7  (4),  the  word  "shair" 
in  .section  645  of  The  Criminal  Code, 
which  retpiires  the  foreman  of  the 
grand  jury  to  put  his  initials  opposite 
the  names  of  the  Crown  witnesses  on 
tlie  l)ack  of  t!ie  Bill  of  indictment,  is 
not  imperative  in  the  sense  that  the 
foreman's  omission  to  do  so  will  null- 
ifv  the  proceedings.  Reg.  v.  O'Coii- 
nell.  (18S4)  ir  C.  &  F.,  1=^5;  Reg.  v. 
Toiensend.  (1896)  28  N.  S.  468.  fol- 
lowed. 

The  crime  of  assault  may  be  com- 
mitted though  the  party  assaulted 
may  have  consented  to  fight.  Reg. 
\.  Buchanan,  XII.  190. 

Indictment,  Quashing  —  Iden- 
tity with  Information.] — Tiie  Court 
can  entertain  a  motion  to  quash  an 
indictment  at  any  time.  An  indict- 
ment (within  R.  S.  C.  c.  174.  s.  140. 1 
need  not  follow  the  exact  languauo 
of  the  information  fnmded  upon  tho 
facts  disclosed  in  the  depositions. 
Reg.  V.  Hozces,  V.  339. 

See  Crimixai-  L.vw.  IX   (b). 
See  rxToxKWTixc  LrnuoRS.     , 
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I.    Co.\VEVAN(  K<. 

By  Half-Breeds  —  Construction 
,!  Staiutc.]  —  111  aiiswLT  tn  ;i  f|Uos- 
iii  i;  Mihmittcd  by  tlie  Registrar-Gen- 
eral for  llic  opinion  of  the  Court  as 
to  the  construction  of  C.  S.,  c.  42, 
5.  ,v  tlie  foilo\vin<;  report  \v;is  re- 
turned : 

Killani,  J.  (after  discussing  the 
i:iailer  at  some  lengtii). — T  shall 
liitveforc  certify  to  the  Registrar- 
Gmeral  that,  in  my  opinion,  the  third 
fxtion  does  not  apply  to  a  half-l)recd 
r'.ni-r  Ijctwecn  18  and  21  years  of 
as'.'.  or  empower  liim  to  convey  or 
n'hi'rwise  dispose  of  any  portion  of 
tl);  I. JOG. 000  acres  of  land  that  lie 
iii;;y  he  entitled  to  hy  inlicritancc  or 
nttrchasc.  hut  that  it  emp.iwers  such 
lialf-hrecd  child  merely  to  convey  or 
(lisprsc  of  such  specific  portion  of  the 
i.K'O.poo  acres  as  may  have  liccn  al- 
li'lted  to  him  hy  tlie  Crovvn  as  his 
own  share  of  those  lands.  AV  C"(J/»/>- 
/'.'/,'   V.  20,2. 

Ey  Half-Breeds  _  Sale  Under 
Qi-dcr  if  Court  —  Convcyuncc  Prior 
!o  Ord'r — Xon-Obscrvatioii  of  Prc- 
crdrtit  Conditions  —  Curative  Stat- 
I'tr.  I  —  In  an  i~suc  under  The  Real 
PrnpertT  Act.  the  plaintiffs  claimed 
litlv  under  a  sale  of  ;i  lialf-hreed  in- 
la'U's  Ifiiids  alleged  to  have  been 
iv.nk'  pursuant  to  an  order  of  the 
C't-rt.  rii^.  order,  purporting  to  he 
r  aile  in  he  matter  of  N.  D..  an  in- 
taiii.  and  dated  Qth  Novcmlicr.  iSi^o, 
(lifiTtcd  that  the  lands  he  sold  to  St. 
P.  for  $200.  and  that,  upon  paymr  •■ 
into  Court  of  the  purchase  money  to 
til!'  credit  of  the  matter.  A.  D,.  the 
ftitlter  and  next  friend,  of  the  infant, 
1).'  empowtrcd  to  mak'e  and  execute  a 
pri^iier  decl  of  convevnnci-  to  the  pur- 
clinsor.  A  deed  to  St.  P.  was  pro- 
(h'ced  at  t'ne  trial,  which  recite<l  that 
it  was  made  pursuant  to  an  order  of 
tile  Court.  It  was  executed  hy  the 
infant  by  Ms  father  for  the  expressed 
cnisidcratiin  of  $200.  and  there  was 
a  receipt  for  the  money  endorsed 
tlureon  and  signed  in  the  same  wav. 
Tlie  deed  was  dated  prior  to  tlie  or- 
'!■  r  (iTth  Octohtr.  i8!^o).  and  there 
va;  nil  otiier  evidence  of  th.-  time  of 
1!-^  execution.       The  monev   was   not 


paid  into  Court    until   the  2,?rd   Sep- 
tember. 1881.     Previiiusly  ( ^oth  .\u;: 
list.    1881).    St.    1".    had    re-.sold    the 
kind  for  ^540  to  IL.  who  aiipetired  to 
liave  paid  the  money  into  Court. 

//i'/(/,  I.  In  the  ah-^ence  of  evidence 
to  the  contrary,  the  deed  must  be  as- 
sumed to  have  been  executed  on  the 
day  it  bore  date.  2.  The  deed  of 
coiT.cyatice  to  St.  P.  was  invalid,  be- 
cause it  v.'as  ex.'cuted  wiihout  auth- 
ority from  the  Court;  the  order  after- 
wards made  did  not  provide  for  a 
conveyance  already  executed,  and  by 
its  terms  the  payment  (if  the  money 
into  Court  was  a  condition  precedent 
to  the  exercising  of  the  power  to  con- 
vev.  1.  Sections  10.  11  and  12  of  The 
Half-Rrecd  Lands  Act.  R.S.M..  c.  67, 
do  not  cure  th.e-^e  defects.  Their  ob- 
ject is  to  cure  defects,  irregularities 
and  omissions  in  connection  with  the 
doing  of  something  authorized  bv  the 
Court  to  he  done,  not  to  vtilidate 
proceedings  wh'">!ly  unautborizi  d.  4. 
The  most  reslric'ed  construction  pos- 
sible must  be  placed  upon  these  en- 
actments. O'nrii'u  V.  Cf'.c'f" >.'('//,  17 
S.  C.  R.  420.  and  U'lwlcn  v.  Rvan.  20 
S.  C.  R.  65.^  followed. 

The  question  of  the  necessary  proof 
of  an  order  of  the  Court  for  tlie  sale 
of  a  half-lveed  infant's  lands,  where 
the  order  had  been  lo.-.t.  considered. 
Hardy  v.  Dcsjarlais.  VIII.  550. 

By  Half-Breeds— Co;, jfr;)^  0;  Uus- 
bnnd  of  Il!c,iritiniatL-  Ir.fant  —  Void- 
able Conveyance]  —  The  Statute  of 
Manitoba.  46  &  .,'7  YW..  c.  29.  s.  i. 
which  was  iiassed  to  remove  doubts 
as  to  the  tiropcr  intcrtiretation  of 
section  ,1  of  Tlii"  II.-ilf-Breed  Lands 
Act  in  the  C,  S.  M..  did  not  apply  to 
married  illegitimate  children,  so  ;is  to 
(  I'.vi.'itc  the  iiecessitv  nf  procuring  the 
ccmscnt  of  th..'  hu^-baiid  or  wife  of 
such  child  to  a  conveyance  made  dur- 
ing minority. 

Held,  also,  that  a  conveyance  to 
the  defendant  made  by  an  infant  was 
not  binding  on  her  when  she  came  of 
age,  and  was  voidable  ;it  her  option, 
and  that  she  efTeclually  avoided  such 
conveyance  by  a  conveyance  of  the 
l.iiids  to  the  plaintiff,  executed  a  few 
months  after  sIt^  came  of  age.  Rob- 
inson V.  Suliwrland.  IX.  199. 
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Habeas  Corpus  —  .-ipt^li.dtloii  by 
fatlirr  far  Ciishnly  of  Child  —  Mis- 
condiict  —  Onus  of  Jisldl'lisliiii^.l  — 
It  is  />;•/»((/  fticic  tlio  right  of  a  father 
to  have  tlie  cuslody  of  his  infant 
cliiUl.  and  the  care  of  its  cdiicali.m 
and  hringing  up. 

Tiie  onus  of  proving  hiiu  unfit  for 
such  a  charge  rests  upon  the  person 
M'ho  seeks  to  take  tlie  child  away,  or 
to  keep  it  away  from  hint. 

'I'iie  Court  is  always  unwilling  t') 
interfere  with  the  common  la\v  riglus 
of  the  father. 

That  the  conduct  of  a  hushand  is 
such  that  his  wife  cannot  live  happily 
with  him,  is  not  a  suflicient  cause  for 
interfering  with  his  riglii  to  the  cus- 
tody   of    the   children.       A'r    foalds. 

ix;  23. 


Ill 
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Action  —  Xo  l-ornud  I'romisc  by 
Pat  iter  to  I' ay  —  Kciincst  —  I  in  f  lied 
/l<^ri'Ciiu'iit.\  —  .\oiion  for  mainten- 
arice  of  infant.  DefendaiU's  wife 
having  died.  defendaiU  recpiestcd 
plaintiff's  wife  to  take  charge  of  the 
clhld.  wiiich  she  did  for  over  three 
years,  when  the  child  was  returned 
to  her  father.  There  was  no  formal 
])romise  by  the  defendant  to  pay  for 
the  keeping  of  the  child. 

Held,  that  if  there  was  no  formal 
promise  to  pay  by  the  defendant, 
there  was  no  formal  jiromise  to  keep 
the  child  without  rcmutieration.  and 
as  there  was  a  re(|uesl,  an  agreemeiU 
to  pay  should  lie  implied. 

I'rr  Killam.  J. — The  luere  fact  of 
the  maiiUenance  by  one  person  of  the 
child  of  another  does  not  imply  a 
contract  to  pay  for  such  luaintcnance. 

I\'r  Bain,  J. — .Apart  from  contract. 
a  father  is  under  no  obligation  that 
can  be  enforced  in  a  ci\il  action  to 
support  his  children.  Mniiro  v.  Ir- 
•t'iiic.  TX,  121. 

Past  Maintenance.  ]  —  No  allow- 
ai.ce  f(U-  past  maintenance  can  be 
made  to  a  widow  out  of  the  infant's 


share    of    the    estate. 
lU-uiiii,  VIII.  301. 


A',-    .l/,n'» 
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IV.  Action. 

Next  Friend  —  County  Court.]  — 
Although  an  infant  may  perhaps  sue 
in  the  County  Court,  and  have  -. 
transcript  of  the  judgment  tiled  in  th.' 
iUieen's  Bench,  without  a  guardiai 
!'!■  a  next  friend  being  aiipointed;  yn 
lie  camiot  obtain  an  order  to  exainiu- 
iiie  defendant  as  a  judgment  deliior 
in  the  Queen's  Bench  without  a 
;^i'ardian  or  next  friend.  Bcchcr  v. 
AlcPonuld.  Y,  2J,^. 

Next  Friend  — -  Staying  Proccrd- 
ini'.s — Delay  in  Making  Apf^licaton.] 
— ^^W'here  an  order  is  luade  f. i*  the 
'.rial  of  an  interpleader  issue  between 
an  infant  as  i)laintitY.  and  an  execu- 
tion creditor,  and  the  plaintiff  in  the 
issue  desires  to  proceed,  a  next  friend 
^hould  be  appointed,  and  proceedings 
will  be  stayed  on  application  of  ijic 
defendant  in  the  issue  umil  snch  ap- 
lioinimenf  is  made. 

']"he  infant  claiiuant  had  un-ucc{>>- 
fully  appealed  to  the  Full  Cnurt 
against  the  interpleader  order,  and  im 
aiiplication  for  the  ai)pnininx;nt  of  a 
iiext  friend  had  been  luade  until  after 
the  service  of  the  issue  undtr  the  in- 
terpleader order. 

Held,  that  the  present  application 
was  not  too  late,  as  it  was  lot  nece.'^- 
sary  that  a  next  friend  shoild  be  ap- 
pointed to  act  for  the  infint  before 
the  ])rcsent  stage  of  the  ii.terpleader 
proceedings.  Campbell  v  Matliew- 
son,  5  P.  R.  Qi ;  Grady  v.  Hunt,  ,^  Ir. 
C.  L.  525.  followed.  Gra'it  v.  Mc- 
Kay, X.  243. 

Liability  as  Partner. ]_The  law. 
as  to  the  circumstances  ui.der  which 
an  infant  may  lie  liable  as  a  meinluT 
of  a  partiu-rshi]).  discussel  Jl'onds 
V.  Woods,  III,  ,53. 

Decree  Reserving-  Day] — Held. 
a  decree  .against  infaiUs  slmuld  unt 
leserve  a  day  to  show  c.iuse  after 
they  come  of  age.       Scottish  Mani- 
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tolui  Inx'i'stiiicHt  and  Real  llstatc  Co. 
V.  lUjiiclnird,   1 1,    154, 


INFORMATION. 

Highways.  j—Tlic  Aiturnty-  Gen- 
eral for  the  Province  is  tlie  i)niper 
informant  in  a  suit  to  restrain  the 
obstruction  of  higlnvays.  It  is  not 
rccessary  that  an  information  should 
disclose  an  interest  in  the  relator.  If 
tlic  relator  Ik-  alsn  iilaintiff,  he  must 
iirve  an  interest.  Attorney-General 
V.  Wright,  ill,  107. 

See  .Ittorney-Cieneral  y.  Rxiin,  V.  81. 

See  IxnuTMEXT  .\xii  Ixi'uk.matuix. 


INJUNCTIONS. 

1.  IxTI•:IiI.ocuTOK^•. 
11.  Agaixst — 
III.  .AcTioN.s  roR  IxjrNCTiox. 

I\',    VlOL.\TION     ANIJ     PUXISIIMEXT. 


I.    IXTKUI.OCTTOKV. 

Practice  —  Cerlifieate  of  State  of 
Cause  —  Notiee  of  Motion  IVidcr 
tl'.an  Leave  Gh'en  —  ll'aircr  of  Ob- 
jection.] —  The  plaintiff  obtained  ex 
parte  an  interlocutory  injunction 
with  leave  to  move  to  continue  it. 
He  did  not,  on  the  ex  parte  applica- 
tion, file  a  certificate  of  the  state  of 
the  cause.  lie  also,  on  an  allegation 
that  the  defendant  resided  abroad, 
and  S.  was  his  agent  in  this  Pro- 
vince, obtained  an  order  for  substi- 
tutional service  on  S.  The  notice  of 
motion  was  not  only  to  continue  the 
ir.iiniction  (for  which  leave  had  been 
granted),  but  also,  that  an  in.iunc- 
ti'in  lie  issued  in  accordance  with  the 
prayer  of  the  bill. 

The  defendant    served   on   plaintiff 


a  demand  for  copies  of  the  affidavits 
tiled  on  the  motidii. 

Held.  I.  That  it  is  not  necessary 
to  file  ;i  certificate  of  the  state  of  the 
cause  on  obttiining  an  ex  parte  in- 
junction. 2.  That  the  nniice  of  mo 
tion,  asking  something  more  than 
leave  was  given  to  ask,  does  not  viti- 
ate it.  .^^.  That  service  of  a  demand 
for  copies  of  the  plaintiff's  alfidavil 
was  a  waiver  of  any  objection  to  the 
mode  of  service  on  deteiulan!.  Me- 
Ihniald  v.  Cliarlehois.  \'ll,  ,^5. 

Evidence  Requisite  —  .IfHdax'tt 
npun  Information  and  Belief.]  —  .Al- 
though for  the  purposes  of  an  inter- 
locutory injunction  ihore  is  not  re- 
cjuired  to  be  the  clear  evidence  neces- 
sary to  support  the  case  at  the  hear- 
ing, yet  there  i,:'isi  be  sonic  evid- 
ence. An  atVidavit  alleging  "  'fhat 
the  facts  stated  in  the  bill  of  com- 
plaint herein  tire  true  in  substance 
and  in  fact  and  to  the  best  of  my 
knowledge  ami  belief,"  is  wholly  in- 
sut'ticieni  to  form  the  ground  of  an 
interlocutory  injunction.  Roieand  v. 
Raii:eay  C<innnis.sioner.  ^'I.  401. 

Frank  Disclosure  of  Facts.  ]  — 
//(■/(/.  that  on  ;i  motifm  ex  parte  for 
an  injunction,  all  facts  within  the 
knowledge  of  tiie  applicant  and  ma- 
terial to  the  application  must  be  dis- 
closed.    Steii'art  v.   Tnrpin.  I.  323. 

Misrepresentation     of     Facts  — 

Ccntinuinn  lix  Parte  Injunelion.]  — 
L'pon  a  motion  to  continue  an  ex 
parte  injunction,  it  was  objected  that 
the  Court  had  been  misled  when 
granting  the  injunction. 

I'er  Killam.  J. — If  it  were  shown 
that  a  party  did  so  upoti  a  false  state- 
ment of  information  of  a  material 
fact.  I  should  not  hesitate  to  refuse 
to  continue  it,  and  to  leave  him  in 
the  position  in  which  he  was  before 
getting  the  order,  even  thiiugh  he 
showed  other  grounds  sufficient  to 
warrant  its  being  continued.  Bur- 
hank  V.   ITehh.  y.  264. 

Misrepresentation  of  Facts  — . 
Coritinuin.^  !:x  Parte  Injunetion  — 
Ihilanee  of  Cou'i'enienee  —  Costs  — 
Laelies.]  — ■  .\n  e.v  parte  order  for  an 
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ii'jiiiiclioii  to  last  for  a  few  days,  and 
nr.til  a  iiintinn  to  oonlimie  it  liad  lui'ii 
(!is|Kj.sed  (jf,  was  ohtaincd  upon  a  iiiis- 
stalfimnt  '>(  a  faci  iiiauria!  to  one  of 
tlic  Kroimds  ii|)on  wliicli.  in  tlic  liill. 
the  plaintill'V  n'Rlu  was  funndcd. 
l'|)iiii  an  aitplicalKJn  U<  coiitiiuu-  tlu' 
iniiuiotidM — 

llrld.  lliat  liavin.tj  in  view  the  ajreal 
importance  to  tlie  plaintiff  nf  main- 
laininf?  the  status  quo,  and  tlie  ah- 
si  nee  of  damage  to  the  dcfendan;,  tlie 
ii.jnnelion  nii^lu  be  continned.  noi- 
V  i'.hsiandin;4  tile  niis-stalenieiit  in  rc- 
s\)cct  of  a  |iortion  "f  the  i)ropcrty  in 
(jucstion  upon  an  erpiitahle  gronnd 
not  affected  i)y  the  fact  inis-st.'!  .-d ; 
but  the  plaintiff  was  ordered  to  pay 
the  costs  of  ihe  motion.  Burbank  v. 
U'cbh,  5  M.  U.  264,  considered). 
1. aches  as  disentitlinji  lo  interim  in- 
jniiclion  rliscussed.  Il'iiiiiit^r,^  >lr 
Hudson's  lUiy  h'aihs.'ay  Co.  v.  .\fiiiin, 
\'J.  400. 

Plaintiff's    Bight    Doubtful.  |   — 

Upon  motion  for  an  interlocutory  in- 
junction where  the  ri^lil  is  doubtful, 
the  Court  will  consider  011  what  side 
is  the  balance  of  convenience;  to 
v'bich  party  is  injury  more  likely  to 
hi  done  by  its  interference  or  refusal 
to  interfere;  in  what  way  the  parties 
can  best,  after  the  final  determination 
of  their  rights,  be  kept  in,  or  restor- 
ed to  their  jiosition  at  the  time  of  the 
motion.  .  Ittorucv-Gciwral  v.  Rvon. 
V.  81. 

Mandatory.  I  —  .\  mandatory  in- 
junction to  restore  buildiuiis  to  their 
former  foundations  refused  upon  mo- 
tion.    Stcwari  v.  Turpiii,  i.  ,^2,v 

Second  Application  —  Threaten- 
ed Trespass  —  Tear  of  Riol  —  Con- 
struction of  Statutes — Raiheay  Cross- 
iii,i:s:\  —  The  fact  that  the  plaintiff 
will  by  force  oiipose  a  thre;Uened 
trespass,  and  so  possibly  cause  blood- 
shed, is  no  reason  why  the  Court 
should  ,c;rant  an  interlocutory  a|)i)li- 
cation  if  he  is  not  otlu  rwise  entiiled 
to  it.  The  Act  incorporatinp;  The 
Northern  Pacific  and  Manitoba  Rail- 
way Co.  does  not,  of  itself,  supersede 
the  power  given  to  the  Railway  Com- 
missioner by  51  Vic,  c.  5,  with  refer- 


ence to  ihe  building  of  the  extension 
if  the  Red  River  \'alley  Railway  to 
I'ortage  la  I'r.airie.  An  ('.r  (^arte  in- 
junction  Inning  been  di.-.solveil  on 
ilu  ground  that  the  qi.esiions  involv- 
ed were  of  such  difriculty  tliat  tliey 
shoidd  be  decided  at  the  hearin,g  only, 
the  bill  was  amended  ;ind  a  new  c.r 
parte  injiinctif)n  granted.  Upon  nm- 
lion  to  continue  it — 

//(•/(/,  that  the  plaintiffs  were  en 
titled  to  have  a  full  cimsideraiinn  nf 
all  tlie  (|uestions  involved;  and  a 
more  deliberate  argument  bav"iv; 
srslved  the  difficultie-^.  the  injuncti  11 
wa-'  continued.  Canadian  I'aeilic 
lUiilway  Co.  v.  Xorthrrn  Taeific  and 
\fanitolm  Rai!:eay  C'c  .  \',  .'^oi. 

.S'('('  .\Tuikr,ian  v.  lUihin'^ton.  \',  25,^ 

Appeal  Ex  Parte.  |— A  motion  for 
iiii unction  to  restrain  a  sheriff's  sale 
was  refused  by  a  single  Judge  after 
argument.  I'pon  motion  ex  parte 
10  the  Full  Court,  the  plaintiff's  coun- 
sel staling  his  intention  to  ai)peal,  an 
injunction  was  granted,  until  the  re- 
hearing of  the  order  or  the  hearing  of 
the  cause,  whichever  should  first  conu- 
on.     I.e:eis  v.  Wood,  11,  7,3. 


II.    ACAINST — 

(a)  .Ictions. 

( h )    Trespass. 

(c)   l'orei}^n  do-poration. 

((/)   /')//'/(■(•  Cmeer. 


(a)  .Ictions. 

To  Stay  Foreign  Action.]  — The 
Court    has    power   to    stay   an    aciimi 
brou.ght    in    a    foreign    Court,    win- 
ib.e    i)arty    bringing    it    is    within    i 
jr.risdiction.        Hut    no   order   will 
m;i(le  unless  a  clear  case  of  nppressi 
be   made  out.       The   plaintiff   filed 
bill   against   the  defendant  as   adniin- 
istratri.v  of  .S.  to  set  aside  a  policy  oi 
life  insurance.     -After  the  commcnco- 
ment  of  the  suit,  the  defendants  sued 
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lilt  plaiiililTs  ill  tlio  Pi'Dviiico  of  Oit- 
t;irii>  iipoii  llii;  pulicy.  Tlii'  iiisiircil 
li/iil  ivsidi'd  ill  Winnipeg,  and  ilic 
pliiiiilitT  and  the  \vitiu's.>.cs  wire  now 
lime.  Tile  poliey  was  ))ayal)le  in 
("iitarin,  and  ilie  head  Dflu-i'  of  the 
L'i'iit|)any  was  there.  Thr  plaintiffs 
wire  willing  to  ^nlnnit  lo  >iich  term^ 
as  liie  Conn  should  think  proi^r.  A 
n.niion  for  iniiiiR-tion  to  restrain  the 
(Jiiiario  action  was  refused  with 
fcsls.  The  Xorlli  .linciiraii  Life  As- 
siirtiiu\'  Co.  V.  Sullicrlaiid.  III.   1.^7. 

(/')   'I'rfsl^dss. 

Coutinviiiig'  Trespass.]  —  A  con- 
lir.ninu;  trespass  ainonntinn  to  per- 
il aiunt  appropriation  of  the  projjcrty 
of  ;iiioiher  i-.  of  itself,  a  stifi'ieiently 
■erioiis  injury  to  wan-ant  interfeienee 
liy  iniiinciioii.  .Ittonicy-Ocncral  v. 
h'yiiii,  v.  Si. 

Thrcitened     Trespnss.  |    —The 

plaiiiiirf  i;laiii;ed  to  he  tenant  of  the 
ili'lVndaiU  !'..  of  certain  l.-inds  upon 
1"  liicli  he  sowed  a  crop  of  whi-at.  l)e- 
t'liulant  threatened  to  reap  the  crop, 
uliereiipoii  th.e  plahitiff  tiled  a  hill  for 
an  injunction.  Dnrinp;  the  suit  the 
(K  feiidant  did  harvest  a  portion  of 
the  crop,  hut  did  not  otherwise  iiiter- 
t'lre  with  plaintiff's  occnpaiion.  TIk- 
plaiiiiirf's  right  w.as  not  viry  clearly 
i-.-tal)li>!ied  hy  the  evi<leiu-e. 

Ifi'I'l.  inj motion  refused,  hiii  with- 
out c.sts.      Mi'iilciiuiii   V.    Hiihiinilon. 

y-  -'.^.^. 

Srr  Ciiiiihliiu:  i\u-'fie  JuiHi^'ny  v. 
Xdillicnt  I'ihiflc  Raih\.'<ty  Co.. 
V.  ,?oi. 

Public  Lands  —  Atlorncy-Gcncr- 

ii'.  1  —  The  Court  has  jurisdiction  to 

crrMit   an   injunction,   at   the   instance 

^ttorn.y-General  for  the  Oo- 

I'.iii!,  ,  ,  in  n  qiect  of  trespass  upon 
Crown  lands.  Attorncv-Gcv.cral  v. 
'■'y,-;;,  \'   Si. 

.V,-  .//.     .icv-Crurnil  v.   U'ri:^li!.  lit 
107- 

((■)   /•'orr/,;,';;  Corporation. 

Not  Carrying  o'  Business  in 
M.initob,a.]— An   ini     ,v-;i'iii   will   not 


he  ordered  to  restrain  a  fore'nn  life 
insurance  Coiupany  from  paying  the 
amount  assureil  to  an  e.xecntor  lierc, 
vheii  llie  policy  was  issued  in  the 
I'l  leign  couiitiy,  the  preiniuni  pa>ahle 
there,  tlie  moneys  assured  1  .ly.ihle 
there,  and  the  Company  wa-  not 
carrying  on  husiiie-.s  iiere.  Tron- 
uituc  Lotiii  Co.  V,  Morirc,  III,  ji. 


((/)   I'lihlic  OfTu-i-r. 

Aldermnn  _  W'ron^fid  .is-.uinif- 
h'>ii  :t(  Jurisdiction  —  Jnjunrli  nt 
irih-rr  Mamlitinu.i  I'ropcr  —  livid- 
inrc  —  /.(»i-i(.s-  .Standi  of  Plaintiff.  \  — 
I'laintiff  having  heeu  elected  alder- 
man, and  t.aken  his  se.'it.  anil  having 
heeii  unsealed  liy  order  of  the  County 
JiulRe  for  lack  of  property  (nialitici- 
lioii.  ol)!aiiied  an  'M'  I'artc  injunciion 
to  restrain  the  .Mayor  from  proceed- 
ing to  a  new  election,  and  from  refus- 
ing to  permit  the  i)laiiitil'f  to  sit  and 
M'le  as  a  niemher  of  the  council,  up- 
on the  ground  that  the  Comity  Judge 
had  no  jurisdiction.  Upon  a  motiiiii 
10  continue  the  injunction — 

//('/(/.  I.  That  the  plaintiff  iioi  he- 
ing.  in  fact.  (|iialit"ied.  no  inimiction 
should  he  grani>-i!.  _'.  The  Court  in- 
terferes l)y  injunction  only  to  pre\ent 
or  restrain  injuries  to  civil  property, 
and  in  defence  of.  or  to  enforce  rights 
which  arc  canahle  oi  heing  enforced 
;it  law  or  in  ef|iiiiy.  The  Court  has 
no  jurisdiction  to  restrain  persons 
from  acting  wiiliout  authority.  ,?.  Al- 
though under  section  0  of  The 
Queen's  Ik'iich  .Act  of  1SS6,  tlie  Court 
may  issue  an  injunction  in  cases 
where  the  plaintiff  would  have  heen 
entitled  to  a  niaiidannis  at  law,  yet  it 
nmst  appear  that  the  circumstances 
nonld  li.'ive  justified  a  niaiuhrinn.'s; 
.and  the  only  ground  of  coinplru'nt  he- 
ing that  tiie  defendant  "  threatens 
and  intends  and  will  unless  restrain- 
ed," etc. 

Jh'ld.  that  the  right  to  i]iaudaniH.i 
liad  not  heen  shown. 

4.  In  any  case,  the  ahsencc  of  the 
jurisdiction  of  the  County  Judge 
wrnlil  ha\e  to  he  fully  and  clearly 
shown.       Callozcay    v.    Pearson,    VI. 
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in.    AlTIUNS    FOK    INJUN'CTION. 

Puppet  Plaintiff  —  DisnILn^viicc 
I'l  Sldli!ti-s.  I  —  All  acl  \v:is  iiasscd 
by  tlic  j'rovincial  LcKislaiurc  for 
llic  const nicliijii  of  Uic  Red  River 
\'allcy  Railway.  Jii  pursuance  of 
this  Act  a  cnniracl  was  I'litcrcMl  iiun 
liclwecn  Hit  Majesty  and  two  of  llie 
defendants,  and  the  contractors  there- 
upon proceeded  to  build  the  road. 
Ibis  Act  was  disallowed,  as  was  also 
an  Act  cxtendinji;  the  operation  of 
The  Public  Works  Act  of  18S5.  The 
lilaintilT.  being  aware  that  the  route 
eontein))lated  would  cross  certain 
lands,  purchased  iheni  with  a  view  oi 
cbslrucling  the  buildiiit;  of  the  road. 
It  was  not  conlciuleii  that  this  would 
disentitle  him  to  an  injiuiclion,  but  it 
was  alleged  that  be  was  acting  not 
for  liimself  but  in  reality  for  a  rival 
railway,  whose  hautl  lie  was.  To 
show  this,  the  plaintil'f  w;is  exam- 
ined, and  he  refused  to  answer  sev- 
eral proper  and  material  (|uestions. 
He  aiipeared  to  liave  acted  through 
the  rival  railway's  olVici.ais,  ;iiid  to 
have  reporletl  progress  to  them  :  to 
litivc  made  soim  agreement  with  that 
C(>nipany,  giving  to  it  ceri.ain  privil- 
eges in  res])ect  of  the  land  purcliased. 
l)Ut  the  nature  of  this  agreement  he 
refused  to  divulge;  and  in  a  letter  he 
referred  to  "  the  party  for  wliom  1 
have  purchased." 

y/(7(/,  I.  That  lifter  the  ilisal'.ow- 
ar.ce.  the  defendants  were  witliriiii 
mcrit-s  or  leg;il  rights  —  The  Public 
Works  Act  (without  the  disallowed 
amendment),  not  ,,'iving  the  right  to 
expropriate  lauds  for  tiic  purpose  of 
the  railway.  .;.  That,  neveriholess, 
the  pl.aintiff  was  iint  iiuit'.ed  to  an  in- 
junction, Ik-  being  the  re])resentali\  e' 
n.erely  of  the  rival  railway,  and  ii'it 
acting  on  his  own  behalf.  ;>,.  That  to 
arrive  at  this  conclusion  it  was  pro- 
per to  assume  as  against  the  plaintiff 
the  answers  he  could  have  given,  if 
he  had  answered  fairly  the  rptesiious 
put  to  liim.  The  di^-allowance  of  the 
.''cts  was  signified  by  iirf)claniation 
in  the  (/(irr/.'i'.  lint  no  reference  was 
tlu'iein  m.'ide  to  the  certilicate  of  the 
d.ite  of  the  recei])!  of  the  .\cls. 

Sriiihlt' — Th.-i.t    the    certilicate    need 


iioi   be  signified,  but  the  dis;dlowai;ce 
I'l.ly.     lin'wiiin^  v.  Kyaii,  IV,  486. 

PossesGion  jvs  Proof  of  Title.]  — 
I'o-^se.^sion  sullicient  to  enabit  a 
1  hiintiff  to  maintain  an  action  of 
lres]);iss  is  tlie  possession  wliich  is 
the  test  of  the  right  to  l)e  treated  a>  a 
piaintiff  in  possession  for  the  pur- 
p(.ses  of  an  injunction  suit  or  motiMn. 
.'iltiiniry-drncrci!  v.   h'yaii,  V,  Si. 

Costs  —  lujitnction  Motion  —  D'ls- 
iiiissiiii;  liill.\  —  I'ending  a  motion 
I'or  injunction,  tiie  defendant  took  un; 
a  pr,'ecipe  order  to  dismiss  bis  liill. 

//('/(/,  that  the  defendant's  costs  of 
the  injunction  motion  were  iircjpcrly 
taxable  under  this  order.  Jenkins  v. 
i\yau,  V,  112. 

Costs.  I  —  L'p^iii  a  motion  id  con- 
tii.ue  an  injunction  \vhich  w;is  reliis- 
-d.  no  order  was  made  as  to  costs. 
.\fle'rw,-irds     the    plaintitT's    iiill     was 


,i; 


■  n 


lissed  wiUi  costs. 


Held,  that  the  costs  of  the  motii  11 
were  ta.xable  ;is  costs  in  the  cause. 
l-vontcnac  Loan  Co.  v.  .l/(>/'i(Vr.  IV, 
4,^<)- 

Sec    ill.<o    I'.I.KlTION'Sj    II. 


1\' 


\'lol..\Tln.V    AXn    Pl_'N'lSIIMi:XT. 


Motion  to  Commit  —  Court  or 
i'lidiiil'tTs.]  —  .\  motion  to  commit 
r(ir  breach  of  an  injunctiini  must  be 
made  in  Court  and  not  in  Chambers. 
ILirdir  v.  I.azery,  V.   1.^5. 

CostF  V.  I  Motion  to  Commit.]  — 
.Mlhough  there  n'ay  not  Iku'c  been 
such  a  wilful  or  contemptuous  breach 
of  an  injunction  as  may  call  for  pun- 
ishment by  commitat.  yet  where  ilie 
de'feud.ant  by  his  coiulnct  iuviled  llie 
.■ip|)licatiou  to  commit,  lie  was  (jrder- 
ed  to  pay  the  costs  of  the  tnotinn. 
Ilaniie  v.  lAn-ery.  V,   i.^i.^- 


INSANITY. 


Jurisdiction  - 

trcition  of  l:stiite 


Conrt'.s-     .lilntiiii.^- 
-  Liahilily  for  I'ail- 
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ISIIMKNT. 


arc  of  Banker  —  Coiiiinitlcc's  Pispo- 
silion  of  Miiiicy  —  Interest  —  Coin- 
/-,  usiitiim-  —  Support  of  Lunatic's 
I;  /;'('.  1  —  The  dcalli  of  a  lunatic  ik- 
uiiniiies  tlic  jurisdiction  in  lunacy, 
vxccpi  for  certain  purposes,  as  ac- 
c '.•.iiiing,  delivery  of  properly,  etc. 
'i  he  p.^ramount  consideration  in  deal- 
ing with  a  lu.'atic's  estate  is  his  coni- 
fi  ri  and  henetit,  and  the  Court  exer- 
ci>>-s  great  freedom  in  dealnig  with 
tin  estate.  ivxiHiidilures  wliicii  have 
In  en  made  on  Ijchalf  of  a  lunatic 
without  authority  m;iy  he  allowed  hy 
!hr  Court,  hut  not  hy  the  Master. 
.'>tK'h  expenditure  will  Ik-  less  readily 
.NiiK'tioned  after  the  death  of  a  luna- 
tii.  Where  a  conmiitiee  deposits 
r.ii.ney  with  a  hanker,  the  mere  fact 
III  his  suspension  is  suflicient  ground 
for  presumption  of  negligence: 
ilh  ugh  the  presumption  may  he  re- 
iuuted.  The  fact  that  the  h.anker  is 
a  private  hanker  will  not  of  itself 
render  the  cnnnnittee  li,-d)!e  as  heing 
negligent.  The  fact  that  the  lianker 
.-elected  hy  the  Cimmiittec  is  the  one 
f  rmerly  emplnyed  hy  the  lunatic  is 
:ni  element  in  favnr  nf  the  connnittee. 
Ir  is  the  duty  nf  the  comniiitee  to 
piv  int')  Cdiu't  moneys  which  will 
I'll,  within  a  shiiri  time,  he  rerpiired 
fur  the  i)urp(ises  of  the  i-state.  .\ 
C'lMuiittee  is  liahle  Un  interest  upon 
n.i  ney  received  hy  him  from  its  re- 
eeiiii  uiuil  payment.  The  Ce)urt  litis 
|i\vef  to  tdlow  compensation  to  ;i 
ci'tiuiiittee.  hut  the  Master  litis  im 
st'cli  piiwer  unless  the  mtitter  is  spec 
iti'le  referred  to  him.  The  wife  of  a 
iiiiitilic  has  autlmrity  to  pledge  her 
luishand's  credit  for  necessaries  for 
!ier   support.     A'l-    Xcrins.   a    lunatic. 

Criirinal  Law.  |  —  Ins.uiity.  :i^  a 
iliieiice  iti  cfiminal  cases,  discussed. 
A'r.i;.  V.   Kiel.    I  [,  .^_>t. 


.S'l'i'    Ct^tMIN.Nt.    l..\w. 
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Fire   - 

t'lynicnt 


Carpenter's 
-   Condition 


Risk  Re 

—   I'roofs   of 


Loss  —  Condition  Precedent  —  Con- 
struction of  Relati-i'c  ll'ords.\  —  i)e- 
cl;.r;ilion  upon  a  pulicy  <'f  tiri'  insur- 
tuice,  which  recited  tlitit  the  i>l;iiiuil'f 
htxl  paid  the  sum  of  $ioO  ;ind  also 
the  tidditional  sum  of  $2.25  for  insur- 
ing iigainst  loss  hy  fire,  and  especitdly 
any  loss  arising  from  cariKuters,  etc.. 
heitig  employed  upon  the  premises. 
.\iiother  count  was  upon  an  interim 
receipt  which  recited  an  .applictuinn 
l"nr  insurtmce  agtiinst  luss  hy  tire  ;ind 
especitdly  any  loss  arising  from  car- 
penters, etc..  heing  emplnyed  upon 
the  premise^.  ;ind  payment  of  the 
.Nod  and  tUs'i  the  addition.al  sum  of 
.*.;.J5,  \vith  a  pnivisimi  on  the  issuing 
(if  the  policy  t'or  cancellation  of  the 
receij)t.  I'mth  the  pclicy  and  the  re- 
ceii)t  were  alleged  to  he  suhject  to  a 
Cdiujiiinii  th;it  the  Company  would 
not  l)e  answerahle  for  loss  hy  tire  in, 
Of  of  ;itiy  iiuildings  under  construc- 
tiiiti  wherein  carpenters  were  employ- 
ed, unless  the  special  consent  of  the 
(  iititptiiiy  in  writing  was  tirst  ohltiin- 
ed,  ;iiid  indorsed  upon  the  policy.  To 
these  Ciitints  the  defendain  pleaded 
("th  plea  )that  tifter  ni;d<iiig  the  pol- 
icy and  hefiire  hiss,  and  al^o  (iStli 
plea)  .after  the  granting  of  the  receipt 
P.nd  hefure  lii>s.  the  plaintiff  h;id  em- 
ployed in  the  huildings  carpenters, 
etc..  without  iiaving  ohtained  and 
having  iiidiuved  on  the  policy,  the 
consent  in  wiitiiig  of  the  defenclant. 

Held.  t.  Th.at  the  coiKhtion  as  to 
the  empjoyiiieni  of  carpenters  was  not 
rejiugnant  to  the  contract,  and  did 
not  itself  constitute  a  consent  of  the 
Comp;iny  as  stipulated  for  hy  tlie 
condition.  j.  That  the  ple.as  were 
li.id  hecause  they  did  not  allege  the 
employment  of  the  carpenters  :it  the 
;:ti'e  of  the  occurrence  of  tlie  lire.  .\ 
lio]ie>-  was  suh.iect  to  the  following 
ci  iidition  :  "  i'ersons  sustainitig  any 
lo<s  iir  datna.ge  li\'  tire  forihwitli  t("» 
gi\e  notice  thereof  in  writing  at.  etc.. 
....  and  ;ire.  within  fourteen  days 
.ifti'r  the  loss,  to  deliver  in  writing,  iti 
iti'.plicate.   a   |i;irticul;ir  statement  and 

.account  of  their  loss,  etc the 

.assured's  title  or  interest  therein,  and 
the  names  atul  residences  of  all  other 
p.arties  (if  any)  interested  tlierein, 
etc whether  anv  other  insur- 
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ai-cc,  etc also  slating  in  what 

manner the   huihiiiig   insured 

was  (iccuiiied  at  the  time  (jf  tlie  loss 
....  and  when  and  how  the  fire 
originated  as  far  as  the  assured  may 
kuiiw  nr  l)ehe\e;  and  the  assured 
sliali  verify  such  statement,  etc.,  and 
uniil  such  acciiunis,  declaraiion,  tes- 
tinii'uy.  Miuchers  and  evidence  as 
aforesaid,  are  prtnluced  and  examin- 
ed (if  required)  and  sucii  e.\phuia- 
tions  given,  no  money  sliall  i)e  pay- 
a1)K>  hy  the  Company  under  this  pol- 
icy  and  if  the  chiim  shall   not. 

for  tlie  space  of  tliree  months  after 
tile  occurrence  of  the  fire,  b,'  in  all 
respects  \erilied  in  manner  aforesaid. 
tlie  assured  sliall  forfeit  every  right 
to  restitution  or  payment  hy  virtue  of 
this  jiolicy.  and  time  shall  be  of  the 
essence  of  the  contract." 

Held.  1.  That  the  delivery  of  the 
statement  and  account  within  the 
fourteen  days,  was  a  condition  pre- 
cedent to  the  assured's  right  to  re- 
cover. J.  'That  the  words  in  the  con- 
dition "  as  far  as  the  assured  may 
ki.ow."  related  to  "  when  and  how 
tile  fire  originated,"  and  no;  to  all 
the  preceding  rec]uircments  of  the 
conditiun.  Murris.in  v.  77/r  City  of 
Loinlon  J-'irr  Insiinnu-r  Co.,  \'l,  22-,. 

Life — A'/,i,'/'/.s'  oihl  fiili'i\-st  0(  .Myiii- 
bcrs  of  .Mutual  Bcnctlt  Society.]  — 
The  plaintii'fs  were  the  executors  of 
the  will  of  ^L.  a  member  of  an  unin- 
corporaled  Society  Icnown  as  ilie  Or- 
der of  Scottish  Clans,  wiio  had  held 
a  'Certificate  of  membership  entitling 
the  licnefici.'iry  named  therein  to  the 
sum  of  $2,000,  payable  at  M.'.s  death. 
By  the  rules  of  the  Society  no  mem- 
ber could  assign  his  "  bequeathmeut 
certific.'ite."  nor  woulil  any  assign- 
ment lie  recognized  by  the  Society. 
The  name  of  ^^.'s  father,  the  defend- 
ant, had  l)cen  inserted  in  tlu'  ceriifi- 
eate  by  his  request.  .\fter  the  date 
of  the  certificate,  and  iluring  the  life- 
time of  M..  the  bequeathmeut  laws  of 
the  Society  were  amendeil.  so  as  to 
provide  that  at  the  death  of  a  mem- 
ber in  good  standing  the  amount  of 
the  bequeathnicnt  should  1)e  paid  to 
the  wife,  affianced  wife,  or  relative 
of.  or  person  dependent  upon,  such 
member,    as    designated    in    his    be- 


fiiuathment  ceriilicate.  By  hi^  hist 
will  ;uid  testamem  .\l.  ap])ointed  the 
plaintilts.  as  execuKjr.s  .and  trustees. 
and  directed  that  his  life  insurance 
money  should  be  paid  to  them  for  the 
purpose  of  carrying  out  the  trusi>  of 
the  will;  and  about  the  same  time  lie 
indorsed  a  memorandum  on  the  be- 
cir.eathiiKnt  certificate  revoking  the 
former  direction  as  to  the  payuuiit 
of  the  insurance  due  at  his  death, 
antl  aulhonzing  and  directing  mr-Ii 
payment  to  be  made  to  the  plaintiUs. 
Tlie  officers  of  the  Society  refused  tu 
recognize  this  revocation,  and  on  the 
de.atli  of  M.  they  refused  to  i)ay  the 
insurance  money  to  the  plaintiffs 
v.iihout  the  autliority  of  the  Conn. 
The  plaintiffs  v.-ere  not,  nor  was  any 
f'i  them,  tlie  wife,  atfianced  wife,  or 
relative  of.  or  person  dependent  on 
the  deceased. 

Held,  that  in  the  case  of  a  Socie'.y 
having  objects  and  a  constitution  sim- 
ilar to  those  of  the  Societj-  in  (pies- 
tion.  the  member  has  no  interest  in 
tlie  fund  raisul  or  to  be  raised,  hut 
nierely  a  power  to  appoint  an  object 
to  receive  the  same,  which  power 
n-ust  be  cxercise'l  in  accordance 
with  the  regulations  of  the  Society: 
and  that  the  defendam.  the  benct'ici- 
ar.\  named  in  the  certificate,  was  en- 
titled to  the  money,  as  tigaiust  tlie  e:;- 
ecutors  of  the  deceaseil's  esttue.  In 
rr  irilliiiin  I'liillil^'s  InsurctUiC,  j;, 
'.'h.  1).  2,^5.  followed.  Lcadlcy  v. 
McGrciior,  XI.  q. 

Life  —  Death  I  y  J'reeciiii^  —  Oh- 
'iioiis  or  I  'iiiu'irssary  Paiii^cr.] — The 
defendants  entered  into  a  contract 
with  the  plaintiffs  to  p;iy  .$i.ooo  with- 
in ninety  d;iys  after  sufficient  proof 
that  the  assured,  one  of  their  ineMi- 
bers,  "  shall  have  sustained  bodily  in- 
juries effected  through  external,  vio- 
lent and  accidental  means,  and  tli.i: 
such  injuries  alone  shtill  have  caused 
di;itli  within  ninety  dtiys  from  the 
h.'tppening  thereof;"  and  the  policy 
eont.'iined  these  further  provisoes: 
'■  That  tlie  insurtince  shall  not  extend 
to  dcatli  or  disaliility  caused  l)y  an  in- 
jury of  which  there  shall  be  no  ex- 
ternal and  visible  signs nor  to 

any  case  except  when  some  injury 
efl'ected  as  aforesaid  is  the  proxini;ito 
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n;ul  sole  cause  of  the  disal)iliiy  rn- 
death ;  and  no  claim  shall  he  made 
ui.der  this  policy  when  death  or  dis- 
alilemein  may  have  been  cai'.sed  in 
consequence  of  ex|)osure  to  any  olj- 
vicns  or  unnecessary  danger." 

The  assured  was  frozen  to  death 
on  the  prairie  near  Fort  Macleod.  to 
wb.ich  place  he  was  returning  from 
one  of  his  trips  in  company  with  a 
driver.  While  still  about  eight  miles 
out.  the  wagon  broke  down.  The 
weather  had  turned  sudden!},-  very 
cold  and  stormy,  and  the  as>ured  be- 
ing too  cold  and  numb  to  walk,  and 
unable  to  ride,  it  was  agreed  that  he 
pliould  remain  where  he  was  while 
the  driver  rode  to  Mackod  for  as- 
sistance, but  he  died  before  the  driv- 
er returned.  The  assured  was  suf- 
ficiently warmly  clothed  for  the 
ucather  as  it  was  when  he  set  out. 
but  not  for  the  storm  wdiich  he  en- 
countered. 

//(•/(/,  that  he  luet  his  death  as  the 
result  of  an  injitry  effected  through 
external.  violent  and  accidental 
iiicans  within  the  meaning  of  the 
piilicy,  atid  that  it  cnuld  nut  be  said 
that  he  bad  exposed  himself  to  any 
olivious  ov  unnecessary  danger;  and 
ti'.at  the  plaintiffs  were  entitled  to  re- 
c  ver.  Siiicloir  v.  Maritime  Passenger 
.i.^siirancr  Co..  ~  Jur.  X.  S.  367.  dis- 
liiiguisbed.  XoiHi-U'r.s-f  Coiniinvcicil 
TiwrclliTs'  .L'Tsocialicn  v.  London 
C.uiraulcc  and  .-Icridcnl  Co.,  X.  ^.j,/. 


INTEREST. 

RlCiHT   TO    Rf.COVEK. 

Rate. 


I.    RlCIlT   TO    Rf.COVEK. 

On  Foreign  Judgment.] — Though 
interest  cannot  be  recovered  on  a 
f'  reign  judgment  as  incident  thereto, 
the  jury  may  allow  interest  as  dam- 
ages, but  not  more  than  six  years'  ar- 
rears. Bani:  of  Mo)itrcal  v.  Cornish. 
T.  W.,  272. 


On  Debentures.  ]—]  n  an  action 
a.gainst  a  ■.lutnicipaliiy  in  its  deben- 
tures^ 

//('/(/,  that  interest  might  be  recov- 
ered iin  the  coupons.  London  Ir 
Canadian  Loan  Cr  .-Igcnry  Co.,  v. 
Morris.  \'ll.  uS. 

On  Commission.]  —  Interest  will 
net  be  allowed  (jn  a  coniniissiun  un- 
til after  a  deiuand  in  writing.  Mc- 
i\i'n::ic  v.  Champion,  W.   15S. 

Conditions  Precedent.]   —  To  be 

entitled  to  interest  before  actimi  a 
plaintiff  must  show  (ij  an  express 
cnntract  fur  iiUeresi.  or   (_>)   that  the 


iim   is   such   thai   the 


natttre  of  the  cl; 
eonti-act  can  be  irnpl'ed.  or  (,V)  tiiat 
the  del)t  is  i)ayable  b\-  \-irtue  of  a 
\'.  ritien  instrument,  or  (.\)  that  there 
I'.as  a  demand  with  notice  tiiat  inter- 
I  s;  would  be  claimed  under  ,^  &  4 
'.\  ni.  4.  c.  42.  s.  2S.  Xiclio!  v.  Gocli- 
./•,  XII,   177. 


II.  R.vte. 

Compound  or  Simple  — Construc- 
tiun.\  —  Construct ifjn  of  mortgage 
as  to  interest,  whether  coiupouiul  or 
sim])le.  Canada  Permanent  v.  Ilil- 
liard.  Ill,  3_>. 

After  Maturity—"  Till  the  Whole 
of  the  I'rineif'iil  Money  is  l'aid.'\  — 
.\  uiortgage  of  real  e-t;ite  proviiled 
for  the  payment  of  the  |)rincipal 
money  on  ist  July.  18SS.  with  ini,er- 
est  at  ten  jjer  cent,  half-yearly.  "  on 
so  luu  .  principal  money  as  shall 
from  til;.;;  to  time  reiuain  unjiaid  till 
the  whole  of  the  principal  money  is 
ptiid."  There  was  also  a  provis')  for 
compound  interest  as  follows:  "That, 
in  case  default  shall  be  made  in  pay- 
ment of  any  sum  to  bectinie  due  for 

interest cnmpound   interest 

shall  be  payable,  and  the  suiu  in  ar- 
rcar  for  iniere>t  from  time  to  time 
shall  bear  interest  at  the  same  rate 
as  the  principal  money  secured  by 
these  presents;  ami,  in  case  the  in- 
terest and  compound  interest  are  not 
p.-iid  in  six  moiuhs  from  the  time  of 
default,    a    rest    shall    be    made    and 
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compound  interest  sliall  be  payable 
on  ilie  agf^regate  atnount  tli.n  due, 
and  .s(j  on  from  time  to  time." 

IfcUl,  tliat  after  t!ie  ist  July.  1888. 
tin  mortgagees  were  only  entitled  to 
six  ])er  cent,  simple  interest.  ^7. 
John  V.  Kyk'crt.  10  S.C.R.  27S;  Peo- 
ple's Loan  Co.  v.  Grant,  18  S.  C.  R. 
262  \  and  /'ottv//  v.  Peck,  u  O.  R. 
4<j2;  15  A.  R.  138.  followed.  Ihc 
\lanitiiha  and  X ortli-West  Loan  Co. 
V.  I'avkcr.  \'1II.  _'(/). 

After  Maturity  —  "  Until  the 
Whole  i.s'  L'lilty  I'aid  and  Satisfied."] 
— A  mortgage  of  real  estate  provided 
for  the  payment  of  the  principal 
money  at  the  expiration  of  five  years 
frotn  the  date  thereof,  together  with 
interest  thereon  at  the  rate  of  nine 
per  cent.  ])er  annum.  "  tmtil  the  whole 
is   fully  paid   and  satisfied.'' 

IL-ld.  that  after  the  time  fixed  for 
payment  of  the  principal  money,  the 
niortgagees  were  entitied  to  no  more 
than  the  statutory  rate  of  six  per 
cent,  per  aimum  on  the  unjiaid  prin- 
cipal. 'Lhe  l\-ople's  Loan  &  Ih'posil 
Co.  V.  Grant  ,iS  S.  C.  R.  262,  follow- 
ed. I'oivcll  V.  I'eck,  15  A  .R.  138.  dis- 
cussed. Prrehold  Loan  Co.  v.  Mc- 
Lean. VIII.  116. 

After  Maturity  —  "  To  be  Paid 
on  .III  and  .Iny  faynieiit  in  De- 
fault.''\  —  .\  mortgage  under  the 
Act  resptcting  Short  Forms  of  In- 
dentures contained  the  usual  clauses, 
but.  in  addition  thereto,  there  was 
the  following :  "  The  said  mortgagor 
covenants  with  the  said  Company 
that  the  mortgagor  will  pay  the  mort- 
gtige  money  and  interest,  and  observe 
the  above  proviso,  and  in  the  case  of 
default,  at  the  said  rate,  compounded 
with  rests  each  iialf-year.  to  lie  paid 
on  all  and  any  iiayment  in  default, 
whether  of  princinal  ov  interest  or 
both." 

Held,  that  interest  was  payable 
after  maturity  at  the  rate  of  eight  per 
cent,  per  annum.  The  following 
cases  distinguished:  Peol^le's  Loan 
&  Def^osit  Co.  v.  Grant,  18  S.  C.  R. 
262 :  Preehold  Loan  Co.  v.  McLean, 
8  M.  R.  it6:  Manitoba  and  North- 
IVest  Loan   Co.   v.   Darker.  8  M.  R. 


296.       Credit   Poncier   Franco-Cana- 
dien  v.  Schultc,  IX,  70. 

See  also  I.\s,\nitv. 

Sec  also  Judgments^  II. 


INTERNATIONAL  LA'W. 

Contract  Made  in  Foreign  Coun- 
try.] —  A  contract  made  in  one 
country,  to  be  performed  in  another, 
is  governed  by  the  law  of  the  latter 
jurisdiction. 

Scinble — Where  there  is  a  contract 
with  a  Corporation  for  carriage 
tlirough  several  Slates,  with  distiilct 
laws,  the  bw  of  the  State  where  the 
Corporation  has  its  seat  and  principal 
office  prevails.  Broz^ii  v.  Canadian 
l\icific  Railieay  Co.,  IV,  39". 


INTERPLEADER. 

I.  Right  to  Interplead. 
II.  Proceedixgs  .\xn  Relief. 

I II.  Costs. 

IV.  Secukitv  for  Costs. 


I.    Right  to  Interplead. 

By  Carrier.]  —  The  Court  has  no 
jurisdiction  under  the  Act  relating  t ) 
Interpleader  by  Carriers,  when  the 
goods  are  not  within  the  jurisdiction. 
Although  no  jurisdiction,  yet  tin' 
summons  may  be  discharged  with 
costs,  7?.'  Brnnszi'ick  Balke  Co,  and 
Martin,  III.  32S, 

By  Carrier  _  C.  S.,,  c.  37,  s.  65.] 
— Where  goods   delivered   to  a  com 
mon  carrier  by  F.  were  seized  by  the 
sherifif    under    an    execution    again-t 
P.— 

Held,  that  the  carrier  could  not, 
under  C.  S..  c.  .^7-  s,  65,  call  upon  ilu' 
execution  creditor  and  sherif?  to  in- 
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terplcad  with  F.    Merclianis'  /)'«;;(•  v. 
I'l-U-rs.  I,  272. 

By  Garnishee  —  .Is  to  Amount 
Admitted  —  I-'onii  of  Issui\\  —  In 
g;irni slice  proceedings  tliere  sliould 
not  he  an  issue  hetwecn  the  primary 
debtor  and  the  garnisliee  as  to  the 
amiamt  due.  Garnisliees  may  ol)tain 
interpleader  as  to  the  amount  they 
admit  to  he  due.  although  they  may 
deny  liability  as  to  further  amounts 
claimed,  if  they  submit  to  the  deter- 
mination of  the  Court  the  question  of 
further  liability.  Kogcrs  v.  Ccniniwr- 
chil  I'liioit  .■Issitrancc  Co..  X.  GUj. 

By  Garnishee  —  .Is  to  .linoiint 
.hi  III  if  ted  — ■  /';■('(•('(/»;■(',]  —  L'lider 
.0  \  ic..  c.  .35,  s.  10.  a  garnishee  niaj' 
;a\e  an  interpleader  as  to  the  amount 
ii'  adtnils  to  he  due.  althrmgh  a 
;ii;.;i.r  amount  may  be  alleged  by  the 
'.[.■iching  creditor  to  be  owing  {Mcr- 
,;'mi;'.»-'  hank  v.  .McLean,  5  M.  R.  219. 
vcrruied ).  The  garnishee  should, 
'..' 'Ac\-er,  up:';i  at'lidavit.  express  his 
;e;uliiiess  to  liring  into  Court  the 
iiiiiiimt  truly  owing,  whatever  that 
■  ,;!y  he  found  to  be.  Such  an  afifi- 
■■:vi'.  was  allowed  to  be  sujiplement- 
'  i  .\n  issue  may  he  directed  to  as- 
.\ruiin  what  is  the  true  amount  due. 
'•Irhityn-  v.  Il'oods.  Y,  347. 

By  Purchaser,  ]  —  The  bill  stated 
iiat  the  plaintitt  agreed  with  A.  and 
^i.  in  purchase  from  them  certain 
■!i!  upon  certain  terms;  that  he  had 
.'Xi'i  them  a  portion  of  the  purchase 
::'iuy:  that  A.  claimed  the  balance. 
:'iii!  that  B.  and  X.  also  claimed  it. 

Held,  upon  demurrer  for  want  of 
'inity.    that   the   hill    sufficiently  dis- 

'  id  the  nature  of  the  opposing 
I    :ni-.     Tecs  v.  Spcncc.  Til.  430. 

By  Sheriff  —  I! 'hen  Refused.]  — 
A  -lieritT  must  exercise  ;i  sound  .iu'lg- 
■:'in!  with  respect  to  api)l\ing  for  an 
I'^urpleader  order,  and  where  the 
'■'aimant  to  the  goods  seized  has 
o^arly  no  right,  the  order  will  not  be 
L;;M!!ied.  .Ylonitor  Plow  li'orks  v. 
.':"-;,  T.  W..  165. 

By  Sheriff  —  Delay  in  Aptlieution 
—  '  urcasonal'le  Conduct.] — .A  sher- 
:;T    tizing  goods  under  an  exectuion, 


and  having  notice  that  a  third  i)arty 
claims  the  goods  sei/.ed.  if  he  desires 
to  interplead,  must  ai)ply  to  the  Court 
promptly,  and  not  exercise  a  discre- 
tion by  selling  or  otherwise  dealing 
with  the  goods.  Boszeell  v.  I'etti- 
^rcw.  7  P.  R.  393,  followed.  I>arli)ii; 
V.  Colla'on.  10  I'.  R..  110.  consiilered. 
Protection  will  he  given  to  the 
sherilT  only  when  he  has  not  abused 
his  power,  or  caused  substantial 
grievance  and  has  not  been  guilty  of 
rtiscoiiduct  or  neglect,  the  object  of 
the  statute  being  to  protect  him  when 
it  is  unjust  that  he  should  be  .-tied. 
. .'.  liarns.  Son  vt  Co.  v.  York.  \'III, 
S9. 

By  Sheriff— /)t-/((y  /'/  A  Implication 
—  Defending;;  Action  not  .Xeccssarily 
a  Bar.]  —  (jiving  relief  to  a  sheriff 
by  interpleader  is  a  matter  of  judicial 
discretion  and  mere  delay,  even  if 
imperfectly  accounted  for,  will  not  he 
a  bar  to  a  sheriff  obtaining  an  order, 
if  the  parties  have  not  been  jireju- 
diced  by  the  delay,  and  there  has  been 
110  misconduct  or  collusitm. 

Defending  an  action  brought  by 
the  claimant  against  him  will  not 
necessanlv  diseiiiitle  a  sheritT  to  re- 
lief. 

Remarks  on  the  duty  of  the  sheriff 
to  c>ime  promptly  for  an  interpleader 
nilhout  exercising  any  discretion. 
Holt  V.  frost.  3  H.  &  X.  Sji  :  H'in- 
!er  v.  Barlliolonicic.  11  F,\.  704.  f'  1- 
lowed.  Macdonald  v.  drcat  Xortli- 
U'cst  Central  Railzcay  Co..  X,  X3. 

By  Third  Party.]  _  Wiur.-  the 
garnishee  h.as  jiaid  the  attj'ched 
money  into  Court,  a  third  p;;riy 
claiming  it  has  no  right,  under  sec- 
tion 261  or  20.()  of  The  County 
Courts  Act.  R.  S  M.,  c,  33.  on  the 
trial  of  tin  int'."-i)leader  issue,  wiili- 
otit  giving  so!i:c  ])roper  f^rinia  facie 
evidence  of  his  right  to  the  money  or 
debt,  to  apply  to  set  aside  the  garn- 
ishing order,  it  !o  raise  the  question 
whether  'he  dibt  wa.^  properly  at- 
tachable under  the  .\ct.  Marshall  v. 
.May.  Xir.  3«i. 

Real  Estate.]— Defendant-  against 
whom  judgment  had  been  nbtained 
claimed    upon    interpleader    that    the 
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property  seized  as  grxxls  was  real  es- 
tate and  so  not  cxigiljle. 

Held,  tliat  for  tlie  purpose  of  in- 
terpleader the  properly  nuisl  be  as- 
siiiiietl  to  l)e  chattels.  Dixou  v.  Mc- 
Kay. XII,  514. 

Sec   EXECI-'TIONS,    III. 

Sec  Re.\l  Pkopkutv  Act,  I\'. 


II.  Proceedincs  and  Relief. 

Bond  —  Form  of.]  —  Ashdoicn  v. 
A',;.s7;,   HI,  .^7. 

Examination.]  —  An  order  can- 
not be  made  for  the  examination  of  a 
<lefendant  in  an  interpleader  issue. 
McMillan  v.  Bartlctt,  II,  62. 

Examination  of  Witness  on 
Pending  Motion.)  _  C)n  the  return 
of  a  siieriff's  interpleader  summons. 
tlie  evidence  of  the  judgment  debtor 
may  be  taken  under  section  46  of 
The  C()nnn(5n  Law  Procedure  Act, 
1854  (pr(i\iding  for  the  examination 
of  a  judgni'Mit  delnor  as  to  his  es- 
tate), if  the  Judge  or  Referee  see  fit 
to  direct  it.  The  liii.iicnc  F.  Pliillifs 
Electrical  ]Vorks  v.  Anustrong,  Ylll. 
48. 

Delay  in  Proceedings.]   —  If,  on 

an  interpleader  issue,  the  plaintiff 
does  not  give  notice  of  trial,  the  de- 
fendant's proper  course  is  to  apply  to 
the  Court  for  an  order  to  l)ar  the 
plaintiff.       Flaxton   v.   Monkman,    I, 

Evidence— T^j-oo/^  of  Judgment.]  — 
Held,  thai,  on  a  sherilTf's  interpleader, 
it  is  not  necessary  for  the  execution 
ereditor  to  prove  the  judgment  and 
execution,  Rit>stein  v.  The  British 
Canadian  Loan  and  Inrestnient  Co.. 
VII,   lit). 

See  Macdo)iald  v.  Cununings,  VIII, 
406;  Kirchhoifer  v.  Clement.  XI, 
460. 

Who  She  aid  be  Plaintiff— Goorf.f 

Seized  in  Possession  of  Mortgagee.] 
— In  April,  1892,  the  plaintiff  placed 


a  writ  of  /?,  fa.  against  the  goods  of 
di  fendant  in  the  sheriff's  hands.  The 
beriff  seized  certain  goods  as  the 
p.  oerty  of  defendant,  but  they  were 
clai.  led  by  the  Commercial  Bank. 
I'liey  had  been  mortgaged  to  the 
L'ank  in  January,  1802,  and  were 
taken  possession  of  by  the  Bank  a 
few  days  1)efore  the  seizure,  and  at 
that  time  were  in  the  actual  posses- 
sion of  the  Bank.  An  interpleader 
issue  was  directed,  and  the  question 
was,  which  party  should  be  made 
plaintiff  in  the  issue? 

Held,  that  the  execution  creditor? 
sl'if)uld  be  made  plaintiffs.  Union 
Bank  of  Canada  v.  Tizzard.  IX,  149, 

See  McFhillif^s  v,  ll'olf.  IV,  300. 

Barring    Parties     on    Issue.]  _ 

Where  an  interpleader  applicaliun 
before  the  Referee  fails  to  be  dis- 
posed of  upon  a  matter  of  practice, 
as  where  the  sheriff  by  his  delay  or 
having  taken  indemnity  from  one  of 
the  parties,  is  not  entitled  to  relief; 
where  either  the  execution  creditor 
or  the  claimant  fails  lo  appear  on  Uk- 
return  of  the  summons;  where  eiiher 
of  them,  though  appearing,  declines 
to  take  an  issue;  where  the  claimant, 
though  appearing,  fails  to  support  his 
claim  by  any  evidence  which  can  be 
looked  at;  or  where  there  is  some 
such  state  of  circumstances,  the  Re- 
feree may  dispose  of  the  whole  ques- 
tion. But  where  the  claimant  does 
support  his  claim,  and  the  question 
is,  whether  he  has  merits  or  not.  then 
tlie  Referee  should  order  an  issue  or 
refer  the  matter  to  a  Judge.  Gait 
v.  ^IcLcan,  VI,  424. 

Barring  Parties  —  Application  — 
Style  of  Cause]  —  An  application  to 
bar  must  be  made  in  the  original 
cause  or  niacter  and  not  in  the  inter- 
pleader issue,  as  in  this  case.  Hardy 
V.  Desjarlais.  VIII,  401. 

Relief  —  Chattel  Mortgages  not 
Declared  I'oid.]  —  Since  the  passint; 
of  the  Act  48  V'ic,  c,  5,^,  no  chattel 
mortgage  can,  upon  an  interpleader 
issue,  be  declared  void  under  C.S.M.. 
c.   37,  s.  96.       McMillan  v.   Barlleft. 

n.  374. 
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Form  of  Order— /',;7>.'i'/-  to  Direct 
Sail-  of  Goods  ill  Default  of  Claim- 
ant Giving,  Security  —  Discretion  in 
Rtjercc]  —  Under  an  execiiti(Mi 
against  the  defendant,  the  sheriff 
seized  certain  gcxtds  whicli  were 
claimed  by  D.  H.  &  Co.  Thereupon, 
the  Referee,  on  the  api)lication  of  tlie 
sluritT,  made  an  order  that  upon  the 
claimants  paying  into  Court  $ioo,  or 
pisnig  security  for  that  amount,  the 
sliiriff  sliould  \vith(h%'i\v  from  pos- 
session, hut  in  defauh  of  making  such 
payment,  or  the  giving  of  such  se- 
sc.  iirity,  that  the  goods  should  be 
S'i'l  and  the  proceeds,  after  deduct- 
ing expenses,  paid  into  Court  io 
aliiilc  further  order. 

Held,  that  the  Referee  had  juris- 
(iiciion  to  make  tlie  order,  and  tlial 
il'c  discretion  vested  in  him  was  pro- 
perly exercised.  l>ank  of  Xova 
Scotia  V.  JIol>e.  IX,  37. 

Form  of  Order  —  "  The  Goods  or 
.Uiy  I'art  Thereof."]  —  It  is  imma- 
Knal  whether  an  interpleader  issue 
refers  to  "  the  goods  seized."  or  "the 
gi'iiils  seized  or  any  part  tliereof." 
Liulcr  the  former  words  the  claim- 
ant may  prove  for  a  portion  of  the 
g(-nds  seized.  Ste(^hens  v.  Mc.lr- 
thnr.  VI,  III. 

Discharge  of  Order — Sheriff  Giz'- 
in^   ufi   Possession.] — An   interplead- 
er order,  besides  providing  for  an  is- 
sue  required  the   execution   creditor 
\(>  iiWe  security  for  costs  by  a  certain 
(iay.   otherwise  he   should   be   barred,   j 
ami  directed  the  sheriff  to  sell  unless  j 
'In    claimant    gave    security    for    the  j 
ti">ds.     After  lapse  of  the  prescribed  | 
|.tiod    tlie    Referee    made    an    order  1 
ii.'arging  the  time.     Upon  appeal,   a  I 
Jii  Ige  discharged  this  order,  holding  j 
;!-ai  the  creditor  had  become  barred.  | 
:v:.']  that  there  was  no  jurisdiction  to  I 
ix'iiKl   the   time.       The   Full    Court,  j 
1  wever,    restored    the    Referee's   or-  i 
lii ".       After  the  order  of  the  single 
Jinlge  the  shriff  withdrew  from  pos- 
'^("•sion    and    the    goods    were    dissi- 
pated.      The  creditor  then,  finding  it 
useless    to    proceed    with    the    issue, 
ii'oved    to    rescind    the    interpleader 
order. 

Held,  that  the  order  should  not  be 


rescinded.  l)Ut  that  ilie  creditcir's  rem- 
edy was  by  action  against  tlie  sheriff 
if  he  had  done  wrong.  lIoiy.'e  v. 
Martin.  VI,  615. 

Stay  of  Interpleader  Till  Orig- 
inal Action  Ended— Co;(;//.v  Court.] 
— Where  a  garnishing  order  i-^  made 
in  an  action  for  a  disputed  claim  be- 
fnre  judgment,  and  the  garnishee 
admitting  his  debt,  pays  the  money 
ii:t()  Court  with  notice  that  it  is 
claimed  by  another  party,  and  then 
api)lies  for  an  interpleader  issue  to 
be  tried  between  the  plaintifT  and 
such  other  party  as  claimant,  it  is 
])i(il)er  to  stay  the  trial  of  the  inter- 
|ileader  issue  until  it  be  seen  whether 
the  plaintiff  will  recover  judgment 
against  the  original   defendant. 

The  interjjleader  issue  to  be  tried 
l>eing  one  which  involved  the  title  to 
lands,  the  question  was  raised  as  to 
whether  it  would  be  proper  to  send 
the  issue  to  the  County  Court  for 
trial,  altlunigli  the  amount  garnished 
was  under  $.250. 

field,  following  Guardians  of  Hert- 
ford Union  v.  Kim f ton.  11  Tx.  .295, 
that  the  issue  might  be  sent  to  the 
County  Court,  as  it  was  a  remedy 
provided  by  special  statute  directing 
the  trial  in  a  County  Court.  Ilouiih 
V.  /'('//.■  Hoii'ard,  garnishee.  X,  679. 

County  Court  —  Appeal.]  —  Xo 
ai;|)ial  lies  from  the  County  Court  in 
interpleader  matters.  Long  v.  Mc- 
Dougatl.  III.  685. 

Issue  an  Action— Trial  on  Tues- 
day.] —  An  interpleader  issue  is 
within  the  term  action,  and  may  lie 
entered  for  trial  upon  a  Tuesday. 
Plaxtou  V.  Mnnkman,  r  >[.  R.  371, 
considered.  Poui;las  v.  Burnham.  V, 
261. 

Proof  of  Judgment  on  Inter- 
pleader.]— Macdonaltl  v.  Cuiiimings, 
VIII.  406;  Kirchhotter  v.  Clement, 
Xr.  460;  Ripstein  v.  British  Cana- 
dian, VII.  iig. 


III.  Costs. 

Abandonment  by  Claimant.]   — 
Held,    that    where    a    plaintif?  exam- 
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in.cs  a  clainiam  iipdii  liis  affidavit,  and 
tliL'  claiiiiaiit  siil)scc|uciut\-  ahandfjiis 
his  claim  and  is  barred,  and  ordered 
to  pay  tile  costs  of  the  sheriff  and 
the  plaintiff,  the  proper  order  is,  that 
the  sheriff's  costs  he  taxed  to  him 
and  nn  .iiUocalttr  served  on  ihe  plain- 
tiff, that  ihe  pl.aintiff  add  them  to  his 
costs,  and  upon  recei)it  of  the  amoimt 
pay  it  to  the  sheriff.  I'atcrsuii  v. 
Kiinicdy,   II,  63. 

Abandonment  by  Claimant.  |   — 

A  |)erson  served  a  notice  upon  a  sher- 
iff claiming  as  his  poods  seized  under 
writ  against  another.  I'jion  the  re- 
turn of  an  interpleader  summons  the 
claimant  ajjpeared,  obtained  two  en- 
hirgcments,  and  doing  nothing  to 
si'.hst;imiaie  his  c!;um,   was  b;irred. 

//(•/(/,  that  the  claimant  shnuld  ])ay 
the  sheriff's  costs.  Coclinuw  v.  Mc- 
Faiiaiw.  V,   120. 

S'cc  .Iniiit  V.  Hudson's  Bay  Co.,  III. 
5-29- 

Abandonment  by  Creditors.  |    — 

An  e.\ecuti(.>n  creditor,  consenting  to 
be  barred  after  an  interpleader  order 
has  been  made,  must  pay  the  costs 
of  a  sale  by  the  sheriff  of  the  goods 
as  well  as  the  costs  of  the  application 
for  the  interpleader  order,  possession 
money,  etc.  Mauitoha  &  Xortb- 
U'csfcni  Loan  Co.  v.  Riitlcy.  Ill,  J96. 

Abandoning  on  First  Beturn  of 
Summons.  I  —  0.  obtained  ;i  judg- 
ment tigainst  a  joint  stock  Company 
and  iilaced  a  fi.  fa.  in  the  hands  of 
the  sheriff  of  the  Eastern  Judicial 
District.  The  sheriff  seized  certain 
goods,  which  were  claimed  by  the 
Bank  of  British  North  America.  The 
sheriff  then  obtained  an  interpleader 
smmi'.ons.  While  the  smnmons  was 
pending,  and  after  I^).  had  obtained 
an  enlargement,  an  order  was  made 
winding  up  the  Company  and  ap- 
pointing a  liquidator.  On  the  return 
of  the  summons,  B.  asked  that  the 
liquidator  be  substituted  in  his  stead. 

lUid,  that  B.  must  cither  take  an 
issue,  or  be  barred  and  pay  the  costs 
of  the  claimant  and  of  the  sheriff. 

B.  also  placed  a  fi.  fa.  in  the  hands 
of  the  sheriff  of  the  Central  Judicial 


District,  who  also  seized  certain 
goods,  which  were  claimed  by  A. 
The  sheriff  noiitied  13. 's  solicitors, 
who  rei)lied,  suggesting  interpleader 
as  a  means  of  ])rotecting  himself.  (Jn 
the  first  return  of  the  inieriileader 
summons,  B.  abandoned. 

Held,  that  B.  was  not  liable  lur 
costs.  Sirpliciis  V.  Ro.i^crs,  6  M.  R. 
-'98;  and  Scarlc  v.  .Matlhciv's.  W.  N., 
iSS,^  176,  distinguished.  Blahc  v. 
7'lic  Manitoba  .^lillint;,  etc.,  Co., 
VllI,  427. 

Garnishee's  Costs  —  Deduction 
from  His  Liahility.] — After  declara- 
tion the  defendants  obtained  a  suni- 
iiK.ns.  under  4S  \'ic.,  c.  17,  s.  54,  call- 
ing ujion  \arious  claimants  to  the 
fund  sued  for,  to  maintain  or  relin- 
quish their  claims.  All  the  claini- 
anis  abandoned  except  the  Imperial 
Rank,  and  an  order  was  pronounced 
directing  the  defendants  to  pay  the 
funds  into  Court,  after  deducting 
their  costs;  that  there  should  be  no 
Costs  as  to  those  who  abandmud 
their  claims;  and  that  an  issue  should 
be  tried  beuveen  the  i)laintiff  and  the 
i'u'ink.  Upon  settling  the  terius  of 
this  order  the  Bank  also  abondoncd, 
and  the  order,  instead  of  jiroviding 
for  an  issue,  directed  the  Bank  to 
|iay  the  plaintiff's  costs  of  the  apjili- 
cation,  and  the  defendant's  costs  de- 
ducted out  of  the  fund.  The  claim 
of  the  Bank  was  under  two  garnishee 
attaching  orders,  one  issued  in  a  suit 
.'•gainst  n.,  K.  &  A.,  and  the  other  in 
a  suit  against  T.  K.  &•  M.  K.  The 
lluflson's  Bay  Co.  in  both  suits  being 
the  garnishees.  The  plaintiffs  in  the 
|iresent  suit  were  T.  K.  &  A. 

//('/(/,  that  the  statute  was  applic- 
able to  the  Bank's  claim  and  that  an 

issue  might  therefore  have  been 
directed.  The  defendants  were  en- 
titled to  deduct  their  costs,  both  of 
the  suit  and  also  of  the  application, 
so  far  as  related  to  the  Bank,  but  not 
of  calling  in  the  other  abandoning 
claimants.  Where  a  claimant  does 
not  appear,  or  appears  and  abandons, 
no  costs  are  awarded.  Armit  v.  The 
Hudson's  Bay  Co.,  Ill,  529. 

Sheriff's  Costs.]  —  An  interplead- 
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c"  order  may  direct  payment  of  the 
.Miiifif's  costs.  AshdoiK'ii  v.  .Wish. 
Hi.  27. 

Defending  Actions  —  Instead  of 
Ih'rrpli-aciiiifi.]  —  The  defendant  be- 
11!,'  indebted  to  Cr.,  M..  a  creditor  of 
Cr..  obtained  a  garnisliing  urder 
.-i.c^.iinst  S.  Instead  of  iiaying  the 
money  into  Court,  S  .retained  it.  ami 
v.is  afterwards  sued  for  tlie  same 
.•■.iiKiunt  liy  the  plaintiff,  who  claimed. 
a-  assignee  of  Cr.  The  defendam, 
after  issue  joined,  obtained  an  order 
idiuiring  M.  and  the  plaintiff  t 
tiiplead.  Th.e  plaintiff  ■••"•■■ 
iii'i'ii  the  issue 


(1  in- 
succeeded 


■  11   iiiu  issue. 

Irlil.  I.  The  defendaTit  should 


ilir  who! 


Divided  Success.]   - 

;i!;  iiUerpleader  issue, 
I'.irly  succeeds  as  to 
goivds,  there   should  be 


e  cosi.',  of  the  action  down 
1. 1  the  intcri)leader  issue.  2.  M. 
should  pay  to  the  plaintiff  the  costs 
nf  the  issue.  ,^.  No  costs  allowed  to 
any  i)arly  connected  with  jiaying  in 
or  paying  out  the  money.  Cloiii^hcr 
V.  Scooncs,  III,  238. 

Refusing  Costs  to  Successful 
Party  —  Slicriff's  Costs  —  I'liyiiu-iit 
by  Successful  I'arty.] — Although  the 
ci:;nnant  upon  the  trial  of  an  inter- 
p'tader  issue  succeeds,  yet  the  Court 
may.  in  its  discretion,  refuse  to  give 
Inin  costs  against  the  execution  cred- 
itor. The  Court  c;umi>t,  Irnvcver.  in 
M.ch  a  case,  order  the  claimant  to 
pay  the  slieriff  his  costs  of  taking 
]iossession  of  the  goods  claimed,  or 
liis  possession  money  prior  to  the 
il.ne  of  the  interiileader  order.  The 
Mtisscy  Mauufacturiii;^  C(>.   v.  Gaud- 

ry.    1\'.    22(). 

Distinct  Issues  by  Various 
Creditors.  I  —  Disposition  oi  costs  in 
interpleader  proceedings  where  dis- 
tinct issues  taken  by  se\eral  execu- 
i-'H  creditors,  the  claimant  being  the 
>anie  in  all.  Hro-ii'ii  v.  I'orta.^c  la 
I'rairic  Mauufactnriui:  Ca..   HI,  J43. 


-  //.■/(/.  I.  Ill 
where  each 
part  of  the 
a  division  of 
cists,  and  the  ratio  of  that  division  is 
nr  the  di.scretion  of  the  Jiulge.  2. 
The  Court  has  power  to  review  the 
<l:-cretionary   order  of   a   Judge,   but 


does  not  exercise  it,  unlcs'^  in  a 
sti.iiig  case,  or  where  the  viiscretion 
has  been  exercised  on  a  wrong  prin- 
ciple.     Bunihani  v.  Walton.  11.  i^!o. 

Suit  in  Equity  for  Interpleader.  ] 

—  I'laintiff.  in  ;in  interpleader  ^uit, 
was  allowed  his  custs,  altiiough  he 
might  have  brought  the  jiarties  to- 
gether in  some  garnishee  proceed- 
ings: an  injunction  being  necessary 
to  protect  his  goods  pending  litiga- 
tion.    Jlcnry  v.  lHass.  II.  97. 

Appeal  for  Costs  —  By  Sheriff.] 
— An  execution  creditor  directed  a 
sheriff  to  interplead  between  him  and 
a  claimant  to  some  seized  goods.  Up- 
on the  return  of  the  interpleader  sum- 
mons the  creditor  obtained  an  en- 
largement to  examine  the  claimant. 
L'i)on  the  further  return  the  creditor 
;d)andoned. 

Held.  I.  That  the  creditor  ought  to 
pay  the  sheriff's  costs  of  the  proceed- 
ing. 2.  That  the  refusal  of  the  Re- 
feree to  allow  such  costs  might  be 
apjiealed  from.  Stet>heiis  v.  Rnt^ers 
— fix  parte.  Liz'ingstoue.  \'I.  298. 


IV.  SixuiMTV  roK  Costs. 

Prior  to  Issue.]— Pending  an  in- 
terpleader sunmions.  an  order  was 
made  for  the  examination  of  the 
claimaiu  upon  an  aftidavil  filed  by 
her.  Thereupon  the  cLiimatn  api)lied 
for  and  obtained  an  onler  staying 
proceedings  until  security  for  costs 
was  given  by  the  claimant,  a  foreign 
execution  creditor. 

Ifeld.  that  no  order  for  security 
could  be  made  until  an  issue  was  di- 
rected. Biiihanan  v.  Campbell.  \'I. 
30.?. 

Extension  of  Time  After  Party 
Barred.  I — An  iii;rrple;idcr  order  di- 
rected that  the  plaintiffs  should  gi\e 
security  for  costs  to  the  satisfaction 
of  the  Prothonotary  on  or  before  the 
roth  April,  and  that  in  default  they 
should  be  barred  from  all  claim  to 
the  goods.  (On  the  day  named  the 
plaintiffs    paid    $200    into    Court,    but 
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(lid  luit  (ihlaiii,  iipi)n  notice  to  tliu 
claimant,  an  expression  of  tho  Pro- 
tlmnotary's  satisfaction  with  such  se- 
curity. 

//(•/(/,  1.  That  the  Referee  had.  after 
tile  expiration  of  the  day  named,  inr- 
isdiction  to  extend  the  time.  _>.  The 
wiilulraual  from  possession  h\-  the 
sheriff  after  the  day  named  consti- 
tiUes  uo  har  to  an  appeal  hy  the 
plaintiffs  fr<im  an  oriK'r  reNersinj?  the 
Referee's  order  extendinff  the  time. 
Ilo'iv't-  V.   Marlin.  VI.  477. 

Style  of  Cause.  I  —  An  application 
for  security  fur  custs  of  interpleader 
proceedings,  made  after  the  issue  of 
tlie  interpleader  order,  must  he  styled 
not  in  the  original  cause,  hut  in  the 
interpleader  issue.  McMastcr  v. 
Jas/fcr,  III.  605. 

Discretion.]  —  A  garnishee  admit- 
ted his  liahility  to  the  judgment  deht- 
or,  hut  suggesle<l  that  one  B.  claimed 
the  money  under  an  assignment  made 
to  him  hy  the  judgment  dchtnr.  L'p- 
on  settling  the  form  of  the  order  for 
an  issue — 

//(•/(/,  I.  That  B.,  the  claimant, 
ought  to  he  the  plaintiff  {Sec  I'nioii 
Bank  V.  Ti::canl.  IX,  149).  2.  That  it 
did  not.  from  this,  and  from  the  fact 
that  he  resided  without  the  jurisdic- 
tion of  the  Court,  necessarily  follow 
that  he  should  give  security  for  costs, 
that  the  Court  could  exercise  its  dis- 
cretion, and  would  not  order  security 
unless  the  applicant  showed  circum- 
stances warranting  that  direction. 
.][cl'hillits  V.  Wolf,  IV,  300. 

Barring   Claimant  for  Default.] 

— The  defendant  in  an  interpleader 
issue  was  ordered  to  give  security  for 
costs,  After  long  delay,  an  order 
was  made  that  he  do  give  security 
witliin  a  limited  time  or  that  his  claim 
he  liarrcd.  The  Canadian  Pacific 
Railway  Co.  v.  Forsyth,  III.  45. 


INTOXICATING  LIQUORS. 

I.  Licenses  and  Loc.m,  Option. 
II.  Crimin.\l  Prosecutions. 


I.    l.K  E.VSES   .\Nn   I.OC.M.  Ol'TIO.N. 

Application-- /')//i/iV,//i(;)i  for  Two 
U'ceks  —  Time.  Computation  of  — 
I'rotcst  .-luainst  License  —  Jurisdic- 
tion of  Court  to  ^Innul  License.]  — 
The  statute  41  Vic.  c.  14  (Man.),  en- 
acted that  no  license  to  sell  intoxicat- 
ing licpior  should  be  granted  exce|)i  as 
provided  hy  the  Act;  that  upon  an 
.ipplicaiion  being  made  for  a  licensi.', 
the  License  Commissioners  should, 
before  gnuiting  it,  publish  for  two 
Weeks  in  three  weekly  new.-.]>;iper» 
imblished  in  the  I'rovince,  one  being 
published  in  the  French  latiguage, 
the  name  of  the  ai)plicant  and  the 
jilace  where  he  intended  to  sell  in- 
toxicating liquor;  and  that  a  protest 
in  writing  against  the  granting  of 
;iny  license,  signed  by  five  or  more 
out  of  the  twenty  voters  and  house- 
holders nearest  to  the  place  proposed 
to  be  licensed,  should  prevent  the  is- 
sue of  any  license.  The  License 
Commissioners  published  the  applica- 
tion of  O'C.  &  \V.  in  one  weekly 
French  newsjiaper  on  30th  Octnher 
.-md  6th  November,  and  in  the  weekly 
edition  of  one  English  newspaiier  on 
1st  and  Stli  November.  They  order- 
ed the  issue  of  a  license  to  O'C.  &  W. 
on  loth  November,  and  on  the  iith 
November  a  protest,  signed  by  live 
of  the  twenty  voters  and  household- 
ers nearest  to  the  place  proposed  to 
be  licensed,  was  lodged  with  the 
Commissioners. 

Held,  that  the  Commissioners  had 
no  power  to  issue  the  license  until 
after  the  lapse  of  two  weeks  from  the 
first  publication  of  the  application; 
that  the  protest  was  lodged  in  time 
and  deprived  the  Commissioners  ;ib- 
sclutely  of  any  power  to  grant  a  li- 
cense, and  that  the  license  granted 
was  therefore  void. 

Held,  also,  that  this  Court  had  in- 
herent jurisdiction  to  annul  the  h- 
ccnse.  as  well  as  power  under  section 
.^2  of  the  Act.  which  gave  jurisdiction 
to  any  Judge  sitting  as  a  stipendiary 
nagistrate  in  all  prosecutions  for  of- 
fences against  the  Act.  Re  O'Con- 
nor and  Ward.  T.  W..  284. 

Protest  —  Power  of  Commission- 
ers —  Jurisdiction  of  Court.] — HcLl. 
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I,  That  the  prantin;;  of  a  license  by 
the  License  C'oniniissioners  to  sell  in- 
toxicating lif|uors  is  not  an  Act  of 
the  Crown  which  cannot  be  reviewed 
by  the  Court.  2,  That,  when  a  pro- 
test, signed  by  five  of  the  twenty  vot- 
iT.s  and  Jiousehoklers  nearest  the  jjlace 
prujiosed  to  be  licensed,  is  hjdged 
with  the  Conimissioners,  they  liavi' 
!''■  discretion  as  to  proceeding,  but 
are  .'d)solutely  debarred  from  issuing 
a  license.  3.  That  the  Court  nf 
(Jreen's  Bench  has  inherent  in  it 
plenary  jurisdiction  to  annul  a  11- 
i-eii'-e.  apart  from  the  statutory  juris- 
iliciion  of  the  Judges  under  the  Act 
ri.~)iecting    Intoxicating    Litpiors. 

An  application  for  a  license  was  re- 
ci'inniended  by  eighteen  persons,  pur- 
porting to  be  eighteen  of  the  twenty 
VI  lers  and  liousehcddcrs  nearest  the 
place  proposed  to  be  licensed.  W. 
-i!.;nid  the  reconimendaticni,  but  after 
riTiiisidering  his  act.  refused  to  ac- 
ki;\\  ledge,  and  in  fact  repudiatetl. 
\',\>  signature  before  a  Justice,  Me, 
witli  six  others,  signed  a  protest 
ag.iinst  tlie  issue  of  the  license.  Roth 
die  recommendation  and  protest  were 
nttested  by  a  Justice,  The  Commis- 
?ioners  took  some  evidence  as  to  W.'s 
-iunature,  and  as  to  the  qualifications 
'  f  I  he  signers  of  the  protest,  and  in 
their  discretion  held  that  W.  h;ul 
signed  the  recommendation  freely 
and  voluntarily,  and  that  the  protest 
V  l'^  not  signed  by  five  of  the  twenty 
nearest  voters  and  householders,  .\n- 
otlier  signature  to  the  recommenda- 
ti'ii  was  shown  to  be  invalid.  The 
reiii.iining  sixteen  signatures  were 
ii"t  sixteen  out  of  the  twenty  nearest 
vr.iers.  etc..  as  required  by  the  .*\ct. 
Tile  Commissioners  issued  the  li- 
cence. 

II rid,  that  they  had  no  power  to 
exi'rcise  any  discretion  as  to  the  is- 
M!(  of  the  license  .but  were  absolutely 
'Kliirrcd  therefrom  by  the  protest, 
.and  therefore  that  the  license  was 
void. 

Heinarks  as  to  tlie  duties  of  the  Li- 
cence Commissioners,  Re  O'Connor 
ci'- '  ChadK'iclc.  T.  W..  29,1. 

Keeping  Liquor  Without  a  Li- 
cense —  Form  of  Iiiforntation.]  — 
Mauistrates    have   jurisdiction    under 


'1  he  .Manitob.i  Lifpior  License  .Vet, 
iK<SO,  upon  a  ch.irge,  under  >ection  73, 
of  keeping  li(|Uor  for  sale  without  ;i 
license,  I  he  information  upon  such 
a  charge  dul  not  slate  that  the  licpior 
uas  intoxicating  licpior. 

Ili'hl.  that  such  an  alleg.ation  was 
i;i't  necessary,     /v'c.i,'.    v.   Cmilti'r,   IV, 

Reviewing  Actions  of  License 
Commissioners.  I —The  action  of  the 
License  Ciinimis>ioiiers  in  cancelling 
a  license  cannot  be  reviewed,  as  no 
appeal  is  provided  against  any  de- 
cision of  theirs.  A'l'i,'.  v.  Cro'tlicrs, 
XI,  567. 

Powers  of  License  Commission- 
ers —  License  \'car  —  Petition  for 
License.]  —  The  plaintiff  claimed  an 
injunction  to  restrain  the  defendants. 
License  Commissioners,  from  acting 
on  a  petition  under  the  pmviso  in 
section  ,Vt  of  The  Liquor  License 
•Act,  R,  SM.,  c.  00.  to  cancel  his  li- 
cense. Tills  proviso  reads  as  fol- 
lows: "  Pr(i\ided.  however,  that  once 
ill  every  year,  after  the  first  year  of 
license,  a  petition  by  eight  out  of  the 
twenty  nearest  householders  against 
any  license  can  be  presented,  and  will 
have  the  effect  of  cancelling  such  li- 
cense," 

Held,  that  the  word  "  year  "  in  the 
Act  means  the  license  year  ending  on 
,31st  .May,  anl  not  the  calendar  year; 
also  that  by  necessary  implication  the 
License  Commissioners  are  the  per- 
sons to  whom  such  a  petition  should 
be  presented,  and  would  have  the 
right,  on  receipt  of  same,  to  hold  a 
ir.eeting  after  notice  to  the  licensee 
for  the  jHirpose  of  considering  wdieth- 
er  the  document  presented  was  really 
a  petition  of  eight  out  of  the  twenty 
nearest  householders,  and  on  being 
satisfied  of  this  to  declare  that  the  li- 
cense should  be  cancelled,  Crntliers 
V.  Monteith.  XI,  ,37,^ 

Local  0-ption— Ou  ash  in  i:  By-Laze 
— Xotice  of  Final  Readi)i!^ — If  our  of 
Day  —  Calculation  of  Time.]  —  A 
notice  published  under  R.S.M..  c.  90. 
s.  6,?,  of  a  local  option  by-law  stated 
that  the  vote  of  the  electors  would 
be  taken  on  Tuesday,  loth  May.  1892, 
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ami  lli.'ii  the  fiirtlK-r  cnnsideralinii  of 
tlic  by-law  after  taking  tlic  vdIc  and 
the  final  ri'.'iding  would  lie  given  by 
the  Cmuu-il  in  the  Village  of  Trc- 
hernc  on  the   17th  May.  /Vl).   i8ij.>. 

//(■/(/,  that  the  notice  was  iiiMiifi- 
cient,  as  to  the  further  consideration 
and  final  reading  of  the  by-law,  i^e- 
caiise  the  honr  of  the  da./  was  not 
ilesignated. 

Tlic  notice  was  published  on  the 
6th,  1.3th,  20th,  23rd,  27  and  .30  days 
of  April. 

Held,  that  the  notice  was  not  pub- 
lished at  least  one  month  before  the 
vote  was  taken.  What  is  re{|uired 
by  the  staliUe  is  at  least  one  publica- 
tion in  each  week  of  the  month  be- 
ftire  the  vote  is  taken,  and  for  the 
purpose  of  reckoning  weeks,  it  is 
necessary  to  begin  with  the  day  of 
the  first  publication,  and  not  with  the 
first  day  of  an  ordinary  week.  Hall 
V.  The  Rural  Miiiiicil^dlitv  of  South 
Norfolk.  \'III,  430. 


TI.    ClUMIXAL    PKOSF.CfTIOXS. 

Druggist  Selling  Liquor  —  /)(■- 
fence  that  License,!  —  liriileiice.]  — 
W'hen  ;i  person  charged,  under  sec- 
t'um  147  of  The  Li(|uor  License  Act. 
R..S.M..  c.  00,  with  having  sold  li(|uoi- 
without  a  license  seeks  to  bring  him- 
self within  the  ijrotcction  of  section 
149  of  the  Act.  his  stating  nn  oath 
that  he  is  a  duly  registerecl  druggist 
is  not  sufficient  evidence  that  he  is  a 
druggist  didy  registered  under  The 
I'harm.-iceutical  Aci,  R.S..\1..  c.  116, 
to  warrant  the  quashing  of  a  convic- 
tion. 

Per  Bain,  J. — Wliether  defendant 
was  a  registered  druggist  or  not.  it 
was  quite  ojien  for  the  complainant 
to  charge  him  under  the  general  pro- 
visions of  section  147,  and.  if  section 
I4()  would  have  afforded  him  any  de- 
fence to  the  charge,  the  onus  lay  on 
him  to  bring  himself  by  proper  evid- 
ence within  its  provisions.  I'aley  on 
Con-eictions,  pp.  130,  244.  Catliearl 
V.  Hardy.  (  1S14)  2  M.  o:  S.  ^.u.  A'l'i'. 
V.  Ilerrell.  XII,  ig8,  522. 


Conviction  —  Sellinp  IJiiuor  i),ir- 
iii^  Prohibited  Hours  —  Proof  of  Li- 
cense —  .lineudinent  of  Coni'ietion.] 
— In  order  to  convict  of  the  ot'feiicc 
of  selling  intoxicating  li(pinrs  duriiij; 
|)roiiibiled  hours  undi'r  section  14,1  uf 
The  Liquor  iJcense  .\ct,  R,  S.  M.  c, 
yo,  it  is  incumbent  on  the  prosecution 
to  prove  that  the  defendant  held  a  li- 
cti.se  f(jr  the  prennses  where  the  li- 
qi.or  w;is  sold,  or  that  the  premises 
were  licensed  premises.  Pet;,  v. 
Williams.  VllI,  342. 

Evidence  of  Character  of  Li- 
quor. |  —  Upon  a  charge  of  selling 
li(|uor  without  a  license,  there  iniisi 
be  evidence  that  the  lif|Uor  was  intnx- 
icating.  Where  a  charge  i^  made 
against  a  licensee  for  some  breach  of 
the  statute,  it  nuist  be  shown  th;it  he 
was  a  licensee,  and  the  iiroduction  of 
the  license  after  sentence  for  the  pur- 
pose of  being  indorsed  as  retiuired  is 
not  sufficient.  A'c^'.  v.  .  Idanis  & 
Jaeksoii,  V,  13.3. 

Keeping  Liquor  Witliouk  a  Li- 
cense —  /•'.';■;;/  of  Information.]  — 
Magistrates  have  jurisdiction  under 
The  Manitoba  Li(|uor  License  .Act, 
ii^86.  upon  a  charge,  under  section  73, 
of  keeping  li(|uor  for  sale  without  a 
license.  The  information  ujion  sui'h 
a  charge  did  not  state  that  the  lii|U"r 
was  into.xicating  licpior. 

IfeUI.  that  such  an  allegation  wa- 
not  necessary.  Peg.  v.  Coulter.  1\', 
.309. 

See  also  Lxdk'tmf.xt. 

See  also  Mu.\rcii'.\i.  Cnui'nRATinx, 
I. 
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\T.  Registration. 

\  II.    CoNSTKflTION    ANMi  OpF.R.XTION. 
\l[r.    F,NliPl«  KMr.NT       or        DiiMKSTIC 

Jrii(,.Mi:Ms. 
IX.  Actions    on     Foueigx     Judg- 

MKNTS. 

X.  SKTTiNd  Aside. 

XI.    ExAMINATKi.V    OF    JUIIC.MF.NT 

]Ji:iiiuu. 
XII.  Satisfaction  anh   Payment, 


I.  Xattki-:  and  Essentials. 

A  Judgment  is  a  Security  for 
Money.J    —  llou-laiid   v.    C'llil.   IX. 

Form  of  Judgment  —  /;;  Action 
/. /■  Account.]  —  I'ivian  v.  Scoblc,  I, 

Must  Order  Payment  —  /;.ii-ti(- 
In'n  Only  Directed. \ — .\  decree  in  a 
iK'.rtsagc  suit  contained  no  order  for 
|i,iynient  of  rnnney.  but  directed  writs 
I''  ticri  facids  to  issue  for  the  amount 
line. 

//('/(/,  i.liat  the  inortp;;i(.{ee  was  not 
;i  incljfuient  i-reditor.  and  tlierefore 
iml  entitled  to  ,  ny  priority  in  tlie  ad- 
ministration of  tl..'  assets  of  the  niort- 
p.itior.  J-'rontcnai  '  oan  Co.  v.  Mer- 
rier. IV.  442. 

Must  Order  Payment. |  — in  a  lull 
!'i  realize  on  a  decree  of  the  Court  of 
( Hieen's  Bench  on  its  cc(uity  side,  or- 
dering money  to  be  paid,  and  relying 
Kpon  the  registration  of  a  certiticate 
111  such  ileeree  as  creating  ,1  charge 
;,iul  incumbrance  on  lands  of  the  de- 
ft ndant  under  section  6  of  The  Jndg- 
nunts  .Act.  R.  .S.  M..  c.  So.  it  is  cssen- 
iial  to  allege  precisely  thai  the  decree 
iiferred  to  was  one  ordering  monev. 
c'ists.  charges  or  ex|)enses  to  be  paid 
t"  some  person,  or  into  Cmirt  or 
dtnerwisc;  and  where  the  bill  alleged 
rir.Iy  that  in  certain  proceedings  in 
the  Court  against  the  debtor,  a  decree 
was   made,   that   in   pursuance  of  the 


decree  the  Master  made  a  report,  .nid 
the    i)laintit'f    recnvercd    a    jndgmeiii 

against     the     debtor     for  $ ; — , 

and  he  was  ordered,  not  stating 
by  what,  to  pay  to  tlie  plaintiff-, 
forthwith  the  said  sum  of  iiinney ;  and 
that  in  pnr-uance  of  such  decree,  re- 
)>ort  .'ind  proceedings  thereunder,  the 
plaintiffs  caused  ;i  certit'icate  of  the 
s;iid  decree  to  be  issued  .and  register- 
ed in  the  Registry  Office  fnr  the  pro- 
per Land  Titles  District,  a  deinnrrev 
for  w;iiU  of  erpiity  was  .allnwul  with 
costs.  Credit  I'oneier  I'reneli  Can- 
adien  Co.  v,  Seltult.':.  .X,  417. 


II.    HV    DKFAfl.T. 

Non-Appearnnce     at     Trial.  |    — 

Where  the  plaiiuiff  does  not  a|)pear 
at  the  trial,  a  non-suit  may  properly 
be  lUtcred.  The  defendam  is  not,  in 
such  case,  entitled  to  a  verdict.  Colder 
V.  Paney,  IV.  25. 

Default  of  Plea  —  JVIien  Particu- 
lars Seeessary  —  Interest  Subsequent 
to  Writ — Set  Aside  if  for  too  Much.] 
— .\  foreign  judgment  cinstitnti'S  a 
simjile  coiUract  debt.  Jndgmeni  by 
flefault.  therefore,  m;iy  be  signed  in 
an  action  upon  a  foreign  judgment ; 
;ind  also  for  the  costs  of  a  mntion 
made  in  a  foreign  action.  Fin.il 
judgment  in  default  of  a  i)le,i  to  a  de- 
claration upon  the  coiumon  courts 
cannot  be  signed  unless  particulars 
have  been  served.  Judgment  in  de- 
fardt  of  a  plea  cannot  include  interest 
Fi:l)sequent  to  the  issue  of  the  writ, 
r.llhough  judgmeiu  in  default  of  ap- 
pearance may.  Judgment  in  default 
of  a  plea  having  been  signed  for  .$49.^ 
too  much,  it  was  set  aside,  an!  not 
merely  reduced  by  that  amount,  a 
meritorious  defence  being  sworn  to. 
]f artel  V.  Ihihord.  Til.  59^. 

Default  of  Trustee  —  nenellciory 
Successful.]  —  An  ;iclion  against  a 
trustee  and  the  beneficiary  was  unde- 
fended by  the  trustee.  The  case 
failed  as  against  the  lieneficiary. 

Ifcid,  that  no  decree  could  be  made 
.acrainst     the    lieneficiarv.       Gillies    v. 


w 
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Cinnmcrcial    Bank    of   Manitoba,    X.  I 
460.  j 

Sec  Skttixg  Aside   (Infra). 


III.   On   Motion  on   Sii>rN[AUY  Pko- 

CEEDING. 

Application  to  Sign.]_An  appli- 
catioi;  to  sipn  judgnienl  a;j;ainst  one 
dcfciulaiH  >vill  not  be  granted  in  the 
absence  ot  evidence  as  to  tlie  position 
of  the  action  with  reference  to  the 
others.    Stczi'art  v.  Richard,  III,  610. 

Proof  of  Debt  —  Evidence.]— Thv 
siatute.  section  34,  of  The  Queen's 
Bench  Act,  1885.  requires  tiiat  the  ap- 
plication for  final  judgment  shall  be 
siii'portcd  by  an  afiidavit  made  by  the 
])laintiff  "  himself,  or  Ijy  any  other 
person  who  can  swear  positively  to 
the  debt  or  cause  of  action." 

Held,  that  wlicn  the  affidavit  is  not 
made  by  the  plaintiff  himself,  suffici- 
ent must  appear  on  the  affidavit  to 
satisfy  the  Judge  that  the  deponent  is 
a  person  wlio  can  swear  positively  t<> 
the  debt  or  cause  of  action,  but  those 
precise  words  need  not  be  used.  The 
London  &  Canadian  Loan  &  Agency 
Co.  V.  The  Rural  ^[u)l:cipalit\^  of 
Morris.  VII,  128. 

Proof  of  Debt.]  —On  an  applica- 
tion to  sign  final  judgment  tuider 
section  34  of  The  Queen's  Bench  .Vet. 
1885,  if  the  affidavit  be  not  made  by 
the  plaintiff,  it  must  show  such  facts 
as  will  satisfy  the  Judge  that  the  de- 
ponent is  a  iierson  wlio  can  properly 
nifke  the  affidavit,  bitt  it  need  not 
state  in  express  terms  that  he  "  can 
swear  positively  to  the  debt  or  cause 
of  action." 

If  the  affidavit  be  made  by  the 
plaintiff  himself,  all  that  he  need 
swear  to  ir  proof  of  his  claim,  is  that 
"  in  his  belief  tliere  is  no  defence  to 
the  action."  London  &  Canadian 
Loan  &  Agency  Co.  v.  Morris,  7  M. 
R.  128,  followed.  The  correspond- 
ing English  order  distinguished.  Cen- 
tral Electric  Co.  v.  Simpson,  VIII, 
94 


Foreign  Judgment.  |  —  A  foreign 
judgment  is  a  liquidated  demand 
within  the  meaning  of  section  34  of 
The  Queen's  Bench  Act,  188, 
Uhitlax.  McCuaig,  VII  ,454. 

Set-Off.  I  —  Anything  which  could 
have  been  pleaded  by  a  defendant  un- 
der the  old  st;ilutes  of  set  ot'f  can 
now  be  brought  forward  in  answer 
to  an  application  for  leave  to  sign 
judgment  under  the  statute,  and  will 
prevent  an  (jrder  being  made  allow- 
ing judgment  to  be  signed.  Manoquc 
V.  Mason,  III.  603, 

Special   Indorsement— .ir/Zo;;  jar 

Interest.]   —  The   following   indorse- 
ment docs  not  show  "  fully  the  nature 
and  amount  of  the  claim  sued  for  ":— 
To  interest  upon  loan  from 
plaintiffs  to  defendants 
du';     to     1st     December. 

1883 $1,088.00 

To  interest  on  $1,008,  from 
1st  December,  1883,  to 
1st  April,  1884 ,^fi.26 


$1,124.26 
Ihindec  v.  Siitlierland.  I,  308, 

Special  Indorsement  —  Action  on 
Dcl'CHtures.]  —  The  special  indi>r>o- 
mcnt  set  out  so  many  debemmes, 
b(.;;ring  certain  numbers  and  of  cer- 
tain date,  issued  under  a  certain  by- 
law, so  nnich  being  claimed  in  respt'ct 
of  them.  Interest  was  claimed  upon 
these  debertures,  and  in  each  case 
the  numbers  of  them  were  given. 

//('/(/,  a  sufficient  indorsement. 
I r alter  v.  flicks.  3  Q.B.D.  8,  follow- 
ed. Stitart  V.  Richard,  3  M.  R.  610, 
distinguished.  London  &  Canadian 
Loan  &  .Igcncv  Co.  v,  Morris,  \'1I, 
128. 

Special  Indorsement  —  Action  on 
Ci^^'cnant.]  —  .\  writ  was  indorsed 
"  to  recover  the  -ium  of  $3,000  on  :i 
covenant  contained  in  a  deed  for  prin- 
cijial  and  $270  for  interest  thercmi; 
also  for  interest  on  both  amoimts  :V 
TO  per  cent,  per  annum  from  the  isi 
March  last  until  judgment." 

Ifcld.  not  a  sufficient  special  in- 
dorsement. Sfczeart  v.  Richard.  ITl, 
6 10. 
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Special  Indorsement — Action  on 
Co'iCiiiiiit.\  —  Jn  iiidnrsing  a  claim 
on  a  covenant  in  a  mortgage  for  the 
payment  of  principal  and  interest,  it  is 
necessary  -to  allege  clearly  and  dis- 
tinctly that  the  claim  is  made  upon  a 
covenant  to  pay  the  money  secured 
by  the  mortgage,  or  leave  will  not  he 
given  to  sign  final  judgment  in  the 
action,  under  section  26  of  The  Ad- 
nrnistration  of  Justice  Act.  Where 
the  claim  is  only  stated  to  he  one  for 
"  niiiney  due  upon  covenants  contain- 
ed in  a  mortgage,"  it  will  not  he  as- 
sunie(I  that  these  are  covenants  to  pay 
a  licpiidated  and  ascertained  amount, 
and  it  nuist  clearly  appear  that  the 
claim  is  not  in  any  way  in  the  nature 
of  damages  or  such  lea^',  ■.  will  not  he 
gi\en.  SatclriCcll  v.  Clarice.  8  T.  L. 
K.  y)2.  not  followed.  Dictum  of  the 
^la-tcr  in  Miiiiro  v.  Pikr,  15  P.  R. 
164.  dissented  from.  Manitoba.  Etc.. 
U'an   Co.   v.   Mcl'licrson.   IX,   210. 

Special  Indorsement  —  Action  on 
Cheque.}  — •  In  an  action  on  a  dis- 
honored cher|ue,  final  judgment  will 
not  he  ordered  unless  tiie  indorse- 
nuiit  on  the  writ  contains  either  an 
alligation  that  notice  of  dishonor  was 
given  to  the  drawer,  or  a  statement 
of  the  facts  excusing  the  giving  of 
si'.ch  notice.  W'yld  v.  Lii'ingstoiic. 
IX,  109. 

Special  Indorsement  —  .Ictioii  on 
Cox'Ciiant.]  —  In  a  special  indorse- 
ment of  a  writ  of  sununons  under 
The  Conunon  Law  Procedure  Act, 
li>r  the  ])iirpose  of  an  application  for 
leave  to  sign  final  judgment  after  ap- 
pcirance  entered,  it  is  unnecessary  to 
allege  performance  of  conditions  prc- 
ceilent,  althoug'.^  sucli  seems  to  he  re- 
(jnired  under  The  Judicature  Acts  in 
Knglaud.  U'yld  v.  Li'i'ini^stonc.  9  M, 
R.  lOQ,  overruled  in  that  respect. 

It  is  also  unnecessary  to  show  hy 
tiiL'  indorsement  that  a  claim  for  in- 
terest arises  under  a  contract  express 
or  imiilied,  and  it  will  he  left  ,0  the 
defendant  to  show,  if  he  can,  that 
s'.ii  h  claim  does  not  so  arise. 

The  special  indorsement  on  the 
writ  in  tills  case  showed  a  claim  for 
nn  anuHUU  due  under  a  covenant  con- 
tained in  a  mortgage  made  hy  the  de- 


fendant to  the  plaintiffs,  dated  22nd 
Jidy.  i8q2,  uherehy  the  defendant 
covenanted  to  pay  to  the  plaintiffs 
;?,?,! 50.00,  with  interest  at  S  per  cent, 
per  atmuiu,  and  went  on  to  give  the 
dates  when  the  i)rincipal  and  interest 
should  he  payahle,  and  contained  the 
following  paragraphs : — 

'■  To  interest  on  $3,150  at  8  per 
cent,  per  annum,  from  22nd  July, 
1892.  to  3rd  Octoher.  1893,  due  under 
covenant  in  said  mortgage — the  cov- 
enant is  to  pay  interest  yearly, 
$249.30. 

■■  To  amount  paid  hy  the  plaintiff's 
to  insure  the  huildings  on  said  land 
in  accordance  with  a  covenant  con- 
tained in  the  said  mortgage,  which 
insurance  money  the  defendant  hy  the 
said  mortg;ige  covenanted  to  repay  to 
the  plaintiffs  with  interest  thereon  at 
8  i)er  cent,  per  amnim  until  paid, 
.$45.00. 

"And  the  iilaintitts  claim  interest 
on  $3,444.30,  the  amount  due  as  afore- 
said froiu  3rd  Octoher,  1893,  until 
judgment,  at  8  per  cent,  per  annum." 

Held,  that,  taking  the  indorsement 
as  a  whole,  it  sufficieiuly  appeared 
that  the  interest  was  claimed  under 
the  covenant  for  payment  of  interest, 
and  that  the  indorsement  in  that  re- 
spect was  sufficietu. 

Held,  also  that  under  the  rule  laid 
down  in  London  c'-r  Canadian  Loan 
&  .Igency  Co.  v.  Morris.  7  M.  R,  128. 
the  ilescription  of  the  claim  for  in- 
surance premiums  was  sufficient. 
h'odicay  V.  Liica.'i.  24  L.  J.  Ex.  155, 
followed.  Canada  Sett'e-.:'  Loan  Co. 
V.  Pullerton.  IX,  ^27. 

Leave  to  Defend  —  Payment  into 
Court.]  —  On  an  ajiplication  for  leave 
to  sign  final  judgment,  the  Referee 
made  an  order  giving  defendant  leave 
to  defend  on  condition  th;it  he  should 
pay  into  Court  $(U3.8o  within  a  week. 
and  that  in  default  of  such  payment 
the  |)lainiiff  shoidd  have  leave  to  sign 
fii'.al  judgment  for  the  full  aiuount  of 
his  claim.  The  defendant  had  heen 
examined  on  his  afiidavit,  and  showed 
no  defence  as  to  that  sum,  and  no 
clear  defence  at  all  to  any  portion  of 
the  plaintiff's  claim.  He  desired, 
however,  to  defend  for  the  whole,  and 
had    tiled   an   affidavit   that    he   had   a 
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good    defence    to    the   acMon    on    the 
merits. 

Held,  that  the  Referee  had  iuris- 
dictiiin  to  make  the  leave  to  defend 
crmditional  uijon  payni^.-nt  into  Court 
of  tlie  j)art  of  the  plaintiffs  claim 
practically  admitted  as  security,  and 
that  his  discretion  shculd  not  be  in- 
terfered with  in  this  case,  Rotlicraiii 
V.  Priest.  49  L.  J.  X.  S.  104.  and 
Oriental  Bank  v.  J-itzaerahl.  \V.  X.. 
(1880)  117.  followed.  La7^'  v.  Ncary. 
X,  592. 

And  see  Bills  and  Xotl.s,  X. 

Practice  —  Order  AlUneiiig  Scr- 
liee  Out  of  Jurisrdiction — Xot  Serv- 


ed— .Ippearanee — -Waivcv. 


(Jn    a 


motion  for  final  jndgnient.  under  sec- 
tion 34  of  The  Queen's  Bench  Act, 
18S5,  tlie  nnn-ser\  ice  of  an  order  al- 
lowing service  ntu  of  the  jurisdiction 


IS   waived   Dy 
appearance. 
\  IF.  454. 

Proof    of 
pleadei".  |    — 

( la:;i  ease ) . 


tlie   defendant   entering 
iriiilla    v.    MeCuai^. 

Judgment    in    Inter- 

See    I,vtkki'Li;ai)F,i;.    II 


I\'.     .\Mi:.\IiMK\T    .\.\I)    CoKKECTIO.N". 


Varying  Minutes,  j 
tion    to   vary    minutes. 


—  L'pon   a   mo- 

'iie    later    rule 

is  that  the  only  (|uesti..n  to  he  argued 

is.  What  was  the  actual  order 


made 


...  - latter  nrder  was  di- 

recteil    lo    he    inserted.        luilfonr    v 
Ih-uniniond.  IV,  467. 


\'.       F.XTKV    .Wll    nnCKKTtXG. 

Unnecessary   to   Give   Priority.] 

— It  is  not  necessary  that  a  judgmeni 
he  docketed  in  order  to  have  priority 


of  simple  contract  and  sjiecialty  crcd- 
itcirs.  frontcnac  Loan  Co.  v.  Mvr- 
rice,  III,  462. 


\'I.  R,:gisth.\tio\. 

Informalities.]  —  .\  certificate  <f 
judgment  was  s'gned  by  the  IXput. 
Prothonotary.  and  was  under  the  seal 
of  the  Court  of  (^  ueeii's  Bench. 

field,  insufficie  It,  because  the  date 
of  the  judgment  was  iSth  Octolier. 
188,3,  whereas  the  "ertificate  referre<| 
to  a  judgment  of  iiSil:  '"'•:toher.  1SS4 
(the  number  of  the  roll  not  appearing 
upon  the  certificate),  and  because  the 
certificate  did  not  show  that  the  judg- 
ment was  reco\ered  in  the  Oueen'^ 
Bench.       Harris  \.  Ranlcin.  W .  iij. 

l'pon  a])peal — 

Held,  a  certificate  of  judgment  in 
the  form  referred  10  in  this  case  (4 
.M.  L.  R.  115  I,  but  having  the  dale 
cf.irrect,  and  its  amount  such  a- 
would  show  the  iudgment  to  he  ut 
record  in  the  Queen's  I'ench,  is  \aliil. 
IV,  51-'. 

Informalities, I  —  A  certificate  i.f 
judgment  in\alid  because  the  judi^- 
nient,  having  been  recovered  by 
Thomas  Houst(}n  and  William  S. 
Foster,  trading  as  Houston,  Fosier  & 
Co.,  for  $1,-78.60,  the  certificate  was 
of  a  judgment  recovered  by  Thomas 
llustin  and  William  S.  Fisher,  trad- 
ing as  ilustin,  F'isher  &  Co.,  for  $1.- 
1S8.70.     Wateroiis  v.  Orris.  VI.   17;, 

One  of  Several  Defendants  Dead. 

— Held,  that  a  ceriifieale  of  judgment 
could  be  issued  and  regislered  with- 
out a  revivor  of  the  judgment,  or  a 
suggestion  of  the  death  of  one  of  the 
defendants,  but  it  coidd  oid\-  be  en- 
fi,rced  agaiu--t  the  binds  of  '.he  >ur- 
\i\()r.  Oiilarin  luni!:  v.  MeMieken. 
\1!,  JO.?. 

Always  Ready  to  Attach.  |—/',r 

Killam,  J. — A  registered  judgment  al- 

t.iehes  upiin  land  accpiiied  sub-;e(|uen' 

i.>    its    registr.ation.     Harris    v.    Raii- 
\  ■ 


nil. 


I  I  : 


Priorities.  I  —  Held,  notwithstand- 
ing the  stattite  57  \'ic  .  c.  14.  and  s-S. 
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ham  >. 
•"osier  & 
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Tlioiiia- 
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VI,  17;. 

ts  Dead,  i 

uilgimi' 
•eil  wilh- 
•iit,  nr  a 
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\  he  en- 
he   >iir- 


;tiiein  a!- 

i.ih'^einu  T-' 

V.    A'j;.- 


,-itli>latT 
anil  - 


(j8,  6<j  and  72  of  The  Registry  Act, 
tliai  ilie  registration  of  judRinents 
lioiiiul  only  the  estate  or  interest  the 
(lebior  then  liad  in  the  lands.  disc 
V.  Bai-tlctt,  XII.  280. 


\'ll.    CoNSTRrCTION    AXl)    Ot'ERATlON. 

Order  for  Payment  of  Costs  — 

l'.fii\-t  of,  .Is  Judi.'.iiicnt  —  lintcrin;^ 

upon  Jiidfiiiunt  Roll.]— Ahhouiih  the 

ri;lc>        1  orders  at  law  for  the  jtay- 

;   nionej'  or  costs,   referred   to 

K,   S.    M..   c.  80.  s.   3,   ■■  constitute 

uiiliinients    and    have    all    the    force 

niid    effect     of    judiinienls    at    law," 

ytt    there    i<     nothini''    in    the     st.il- 

w'xy    or    till     I        lice   of   the   Court 

!<i  warrant  li.e  ni;ikiiig  up  and  entry 

f  ii!ilt>nienl  rolls  upon  iheni  as  in  the 

:i-(  (if  ordinary  iudij;nients,  and  what 

l>iii]Mrted   to  he  a  judgment  roll   en- 

;treil  he'?'     i-non  such  an  order  was 

rderei     !■.•   !'■   taken   off   the   files   of 

•''('   ('ui;'!         Gihboiis    V,    Chadwick. 

IX.  474- 


\  ill.    ExFOKCKMr.xT   or    Domkstu: 

JfncMKXTS. 

Action   on   County   Court  Judg- 
ment. ■  —  .All   acli.in    wil" 


I  iimiy    C(.>urt    judgment. 
ly\in.   III.  90, 


lie  ujion    a 


Action  on  County  Court  Regis- 
tered   Judgment.]  —  A    County 

(.'  iir:  juilunienl  for  less  than  $ioo. 
ii-gisiered  hefore  the  County  Court 
.V-i  (.f  [S.S7,  and  re-registered  under 
">;i'  11  1,^5  of  that  .\ct  liefore  the  ist 
\  'vcinher,  1XS7.  is  valid  and  m;iy  he 
i-i'irced  hy  hill  of  equity.  Ihiit  v. 
'"'i'-''.  \'.    150. 

.^'lion  on  Registered  Judgment 

-  IxsijiiuHcnt  of  Judi^iiiriit — fssuc  of 
''■'.   /•"<;. — Roiicdics  hy  fssuiiii;   ll'rifs 

■  Rrccutioii  ond  Rci^isfcriiig  of 
'■'■i!;^nh-nt.] — Bill  hy  the  assignee  of  a 
;<i:Ntercd  judgment  for  sale  of  lands, 
'  p  n  demurrer — 

I'-'Id.  I.  The  judgment  ha\iiig  heen 

■  L'U'd,  it  was   immaterial   that  the 


jr.dginent  remained  registered  in  the 
n.'inie  of  the  original  creditor,  j.  An 
assignee  of  a  judgmeni  may  file  a  bill 
to  enforce  it,  ,?,  The  issue  of  execu- 
tion uiion  the  judgnieiu  does  not  pre- 
vent proceedings  hy  Ijill,  Arnold  v. 
McLaren,  I,  31,^. 

Action  on  Registered  Judgment 

— \'ii  l-i.  J\i.  ls.uicd.\  — The  plaintilf 
had  a  registered  judgment  against  live 
tlefeiidants.  L'pon  a  hill  filed  to  ob- 
tain ,1  sale  of  lands  held  by  each  seji- 
aralely  from  the  others — 

Held.  I,  That  the  bill  was  not  niul- 
ti'-'arious,  2.  That  no  personal  order 
for  payment  could  be  made  ( /v(-(// 
F.statc  V,  Midcswortli.  t,  \\.  L.  R.  no, 
t'ollowed).  ,^.  That  a  bill  and  not  a 
petition  in  tlie  old  suit  was  the  pro- 
per proceeding.  4.  .Such  ;i  suit  need 
not  he  p.receded  b\-  any  proceeding 
ii])on  eexcutioii  or  otherwise.  l-<ni- 
<cca  \.  Macdoiiald.  II  I,  41.?. 

Action  on  Registered  Judgment 
— Pi.  Fa.  Goods  not  Returned.]— .\  //. 
fa.  goods  must  he  returned  before  sale 
under  fi.  fa.  lands,  but  1101  necessarily 
before  a  decree  cm  be  made  to  en- 
force the  statulor_\-  lien  given  hy  re- 
gistration of  a  judgment.  H'arnc  \. 
Iliiiislcy.  Ill,  547. 

Action  on  Registered  Judgment 

— Rc!;istralion  before  40  f '/.■.,  i'.  ,;;;.| 
—  Xo  st.'Unte  pri.ir  to  40  \'ic..  c.  .^3. 
made  any  lands  e.xempt  from  a  jtidg- 
nunt  registered  under  The  County 
Courts  .Act,  .\  judgment  registered 
before  the  ao  Vic.  mav  be  enl'or.-ed 
ai'ter  its  ])a^-age.  Hopkins  v.  I^eekel. 
I\'.  408. 

Defence  I'irected  to  the  Judg- 
ment Itself.  I  —  In  a  suit  to  enforce 
payment  of  a  decree,  that  decree  ea.ii- 
not  be  attacked  u|ion  any  ground  of 
ii  regularity  not  alTecting  the  jurisdic- 
tion nf  the  Coiu-t.  Prontenac  Loan 
Co.   v.   Morice,   III,   462. 

Pleading  —  P..ve\nptions.\—.\  bill 
to  obtain  a  sale  of  land<  of  defeml- 
ants  under  a  judgment  should  show 
that  the  lands  are  not  exempt  from 
seizure.  Pojiscca  v,  Macdonald.  III. 
4I,^ 
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Pleading  —  Exemptions  —  Ccrli- 
ficatc  of  Judgment.] — A  hill  in  cciuity 
to  enforce  a  lien  created  by  a  regis- 
tered certificate  of  judgment  upon 
llie  lands  of  a  judgment  debtor  need 
not  allege  tliat  the  lands  are  not  ex- 
empt from  such  ])rocecdings.  Fon- 
seca  V.  Maedonald.  t,  M.  R.  J13.  dis- 
tinguished. Kceieatin  Lumber  Co.  v. 
in.u-li.  VIII,  3r.5. 

Summary  Enfoi'cement — Couniy 
Courts.]  —  The  ]3rovisions  of  ruies 
804-6  of  The  Queen's  Bench  Act, 
1895,  do  not  authorize  proceedings  to 
be  taken  in  a  summary  way  under 
them  for  the  purpose  of  realiz'.ng  :' 
registered  judgment  of  a  County 
Court  by  sale  of  land,  such  rules  bc- 
in.g  applica1)le  only  to  judgments  in 
the  Queen's  Bench.  I'roetor  v.  Park- 
er. XI,  485. 

Summary  Enforcement — Right  of 

.fudgmeiit J >el>tor  to/lppear  on  .Ippli- 
cation.  —  A  judgment  debtor  served, 
under  rule  80.?  of  The  Queen's  Bench 
Act,  1895,  ■^^'i'li  't  notice  of  motion 
crlling  upon  him  to  show  cause  why 
the  land  ad'ged  to  be  bound  liy  the 
registration  of  a  certificate  of  judg- 
ment against  him  should  not  be  sold 
to  satisfy  the  judgment  has  a  right  to 
be  heard  on  the  motion,  and  to  ob- 
ject to  the  sufficiency  of  the  materials 
filed  in  support  of  it.  although  he  may 
Iiave  transferred  all  his  interest  in 
the  land  10  a  third  party  for  the  pur- 
pose of  defeating  creditors,  or  other- 
wise. 

The  Fidl  Court  will  not  grant  a 
postponement  fur  the  ])urpose  of  en- 
abling the  applicant  to  procure  fur- 
ther evidence  which  he  might  liave 
got  at  an  earlier  stage  of  the  proceed- 
ings. 

The  evidence  fileil  in  sujipori  of 
the  motion  for  the  sale  of  the  land  in 
(|uestion  consisted  of  an  affidavit 
n:ade  by  a  clerk  in  tlte  plaintiffs"  em- 
ployment that  they  had  recovered  a 
judgment  against  the  defendant  in  a 
County  Court,  and  caused  a  certifi- 
cate of  said  judgment  in  the  proper 
form  required  by  the  statute  to  be  is- 
sued, and  that  the  same  was  duly  re- 
gistered in  the  Land  Titles  Office  for 
the  district  in  which  the  land  was  ^it- 


uated,  biu  not  showing  his  means  of 
knowdedge  of  such  facts :  and  of  a 
post-card,  dated  at  "  L.  T.  O.,  .Mor- 
den,"  containing  a  memorandum  to 
the  effect  that  a  certitica'e  of  judg- 
ment for  $110.20  against  Roljcn 
Warener,  in  Belmont  County  Court, 
was  received  and  registered  the  24111 
July,  i8(X),  in  suit  of  Massey-IInrris 
Co.  V,  Robert  ll^'arencr,  but  not  slat- 
ing where  Uic  same  was  registered. 
The  memorandum  had  the  words 
"  District  Registrar "  at  the  loot, 
without  any  signature  or  name. 

Held,  that  such  evidence  was  not 
sufficient  to  warrant  the  making  of  an 
order  for  rale  on  such  a  iiKJiion, 
Miissey  v.  Jl'arener,  XII,  48, 

Enforcement  Against  Trust  As- 
sets —  Real  Property  Aet.]  —  That 
w  here  lands  under  The  Real  Proper- 
ty Act  are  held  in  trust,  a  registered 
judgment  against  the  cestui  que  trust 
may  be  enforced  against  the  lands  so 
held,  and  the  trustee  holder  of  the 
certificate  of  title  compelled  to  make 
the  necessary  transfer.  Re  Massey  Sr 
Cibson,  7  M.  R.  172,  followed,  On- 
tario Bank  v,  MeMieken,  VII,  203. 


IX,  Actions  on  FoREirx  Judgmexts. 

A    Foreign    Judgriant  —  [s    ii 

Simple   Contract   Pcbt.]  —  Martcl   \. 
I'ubord.  III.  5y8. 

A    Foreign    Judgment   —  Is    a 

Liquidated  Pcmand.\ — ll'liitla  v.  Mc- 
Cuaig.  VII,  454, 

Conflict  of  Laws  —  Foreign  Stat- 
ute of  Limitations  —  Interest  on  For- 
eign Judgment.]  —  In  ;in  action  com- 
menced in  Manitolia  in  1878,  on  a 
judgment  recovered  in  Ontario  on  /tli 
October,  1864,  the  defendant  set  up 
that  the  debt  on  the  judgment  had 
been  extinguished  by  R.  S.  O.,  c.  loS, 
s-s.  2,1  and  15,  which  declare  no  ac- 
tion shall  be  brought  to  recover  ;i;'y 
sum  of  money  secured  by  any  niiri- 
gagc,  judgment  or  lien,  or  other\\'-<' 
cliarged  upon  01  payable  out  of  ■.>.:•■■ 
l;md.  etc.,  but  within  ten  years,  et  . 
determination   of    the   period   liniit'^l 
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til  [iiiy  person  to  bring  his  action,  the 
rigliL  and  title  of  sucii  person  to  the 
land  shall  be  extinguisiied. 

Ilrli!.  that  this  enactment  tleprived 
;h!  |ilaintiffs  of  their  remedy  in  On- 
tario against  the  debicjr's  lands  only, 
;,i.d  that  his  personal  ol)ligation  upt)n 
the  judgment  existed  lor  twenty 
years  from  the  dale  of  the  judgment 
tiiiiler  R,  S,  O.,  c.  6i,  s.  i,  which  en- 
acts that  an  action  on  a  covenant, 
1)1  nd.  or  other  specially  shall  be  com- 
iiKiiced  within  twenty  years. 

Ilcld.  also,  that  though  interest  on 
a  I'l 'reign  judgment  could  not  lie  re- 
cm  cred  as  incident  theretn,  a  jury 
nri;ht  allow  interest  as  damages,  bui 
not  more  than  six  years  arrears.  Bank 
,if  MtDitrcal  V.  Cornish,  T.  \V..  272. 

Non-Service  in  Former  Action.) 

— Aciiun  upon  a  judgment  obtained 
ill  ilie  Province  of  Quebec.  Service 
of  writ  in  the  original  action  had  lieen 
eftVcted  by  advertisement.  Defend- 
ant never  resided  in  or  carried  on 
lni>iness  in  the  Province  of  Quebec. 
and  had  no  perse  nal  knowlege  of  the 
priieeedings  in  tlu   action. 

Ifi-Id.  that  the  defendant  was  not 
biiiind.  Sclinciilcr  v.  IVoodii'orth,  I, 
41. 

/Ind  sec    British    Linen  v.  Mcllxean. 
VIII,  (J). 

Interlocutory  or  Tinal  Judg- 
ment —  "  Xcvcr  lndcbtcd."\  —  An 
action  will  not  lie  upun  a  foreign 
iiiilgnunt  unless  it  be  tinal.  Tlie  dis- 
tir.ftiiin  l)etween  a  final  juilgment  and 
:'.:i  iiueflocutor}-  order  discussed.  The 
li!e;i  of  "  never  indeljted  "  is  appli- 
cable to  a  declaration  upon  a  foreign 
iiiiigmont,  and  puts  the  plaintitt  to 
ilie  proof  of  a  judgment  sufficient  to 
5Ufi|)ort  his  action.  Graliain  v.  fiar- 
risint,  VI.  210. 

.Vii-  also  Brcnchlcv  v.  Mcl.cod.  \1I, 
647. 

Defences  Baised  in  Former  Ac- 
tion,]— Action  upon  a  judgment  ob- 
la'tied  in  Ontario  for  goods  sold  and 
(KI'vered  to  a  firm  of  which  defend- 
ant was  a  member.  The  defendant 
defended  the  original  action  upon  tlie 
g:r"nnd  that  prior  to  the  sale  of  the 


ge.ods  the-  defemiant  bad  left  the  tiriii. 
and  had  so  noiiried  the  plaimilt.  .Al- 
ter a  verdict  had  lieen  entered  for  the 
lilaintiff  the  defendant  moved  in 
Term  fur  a  new  trial,  upon  liie 
ground  that  the  verdict  was  against 
law  -and  evidence  and  the  weight  of 
evidence,  but  his  motion  was  refused 
and  judgment  was  entered  for  the 
plaintiff.  In  the  present  action  the 
defendaiu  pleaded  the  same  defence. 
On  motion  to  strike  out  the  picas,  up- 
on the  ground  that  they  delayed  and 
embarrassed  the  plaintitf— 

Held,  that  the  plea  should  be  struck 
>'Ul,  and  the  plaintiff  permitted  to  sign 
judgment.     Lianlt  \.  MrXal'h.   1.  ,^3. 

Defence  which  Might  have  been 
Raised  in  Former  Action — Count- 
er-Claim.] —  .\  plea  to  an  aciiun  (in 
a  foreign  judgment,  of  the  Statute  of 
Limitations,  to  the  original  ctinse  of 
action  (Hight  not  to  be  struck  out  as 
embarras>ing;  a  plea  of  the  Statute 
of  Limitations  being  /t;.r  foi'i.  and  one 
which  coultl  not  have  l)een  ])leaded  in 
a  foreign  country.  Nor  should  a 
counter-claim  l)e  struck  out  where,  at 
all  events,  the  defendant  was  imt 
beaind  to  raise  it  in  the  original  ac- 
tion. 

Queer'  — ■  Whether  the  Manitoba 
statute  relating  to  foreign  judgment ^ 
does  not  entitle  the  defendant  in  an 
action  on  a  foreign  judgment,  to  set 
up  any  defence  wliich  he  might  have 
set  up.  if  the  i>laintiff  had  sued  on  the 
original  cause  of  action  instead  of  on 
the  judgment.  The  British  Linen  Co. 
V.  Melixeaii.  \'I,  2<)2. 

See  alsii  Myers  v.  Priltie.   I,   2J. 

Defence  which  Might  have  been 
Raised  in  Former  Action.  |  —  'l"o 
an  ;ietion  on  a  foreign  judgment  the 
defendant  pleaded  that  he  was  not  at 
the  commencement  of  the  >uit  in 
whicli  the  alleged  judgment  was  re- 
covered, or  at  any  time  previous  to 
tiie  recovery  of  tlic  alleged  judgment, 
resident  or  domiciled  within  the  jur- 
isdiction of  the  Court,  and  that  be 
had  no  notice  or  knowd^-'gc  of  the 
suit,  or  any  opportunity  oi  defeniling 
himself. 

Held     (afifirming    the    decision    of 
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Killani,  J.j.  tliat  the  pica  was  bad, 
because  it  did  not  aver  that  the  de- 
fendaiil  was  not  a  ,sul)ject  or  citizen 
of  tlie  foreign  country,  and  not  amen- 
able to  its  inristliciion.  J'oz^'lcr  v. 
rail,  2/  U.  C.  C.  P.  417:  4  A.  R.  267, 
followed.  McLean  v.  Shields,  (j  O. 
R.  ()tj'j.  not  followed. 

4'S  \'ic.,  c.  15,  s.  45,  s-s.  J  (R.S.M., 
e.  1.  --.  ,Vj).  provides  that  "a  defend- 
ant in  any  action  upon  a  judgment 
obtained  in  any  Court  out  of  the  Pro- 
\iiice.  or  up(jn  a  foreign  judgment, 
may  plead  to  the  action  on  the  mer- 
its, or  set  up  ariy  defence  which 
might  have  been  i)leaded  t(j  the  orig- 
inal cause  of  action  for  which  such 
judgment  has  been  recovered." 

J/fld  (reversing  the  decision  of 
Killam,  }.).  that  the  defendant,  in  an 
action  on  a  foreign  judgment,  may 
plead  on  the  merits  to  the  action  on 
the  judgment,  or  he  may  set  up  any 
defence  which  he  might  have  set  up  in 
an  action  on  the  original  cause  of  ac- 
tion in  the  foreign  court,  but  he  can- 
not i)lead  a  defence  which  lie  might 
ha\e  set  uii  to  the  original  cause  of 
action,  had  it  lieen  sued  upon  in  Man- 
itoba, but  ,,hich  could  not  be  raised 
in   the   foreign   Court. 

The  defendant  also  pleaded  that 
"  the  alleged  cause  of  action,  in  re- 
spect of  which  the  alleged  judgnieni 
was  recovered,  did  not  accrue  within 
six  years  before  the  commencement 
of  the  said  suit  in  the  declaratioti 
mentioned,  or  within  six  years  before 
this  action."' 

Held,  that  the  plea  was  bad  for  not 
averring  that  the  facts  stated  therein 
would  constitute  a  defence  in  tlie  for- 
eign Court.  British  Linen  Co.  v. 
M'eJiicaii.  VIII.  99. 

Defence  which  Might  have  been 
Raised  in  Former  Action,  |  —  To 
•a  count  rin  a  foreign  judgment  the 
defendant  pleaded  nine  pleas  which 
might  have  been  pleaded  in  the  for- 
eign country  to  the  original  cause  of 
action.  There  was  no  evidence  that 
they  were  untrue. 

Held,  that  these  pleas  could  not  be 
struck  out  on  the  groimd  of  embar- 
ras.sment  or  delay:  and  the  fact  that 
the  plaintilYs  might  be  put  to  great 
expense  about  procuring  evidence  in 


the  foreign  country  to  meet,  by  way 
of  anticipation,  what  was  set  up  in 
the  pleas,  was  no  ground  for  strikitig 
them  out.  Iiitenuilioiuil.  Etc.,  Cor- 
/•oratidii  V.  Great  Xorth-U'est  Cen- 
tral Railzeay  Co.,  IX,  147. 

Appeal  Pending  Against  Judg- 
ment.] —  The  plaiiuiffs  sued  as  as- 
signees of  judgments  for  costs  rccov- 
ercrl  against  the  defendant  in  actions 
brought  by  the  Railway  Company 
and  one  Delap  in  the  High  Court  of 
Justice  for  Ontario.  The  defendant 
liaving  entered  an  appearance,  the 
plaintiff  applied  to  strike  it  out  and 
sigii  judgment  on  the  usual  affidavit. 
Defendant  ojiposed  this  application, 
claiming  that  he  was  api)ealiiig 
against  the  Ontario  judgment-,  also 
that  the  power  of  attorney  under 
which  the  assignment  by  Delap  was 
executed  did  not  authorize  such  an 
instrument.  The  power  gave  auth- 
ority to  sell  and  dispose  of,  among 
other  things,  "  bonds,  mortgages  and 
other  securities  for  money." 

Lfcld,  I.  That  the  pendency  of  an 
ajipeal    against    a    foreign    judgment 

{  would  bt'  no  defence  to  an  action  up- 
on it  there,  although  the  Court  niii;lii 

I   stay  execution   on  iiroper  terms.      2. 

j   Tli;tt    there    is    nothing   to    prevent   a 

i  Railway  Company  from  assigning  a 
judgment  recovered  by  it.  Hozcland 
V.  Codd,  IX,  435. 

See   F.i.Erriox  of  Ri^MF.niEs. 


X.  Sktttxg  Aside. 

Ex  Parte  _-  .imdavit  of  Merits.] 
— .\  judgMient  by  default,  r.'gularly 
>igned.  cannot  be  set  aside  ex  parte. 
but  onh  upon  notice  to  the  plaintilT 
and  an  affidavit  of  merits,  and  tlii-; 
nilc  applies  to  the  County  Courts  as 
well  as  the  Court  of  Queen's  Benc'i 
}[cKay  V.  Ruiuldc.  VIII,  86, 

Affidavit  of  Merits.]— The  evid- 
ence contained  in  the  attidavits  as  to 
the  merits  of  the  defence  r;iised  no' 
being  satisfactory  or  convincing — 

//(■/(/,  th;it  the  plain' iff 's  judgment 
should  not  lie  set  aside  m  the  mean- 
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tiiiic  and  that  lie  should  lie  allowed 
to  remain  in  possession  of  the  pro- 
perty, whieli  was  the  subject  of  the 
actiiin.  U'Siillrc'aii  v.  Mort^liv.  (18S4) 
78  L.  T.  213.  followed. 

Costs  of  the  applic.ition  reserved 
uiilil  after  the  trial.  Rilz  v.  Scliiiiidt. 
Xll,  13S. 

Affidavit  of  Merits  —  Piscrction 
— Mistake. \  —  Under  rules  339  {a) 
niid  655  of  The  Queen's  Lkncli  .\ci, 
1S05.  a  defendant  seekinj^  to  set  aside 
a  jiulgincnt  entered  by  default  is  not 
(il)!iged  to  show  the  e.xistenee  of  a  de- 
fence on  the  merits  as  clearly  as  was 
rif|iiired  in  order  to  set  aside  a  juilg- 
imiit  on  default  of  ajipearance  under 
The  Common  Law  Procedure  Act. 
l)iu  there  is  a  discretion  to  let  him  in 
to  defend  if  the  Judge  thinks  that  un- 
der the  circumstances  he  ouijlit  to  l.)e 
lierniitted  to  defend. 

The  i)Iaintifts'  claim  was  for  ^!am- 
;(i;(>  fnr  breacli  of  a  contract  to  de- 
l\w\-  a  f|uaiuity  of  wiicat.  and  the  dc- 
fiiiilant  bona  fide  intended  to  contest 
ilu  chiim.  but  made  a  mistake  as  to 
'ilk-  time  of  service  and  tried  to  put  in 
ihr  <lefence  only  one  day  too  late. 
The  judgment  signed  was  interlficu- 
t-  ry,  ;ind  an  assessment  of  damages 
v.::-  --till   required. 

Held,  that,  although  it  was  by  no 
iiuaiis  clear  on  his  own  showing  that 
'111  defendant  had  a  good  tlefence  on 
Til  merits,  the  order  of  the  Referee 
^etling  aside  the  judgment,  and  al- 
''  wing  defendant  to  tile  a  statement 
"i  ilefencc  on  payment  of  cost>\ 
li'  nlil  not  be  interfered  with.  Mnorc 
w  Kennedy,  XU,  173. 

Delay  in  Application.  | — The  writ 
1"  summons  was  issued  on  23rd  June. 
iS^!^  Judgment  was  signed  loth 
ti :'v,  and  execution  issued  i6ih  Julv, 
|>>^,1.  On  3rd  .March,  1884.  defend- 
11!  .ipplied  to  set  aside  the  judgment, 
>!i  the  ground  of  irregularity,  and  on 
•lie  merits.  .Applicatitm  refused. 
/'  •'*  \-.  Calloteay.  T,   102, 

Delay  in  Application.  |  —  Where 

■■'iTment      obtained     and      execution 

p'.H-ed  in  sheriff's  hands,  and  no  ap- 

ulii-.-ition  made  to  set  aside  for  nearly 

:;  vcar — 


Ci 


Held,    that    after    >nch    delay,    the 
ourt    wmdd    not    interfere    ui)on    a 


{roiintl  of  irreg 


uianty. 


I 


Bank 


V.  McDonald.  I.  ;,.V: 


"Writ  of  Summons  Not  Served  — 

frrei^nlarity    —    H'anl    of    .Merits    — 
-Vi'Xi.'  .^lateria!  \ot  to  he  I  'sed  tm  .-//'■ 


t.al.l 


.\cti( 


igaiu'-t  Iwn  defend- 


mts  cninnunced  in  May.  1883.    judg- 
ment  signed   in   .September,    1883,    for 


ant  ot  ai)pearance. 


Th 


ere  was  an 


itti(l;i\it  ot  persnnal  service 


filed. 


Defendant   I'.,  in  October.  1892,  ap- 
■ilied    to    set    ;i-ide    the    judgment    on' 


the   ground    iha! 


b;id    never   I)cerr 


str\ed  with  ilu-  writ,  and  liad  only 
lately  learned  of  the  judgment,  lie 
swure  posit  i\ely  that  prior  to  the 
(Ifite  given  in  the  :irrid;i\it  as  that  of 
the  service  (if  the  writ  he  had  left 
the  Province,  and  did  not  return  for 
■iome  years  .afterwards,  and  never 
v,as  served  with  tlic  writ  or  any  \x\.- 
pers  of  any  kind  relating  to  the  suit; 
some  other  jierson  was  served 


take  for  defendant. 


Defendant   did 


lot  swear  to  merits,  nor  did  he  show 
t   liad  never  cnme  tn  his 


wri 


that  the 
knnwlcdge. 

//.■/(/,   that    the   Tact   that   defendant 
never    wa-    served    with    the    writ    of 


summons   or   a   co 


ry  til 


ereot   constit- 


uted  an    irregularitv   cnilv   and   tint    a 


nulli 


Ii 


irder  to  take  .advania 


se 


(if  such  irregularity,  defend.ant  must 
show,  not  only  that  he  was  not  serv- 
ed with  the  process,  Init  that  such 
lUMcess  did  not  come  to  his  know- 
ledge or  into  his  possession. 

On    ;i   summons   bv   way   of   apneal 


from  an  order  of  tiie  Referee, 


11(1 


if- 


lidavits  can  be  looked  at  except  those 
that  were  before  the  Referee,  Rnlli- 
erford  v.  Hready.  IX,  29. 

Mortg'age  Suit  —  Frand  at  Sale— 
Fiirfie.s.  |  —  A  decree  was  made  in  a 
mortgage  suit  for  sale  (>f  the  mort- 
gaged premises  and  payment  of  any 
deficiency  after  sale.  The  lands 
were  knocked  ddwn  to  P.  The  Mas- 
ter made  a  report  contirming  the 
sale,  and  found  a  large  lialance  due 
pltiintff  by  C.  and  .G,  for  wTiich  exe- 
cutions were  issued :  and  the  lands 
were  vested  in  P.  .Stdiscqnciitly,  it 
was  alleged  on   petition   that   plainiifT 
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rcilly  lu'ld  ilic  iiiDrtR.'ijTo  as  numiiuc 
and  lru>ti'i.'  of  a  icilain  Coniiiany ; 
thai  tluTc  was  im  rial  sale  In  P.,  to 
wliDin  tlu'  land  was  kni  ckcd  down  for 
the  l)(iutit  iif  the  Ciinii)any;  that  P. 
traiisfcnud  the  land  to  an  officer  of 
the  Company  witliout  consideration; 
tliat  this  officer  transferred  it  to  an- 
otiier  wlio  snl)set|uenlly  died,  having 
devised  the  land  to  his  executors  in 
trust  for  the  Company';  tliat  these  of- 
ficers always  admitted  themselves  to 
1).-'  trustees  of  the  l;in(l<  fur  the  Com- 
pany; and  that  all  the  proceedings  in 
the  suit  were  condncied  for  and  on 
heh.alf  (if  the  Coinp:niy.  ;ind  at  its  ex- 
pense. 

//(■/(/.  tli;it  the  report  confirming 
the  sale  and  the  vesting  order  were 
ohtained  liy  a  fraud  mion  the  Court 
and  the  defendjints.  In  the  ahsence 
of  some  of  the  p.irties  interested  the 
sale  could  not  l)e  f-irmally  set  aside: 
l)Ul  it.  and  all  the  suli:-e(|uent  proceed- 
ings, ciiuld  he  treated  hy  the  Com t 
as  nidlities;  and.  as  all  the  iiartie-. 
concerned  in  the  suhsecpuent  report 
and  the  H.  fn.'s  issued  tliereon  were 
before  the  Court,  those  proceedings 
should  be  set  aside.  Tavlor  v.  Sliari'^. 
VIII.   if.j. 

Consent  Order  —  l\iry!ii;^.\  —  An 
order  Mi;ide  on  consent  cannot  he 
\ai-ied  i>r  set  aside,  except  by  consent, 
without  showing  some  ground  of  sur- 
)irise.  mistake  or  fraud,  or  other 
ground  which  would  invalid.'ite  an 
agreetnein  between  the  parties,  ffar- 
vcy  V.  Croydon.  2O  Ch.  1).  240;  Aiis- 
trahisuvi  .  luloiiiatic.  lite.  Co..  v, 
//-'ff/i\-;',  W.N..  (  iSoi  )  \-o:  llnddcys- 
ficld  BaiiHiisi  Co.  v.  Lislcr.  (iSi).;)  _> 
Ch.  2~\.  t'i'llowed.  Grant  v.  MrKcc. 
XI.  14?. 

Default  of  "Plea— When  Particn- 
h'.r.t  \'rr(-s-vi/;-y  —  Interest  Subsciiiicnt 
to  ll'ri!—  S  -t'.lsidc  if  for  too  Mncli.] 
— A  foie-.^fii  iudgment  constitutes  ;i 
simple  c::ttr:ict  debt.  Judgment  by 
defatilt.  therefore,  may  be  signed  in 
an  action  upon  a  foreign  judgment: 
and  also  for  tlic  costs  of  a  motion 
inade  in  a  foreign  ;iction.  Final 
iudgment  in  default  of  a  idea  to  a  de- 
clar::lion  upon  the  connnon  courts 
cannot    be    signed    unless    particulars 


have  been  served.  Judgment  in  dc- 
far.lt  of  a  plea  cannot  include  interest 
subsc'iuent  io  the  issue  of  the  writ, 
ah  hi 'Ugh  iudgment  in  def;iult  of  ap- 
pearance may.  Judgment  in  def.-mli 
of  a  plea  ha\-ing  been  signed  for  $4.1;^ 
tod  much,  it  was  set  aside,  and  nut 
merely  reduced  by  that  atnoinit,  a 
neritiirious  defence  being  swum  [n 
MurU-l  V.  I>iilu>rd.  III.  .vA 


.\1.     {■'\.\M1\  A'^ION'    Ol-     Jfl)(;.MI-:.\T 
DKllldN. 

Keturn  by  Sheriff  Necessary  — 

l:.Viiin:nat!on  of  Contrihutorir.'!  in 
!!'inilin}^-iil^.\  —  Order  to  pay.  utider 
Section  7S  of  The  Winding-up  .Act. 
!\..">.C..  c.  i-'<j.  are  judgments  of  this 
Court. 

.■\n  order  to  examine  a  judginetit 
dtbtor  should  not  be  granted,  unless 
the  creditor  shows  that  execution  ha> 
been  issiu'd.  placed  in  the  sherilT'- 
h.'inds,  ;uid  returned  nulla  boU'i.  or 
that  if  called  npou  to  return  the  fi.  fii. 
th(  sheriff  woidd  return  the  same 
nulla  bona. 

(>U(,vi' — Whe'.her  contrihtnories  <ir- 
dered  ',0  p;iv  monev  can  be  examincil 
nnder  A.  J.' Act,  R.  S.  M.,  c.  i.  s.  (14. 
A'.-    llishop    Llunravinii   and   I'rintiiii^ 

Co..  IX,  62.     '        ■ 

Return  by  Sheriff  Necessary.  |  — 

.\  juilgment  debtor  is  not  exaniin- 
;'.bie  mitil  the  judgment  creditor  has 
idaced  a  fi.  fa.  in  the  sheriff's  hands, 
;ind  it  has  either  been  returned  niilhi 
huna,  or  the  sheriff  has  notified  the 
judgment  creditor,  thtit.  if  called  up- 
on to  return  the  execution,  ■^nch 
would  he  his  return.  Ontario  Bank 
V.  Tro'i'crn.  13  P.  R.  422.  followed, 
Carscadcn   v.   Zin]incrnian,    IX.    102, 

Form  of  Order  _  Jurisdiction  of 
County  Court  Judj^r  —  Scf^arafc  or 
firm  Prof^crty.] — Under  section  65. 
sid)-section((7)of  The  Queen's  Bench 
.Act.  R.  S.  M.,  c.  36,  a  County  Court 
Judge  is  ;iuthori-/ed  to  order  the  ex- 
.•un.ination  of  judgment  debtors. 

Where  there  were  two  judgment 
debtors,  and  the  order  was  to  exam- 
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It  ill  (Jc- 
I  intLrt'st 
:hc  writ, 
It  of  ap- 
1  (k"l;iuli 
lor  $4.1^ 
;ui(l  nut 
iiuunt,  a 
worn   t'l. 


IMiMKNT 


isoary  — 

f()nV.s-  111 
liiy,  iindcr 
^r-up  Act. 
Its  of  this 

ju(lt:iiH'nt 
c'd,  itnkss 
cutioii  lia> 
z    slicrilt'- 

boibl.    i'T 

1  ihi;  fi.  fit- 
the    sami.' 

itorics  <ir- 
(.'xainint-il 
,c.  I.  s.  ')4. 
rriiitiii:j, 


pssary.  I 

cxaniiii- 
•ilitor  lias 
ff's  han<l>. 

led  niilld 
jiiit'icd  the 
jcalU'd  iip- 
lioii.  <iich 
I  rill   Bank 

fdllowcil 

IX,     102. 

%lictioii  o'[ 
\paratc  nr 

jction  (>,T. 
|i's  Bench 
Inty  Court 
Ir  the  c\- 

kors. 

liiidtcnii'iii 

Ito  cxaii! 


iiu.  tlieni,  "  tmiciiiiiK  tlieir  estate  ;ind  i 

ct'fects  " —  i 

Held,  tliat  tiiey  could  he  cxaniiiied  j 

as   to  their   individual   esttite   ;uid  ef-  | 

ticts  as  well  as  to  their  linn  or  joint  | 
li'dpertv.       Imperial  Jhiiik  v.  Smith. 

-II.  4>.  I 

Older  Discretionary  —  .V<)/  Ex 
,' .."•/('.  I  —  lltlil.  I.  .\n  order  to  ex- 
iiininc  a  judgment  dehtur  iii;iy.  in  the 
iliscretion  of  the  Judge,  he  refused. 
-'  .\ii  order  to  ex.'iniine  ;i  judgment 
liii'inr  will  not  he  made  I'.r  parte. 
:erL:us(iii  V.  Cluuiilre,  II.   iS.j. 

Order  Discretionary.  |  —  Whether 

.ill  order  will  he  made  fi)r  the  exaiii- 
iiuitifin  of  a  judsment  dehtor  is  dis- 
crtiionary  with  the  Judge  .'ipplied  to. 
'■'he  deht  heing  amply  secured,  an  or- 
i\r  was  refused,  and  upon  .appeal  this 
iifnsal  was  upheld. 

/'<•;•  Dnhuc.  J. — When  a  Judge  has 
1  (liscretinn  to  exercise  and  has  ex- 
ucisfd  it,  his  order  should  not  he  re- 


M-;iided  unless  it  is  fotnid  to  he  maiii- 
fi-ily  erroneons,  through  miscoiicep- 
1:11:  nf  some  facts  or  of  some  jiriu- 
(•ple  of  law.  l-enntsou  w  Chambre. 
HI.  374. 

Conduct  Money.  I  —  .\  judgment 
I'kliiiir  ser\ed  with  riii  order  and  ap- 
I'Minnuent  under  srction  5_'  of  The 
.Adniitiistration  of  Justice  .\ct.  1S85, 
is  entitled  tr)  he  ])aid  conduct  money 
,iii(l  expen-es.  as  in  the  ea:-e  of  an 
I'olinary  witness.     Cial!  v.  Slaeey.  \'. 

I  -11 

Examination  Under  Judgment 
for  Costs  —  Pepositioiis  Improperly 
/i;'r;;.|   —   .\   dehttjr.   under  .a  judg- 

II  till  for  costs  rjiily,  cannot  h,'  exani- 
iiH'd  as  to  his  means.  .\  dehtor  hav- 
ii:g  heeii  examined  under  such  a 
if.d'iment — 

//('/(/,  tiiat  the  depositions  could 
I'"'  he  read  on  an  application  against 
liim  under  The  Dehtors  Act.  Waters 
V.  Hellamy.  \'I.  20.3. 

Production  of  Books  _  \-otiec  to 
Prnhice.] — For  the  purpose  of  com- 
jicMing  a  defendant,  upon  his  exani- 
ii^r-.lion  as  a  judgment  dehtor  under 
''1  '0  ~,'\2  and  following  rules  of  The 
Queen's  Bench  Act,  1895.  to  produce 


.iiiy  hooks  and  documents  recptired,  it 
i>  sullicient  to  serve  ;i  notice  upon 
him  to  produce  tiieni,  and  it  is  not 
i:ecess:iry  under  rule  7,^6  that  the 
judgment  delitor  should  he  served 
x'vith  a  suhpiiiio  diiees  teeuiii,  as  in 
the  ea.se  of  a  witness  at  a  trial.  Rus- 
sell V.  Maedoitald,  \2  P,  R.  43S,  and 
Jureerv  v.  Il'olfe.  10  1'.  R.  4SS,  fol- 
hnved,     ll'hilhi  V.  ./..,'i(,-:.'.  XI.  ()f). 

Officer  of  Corporation  —  !'r<idite- 
dttetioii  of  lioiihs  of  Corporatiioi  — 
e  . '.s"/,?.  ]  —  I'pon  an  application  to  ex- 
amine an  officer  of  a  judgment  deht- 
or Corporation  there  should  he  di>- 
tir:ct  e\dde!ice  that  the  ])crson  named 
is  an  olTicer  of  the  Corporation  and 
v.l,;it  olVice  he  holds.  \'o  order  can 
he  made  that  an  officer  do  pruduce 
the  ho.'.'ks,  etc.,  of  the  Corjxiration. 
Xo  order  can  he  made  directing  that 
the  costs  of  the  applica.ioii  and  exam- 
ination he  adiled  to  the  iiiaintilif's 
deht.  Jukes  v.  Tiie  U'iiinipe!;  & 
I liidsKii's  Inty  Niiilzeay  Cti..  V.  14. 

Offlcer  of  Corporation  —  I'rodiie- 
ilaelicii  of  lhiiii:s  hv  Corpi>rat!on.\  — 
L'nder  section  52  of  Tiic  Administra- 
tion of  Justice  .\et.  1(^85,  an  order 
I'lay  he  made  fni-  the  exaniinniinn  of 
;•.!:  ofiicer  of  ,'i  iudgnient  del)t('r  Cor- 
fjcratioii,  and  f'«r  production  hy  the 
Corporation  of  hooks,  papers  and  doc- 
uments. Mann  v.  77/.-  U'imiipe:.^  <lr 
Hudson's  /ii.'v  Raila'ay  Co..  \'ll.  457. 

Officer  of  Corporation  —  Out  of 

.1  unS'Jtetiou.]     —    Xo    order    cap    he 

iiacie.  under  rule  7.^3  of  Tiie  Queen's 

I'.ench  .\ct.  k'^q;,  for  the  examination 

•  ■u'  of  the  jurisdiction  of  an  ofhccr  of 

a    judgment    dehtor    Corporation    for 

j    disci ;very    of    assets,    etc.,    and    it    is 

1    doulitful  whether,  under  rule  732,  an 

!    ir.dividual  judgment  dehtor  who  is  rc- 

I    .sident  ahroad  can  he  so  oxtimined  un- 

I    less  he  comes  within  the  jurisdiction. 

j    (Irev  V.   .Maniti'lui   vr  Xorth-ll'estcrn 

i    h'aiheay.  XII,  .u'. 

Refusal  to  Answer  Questions  _ 

i  rusatisfaetory  .-Inszeers.]  —  .\  judg- 

j  ment   dehtor,    upon    his    ex.-imination, 

i  refused  to  answer  questions  as  to  his 

'  wife's  property. 

i        field,   that    his   refusal    was    iustifi- 

I  ahle. 


w 
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'I'd  a  nuinl)cT  of  qiu'Stions  tlic  dchl- 
or  ruplic'l  tluit  he  did  iint  kiiuw,  nr 
tliat  lie  liad  fnrgoitcn. 

//(•/(/,  tliat  tliese  answers  cnuld  nut 
bj  said  Ui  lie  uiisalisfactnry,  altlioiigii 
there  was  a  strontf  siispii-ion  that  they 
were  not  altogellier  truthful.  Monk- 
man  V.  Robinson,  III,  640. 

Refusal  to  Answer  —  Satisfactory 
Answers.^  —  Upon  an  application  to 
cc^nipel  the  defendant  to  answer  cer- 
tain (juestions  which  he  had  refused 
to  answer  on  his  examination  as  a 
jfdgnient  dehtor — 

Held,  the  rule  is,  do  the  (pieslions 
relate  to  the  dcbtf)r's  property  or  his 
transactions  respecting  the  same?  If 
so   he  must  answer  them. 

Held,  al.so,  the  fact  that  the  infor- 
mation obtained  from  the  answers  is 
ir.tended  to  he  used  for  the  purjioses 
of  a  suit  against  a  third  party  is  no 
grcmid  for  refusing  to  answer. 

The  meaning  of  the  e.xpressifju 
"  satisf;ict(jry  answers  "  in  sub-sec- 
tion I  of  sectifin  52  of  The  Adminis- 
tration of  Justice  Act.  1S85,  consid- 
ered.    Ross  V.  I 'an  Bttcn.  VII.  5cj8. 

Uefusal  to  Answei-  —  Ihtsiness 
Carried  on  in  Wife's  Xante  —  Busi- 
ness in  iriiieli  Others  are  Interest- 
ed.] —  On  an  examination  of  deiend- 
ant,  ;i  judgmenf.  debior.  it  appeared 
that  a  business  was  carried  on  under 
the  name  of  Carley  Bros.  Defend- 
ant's wife  and  his  Iirolher  were  part- 
ners ;  the  capitr'.i  was  contributed  by 
tVicm  in  I'qual  shares,  and  they  alone 
were  interested  in  it ;  none  of  the  de- 
fendant's personal  mrmey  went  into 
the  business;  his  wife  took  no  part  in 
the  management  except  through  him  ; 
he  acted  for  her  under  a  power  of  at- 
torney ;  the  business  was  managed  by 
his  brother  and  himself,  and  he  re- 
ceived a  weekly  salary. 

//('/(/,  that  the  business  was  not  one 
carried  on  liy  the  wife  separately 
from  her  husband  ;  she  did  not  carry 
it  on  at  all ;  he  represented  his  wife's 
share  in  the  business,  except  through 
him  she  took  no  part  in  it. 

//('/(/,  also,  that  a  sufficient  case  had 
been  made  to  show  that  t!ie  husband 
was  entitled  to  ar  biterest  in  the  pro- 
fits.      He    was.    therefore,   bound    to 


answer  such  f|uestions  as  might  be 
piu  to  him  respecting  the  prolils  de- 
ri\ed  from  the  business,  and  how 
iiRv  h;id  been  disposed  of  and  dealt 
with.  That  others  were  nuerested 
was  not  a  reason  for  refusing  to 
make  such  discivery.  Monkman  v. 
Rohinsiin,  ^  M.  R.  640,  ;ind  Ross  \, 
/■(/;;  /•//(•;/,  7  M.  R.  5qS,  I'oUnwed. 
.\fereliants'  Hank  v.  Carley,  N'llI,  .25.S. 

Refusal  to  Answer  —  Certificate 
of  li.vaniiner  —  Reading;  Over  Letter 
I'efore  .lckno~n.'!edt^in^  Sij,^nalnre  — 
Piscretion  of  lixaniiner  in  Taking 
Ihnen  .Insz^'crs.]  —  A  certificate  of 
the  examiner,  as  to  what  took  place 
upon  the  examination  of  a  judgment 
debtor,  is  proper  evidence  on  a  tiin- 
tion  to  connnit  for  refusal  to  answer, 
and  it  is  not  necessarily  an  ol)jectinn 
tliat  such  certificate  was  settled  and 
,gi\en  ex  parte. 

It  is  improper  for  delendant  and 
his  counsel  during  the  examination  to 
1 01, verse  together,  and  esjiecially  in 
,'motlier   language. 

A  witness,  when  shown  a  document 
ami  asked  wdiether  the  signature  is 
hi-,  is  not  entitle<l  to  read  over  the 
ilr^cument  before  answering  the  cpics- 
t'on.  If  he  really  cannot  answer  the 
(|r,estion  without  reading  over  the 
(Ificument  or  some  part  of  it,  he 
sl'.ould  say  so. 

.S'enihle — The  judgment  debtor  mi- 
der  examination  is  not  entitled  tii 
I'.ave  every  word  or  sentence  he  uses 
taken  down  by  the  examiner.  The 
latter  may  use  his  discretion  and  only 
put  down  relevant  answers  or  ex- 
planations. Brock  V.  D'.lonst,  IX. 
195- 

Examination  as  to  Bom  Fides 
of  Other  Judgments.] — Under  sec- 
tion 46  of  The  C.  L.  P.  Act.  1854.  a 
judgment  creditor  wdio  claims  that 
prior  judgments  are  fraudulent  and 
\oid.  and  is  called  upon  by  inter- 
pleader summons  issued  at  the  in 
>tance  of  the  sheriff  to  maintaiii  or 
aliandon  his  claim,  may  examine  tiic 
judgment  debtor  as  to  the  nature  I't 
his  dealings  with  the  other  judgnur! 
creditojs,  and  as  to  the  indebtedut.  - 
on  wdiich  such  other  judgments  wer^' 
obtained,  and   such  examination  may 
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\h-  used  upon  till'  fotur  ■  nf  ilic  iiiU'r- 
I  ir.idcr     siinininiis.        iarsiddrn      v. 


/.htnitcnitiui,  IX.  17S. 


XII.    S.\TISF.\CTION    AN'l)    P.W.MENT. 

Satisfaction.]  —  An  ;i|)plic;uinn 
:••  -lay  prucccdings  upon  ;i  iuili^iiR'Hi 
ei;  ilic  gi'dund  of  its  ^aiisfariidn  can 
|iiiip(.rly  lie  made  in  Chanijjvrs.     .1/(7- 


JUDGMENT  DEBTOR. 

Sec    MUSU.\NI)   ANMl    Wn-K,    II. 

.Vi'i-  Jrnc.MENTS,  XI. 


JURY. 

I    Right  to  Tri.m.  r,v  Jury. 

11.    I'lXCTlONS    01-    JUKV. 
Hi.    Sl'I-XI.VL    JUKY. 

1\',  JuKY  Fee. 
\'.  Selection  anu  Challenges. 


T.  Right  to  Trial  p.y  Jury. 

Order  for  Jury  —  Jurisdiction  of 
K.icrcc]  —  The  Rufcrec  in  Cliani- 
1m  r-i  lia.s  no  jnri.sdiction  to  nial^e  an 
order  for  trial  by  a  jury  under  54 
\'ic.,  c.  I.  s.  ,33  (M.  i8qij. 

Sciitblc — Siicli  an  order  .slioi.ld  not 
in  any  case  be  made  ex  parti  Scott 
V.  Thompson,  VII.  472. 

Order  for  Jury  —  }.Iatcriiil.]  —  In 
order  to  obtain  a  trial  by  jury,  it  is 
not  sufficient  to  show  that  there  are 
i.ssues  of  fact  between  the  parties, 
for.  by  statute,  issues  of  fact  arc  not 
to  be  tried  l)y  a  jury,  unless  an  order 
'  !•    made    for    the    purpose.       Some 


ground  must  l)c  shown  to  warrant  ac- 
tive interference  by  makinji  the  *<v- 
dcr.  Morrison  v.  Robinson.  \I11. 
21S. 

Order  for  Jury  —  .l/.i/iv/'i;/.]— 54 
\'ic..  c.  I,  s.  .^.^,  provides  that  "  ail 
issues  of  fad  in  civil  cases  and  pro- 
ceedings at  law  shall  be  tried  by  a 
Jndtre  without  jury.  i)ro\ided  th;it  an 
appiic'ition  may  lie  made  li>  a  Jud^je 
in  Chambers,  to  have  the  is>>u'  tried 
by  a  jury." 

//<•/</.  that  the  onus  of  satisfying 
the  Judge  that  the  action  is  one  that 
should  be  tried  by  a  jury  rather  than 
by  a  Judge  without  a  jury,  lies  on  the 
party  making  the  application,  and  an 
order  f<ir  trial  by  a  jury  should  not 
be  luade  unless  soiue  substantial  rea- 
son is  shown  for  it 

//('/(/.  also,  that  an  affidavit  of  the 
defendani's  attorney  tliat  he  believed 
the  case  to  be  one  which  could  more 
properly  lie  tried  before  a  jury  than 
a  Judge,  because  at  the  trial  (ple•^tions 
of  fact  would  arise  in  reference  to 
which  there  would  be  a  cuntradiction 
between  witnesses,  was  insut'ticient  in 
the  absence  of  facts  that  would  lead 
the  Judtre  to  the  same  belief.  Case  v. 
Laird.  \'III.  461. 

Jury  Notice  Filed  with  Simili- 
ter.] —  Held,  after  itlaintil'f  joins  is- 
sue on  defendant's  plea,  the  defend- 
ant cannot  tile  a  similiter  cont;iining 
a  jury  notice.  Ba)ik  of  Xoz'a  Scotia 
v.  lU-oicn,  II.  224 

Withdrawal  of  Replication  in 
Order  to  Add  _  Prejudice  of  Jury 
.l,c:ainst  l>efendant.]  —  Where  by  in- 
;id\ertence  replication  is  filed  without 
a  jury  notice,  leave  may  be  given  to 
withdraw  it  in  order  tn  re-file  it  with 
a  notice  of  jury;  and  the  fact  that  the 
defendants  allege  that,  owing  to  ex- 
cited feeling,  a  fair  trial  cannot  be 
had  before  a  jurv.  will  mn  lie  an  an- 
■-wer  to  the  application.  Kajotte  v. 
I'hc    Canadian    Pacific    Railteay    Co.. 

v.   JQJ. 

Striking  Out  —  Jury  Notice— No 
He  fence.]  —  Upon  an  application  by 
the  plaintiff  to  strike  out  a  jury  no- 
tice— 
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//('/(/,  I.  Ip(|iiiry  will  he  made  iiitii 
tlic  facts  Id  asccrlaiii  wliftiicf  the  case 
is  i!iie  wliicli  '.iukIu  Id  lie  siil>mitU(l  to 
a  jury.  J.  It  die  (lefciidaiit  has  no 
(let'iiice  he  is  not  entitled  to  a  jury. 
Ciirisliiu'  V.  Mcncics,  II.  84. 

Striking'  Out  Jury  Notice.  |  —  .\ 

jury  notice  will  iml  he  struck  nut  un- 
less tiicre  is  some  suhsti'ntial  reason 
lor  it.  The  mere  assumption  tiiat  a 
Jttdije  could  try  it  heiter  without  than 
with  a  jury  is  not  a  suthcient  ground. 
i'lic  Manitoba  Mortfiunc  Co.  v.  Stcz'- 
t-iis.  1\  ,  410. 

Counter-Clnim  for  Caase  of  Ac- 
tion Usually  Tried  by  J  rry.  |  —  A 

counter-claim  is  not  an  ■  .  t- >-i  within 
the  meaning  of  Tlie  (j;  ;•'!  ,•<  Bench 
.•\cl.  1S1J5.  not  heing  a  civii  proceed- 
ing commenced  liy  sliitenx-nt  of 
claim,  and  a  defend. ml  is  i.r'  i.!'.»'tled 
to  have  his  coii,;ier-c'aii;'.  t  •  ■'  ;v  ;i 
ji'ry    l)y    virtue    of    i^ccti^.r.  ui)- 

section  i,  although  sucli  .ov-.tier- 
cl.-.im  is  t'o!'  damages  for  brer,  h  of 
warranty ;  nor  does  tiiis  constitute 
any  speci.al  ground  for  an  order  un- 
der sub-section  3  for  tri  tl  by  jury. 
Case  V.  Laird.  S  M.  R.  461  :  ll'oolla- 
cott  V.  iriiiiiil^r^  lUcctrii  Street  h'ail- 
tvd.v  Co..  10  .\r.  R  4X_>.  followed. 
Bergman  v.  .'i'mitli.  XI,  ,V>4. 

Action  for  Malicious  Prosecu- 
tion. |  —  .Since  the  statute  54  \'ic..  c. 
I.  s-  .^.V  which  enacted  that  all  issiie-> 
of  fact  in  civil  cases,  except  in  action^ 
of  libel  and  sl;inder.  shall  he  tried  by 
a  Judge  without  a  jury,  hut  provided 
that  an  aiiplication  may  be  made  to  a 
Judge  in  Chandlers  in  any  case  to 
ha\e  the  issue  tried  by  a  jury,  siiecial 
circumstances  nnist  be  shown  in  or- 
der to  have  ;m  action  for  malicious 
jirosi'cution  tried  by  a  jury.  By  the 
rt|H;d  of  the  former  statute  the 
I.eLnslature  showed  that  they  consid- 
ered that  an  ordinary  action  for  mali- 
cious prosecution  sliould  be  tried  Iiy 
a  Judge  witiiout  a  jury.  Harrie  v. 
Sv.owden.  IX,  .u.V 

Action  for  "Davcvasies^ .  \ s.tessnient 
of  /'i/;H(f.^'.'.\".  I  —  The  irn'mer  po'icy 
of  the  Legi'-iature.  which  entitled 
p.irtics  to  a  trial  hv  jurv  if  they  wish- 
ed, was  clianged  by  the  Act  51   Vic. 


c.  1,  s.  3,?,  .-ind  now  the  onus  is  ihrnwn 
ujion  the  party  who  wislies  a  jury, 
except  in  cases  of  libel  and  slaiuler 
and  the  other  causes  of  action  naiiucl 
in  secti(!n  4g  of  The  Queen's  li'mli 
.•\ct,  iiS')5,  of  showing  that  the  ca^e 
sh.ould  be  tried  by  a  jury  and  not  by 

The  i)l;iiiUitT's  claim  was  for  d.tin- 
ages  for  being  knocked  down  and  in- 
jured by  a  car  of  the  defen<lants, 
which  he  alleged  was  being,  by  the 
ingiigence  of  their  servants,  run 
along  the  street  at  too  liigh  a  rate  of 
spei'd  a!i<l  without  sntTicient  warning; 
at.d  .it'iidavits  were  filed  to  show  that 
there  would  be  a  good  deal  of  con- 
llicting  evidence,  and  difliculty  in  a>- 
se^-ing  the  damages. 

lleUI,  that  no  suthcient  reason  was 
sliown  why  a  siiecial  order  for  a  jury 
should  he  granted. 

.\  Judge  who  lias  jurisdiction  to 
try  the  issues  of  fact  in  any  case  may 
at  the  sa.nie  time  assess  the  damages, 
and  it  is  not  necessary  to  simimon  a 
jiry  for  that  iiur])ose.  l\'oolUi,\<ll 
V.  Il'innil^ei;  lileetrie  Street  Kailieax 
Ci'.,  X.  4S2. 

See  Pr.\(Ticic.  IX. 


II.  Fi-NCTioNs  or  Jfuv. 

Remarks  upon  the  Respective 
Functions  ot  Judge  and  Jury.] 
— I'iteli   V.  .l/((>Ti/.v,  T.  \V..  74. 


III.    Si'Ei  I.\l.    JlKV. 

Order  For  —  Time  for  Af'plka- 
//()/.  I  —  .\n  application  for  a  speci.d 
jury  may  be  made  in  Chambers,  but 
is  nuire  proper  before  the  .Assize 
Jf.dge.  It  is  not  necessary  to  give 
.•my  reason  frir  retpiiring  a  spici.il 
iiu'y.  .A  plaintitt  may  olitain  an  or- 
der for  a  special  jury  e.v  l^orte.  .\ 
defendant  shall  move  upon  summons, 
but  not  necessarily  before  entry  (^t  the 
record.  The  Molsons  Bank  v.  Rob- 
ertson. \'.  ,^,v 
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Statute.  I  _  Sfc'tioii  _>(>  of  ChaiitiT 
31,  C.  S.  M..  applies  bdtli  to  special 
and  CDinnu'ii  juries,  and  the  verdiei 
of  nine  or  mure  jurnrs  is,  in  jitlier 
case,  snffieicnt.  Robertson  v.  Mc- 
Miiius.  I,  348. 


[\'.  )vu\  Fee, 

Effect  of  Non-Payment  on  Ver- 
dict.) —  .Mtliouuli  a  jury  fee  would 
iKue  been  p;iyalile  Imt  for  tlie  exist- 
ei;ee  of  slander  aiicl  libel  counts,  and 
althouRh  no  evidence  of  special  dani- 
age  was  given  under  these  counts, 
yet  a  Kcneral  \enlict  winld  not  for 
iiiin-p.iyinent  of  the  fee  l)e  set  aside. 
.\li\\fiiii(ii;lr  \.   Orion.   \'.   i(),v 

Second  Fee  After  New  Trial  Or- 
dered. |  —  j(j  \'ic..  c.  4.  s.  J.  prnvides 
tli.it  "  .\i>  civil  cause  shall  b;-  enured 
til  be  tried  by  a  .iur\-.  or  sh.ill  be  tried 
by  a  jury,  until  the  i)arty  ri(|uiri!ijj; 
the  jury  sliall  have  deposited  with 
'111'  siieriff  the  stnn  of  $_'5.  to  be  a])- 
plied  towards  the  payment  of  jurors 
and  siiall  have  file.l  with  the  Prothon- 
ntary  the  slierifT's  receijjt  for  the 
?-'.;."  Tlie  defcndain  complied  with 
this  enactment.  The  action  w;is  tried 
with  a  jury  .-iiid  a  verdict  rendered 
for  the  defendant.  .\  new  tri;d  was 
ordered  in  ienii.  The  defendant  did 
not  |i;iy  ill  ;iiiy  further  sum.  T!ie 
plaintilT  then  mnvcd  to  strike  out  the 
jiTy  notice,  ilain.  j..  unide  the  or- 
(I'M-.  The  defend.int  ajiplied  to  re- 
vir'^e  tile  order. 

/'(';•  Ciiriitni.  —  .\pplicatioti  .-illowed 
wi'h  cost^.  .\  second  )>;iyinent  was 
ti'>;    nece>-;irv.  l-.Uiott    v.    W'ilxon. 


\'\.  (\\. 


\' .  Si:i.i:(r[o\  wn  t'li  \i.i.i:\r,i.-.s. 

Challenging  Jurors.  |  —  A  clial- 
Icniie  lies  both  to  the  .-n-r.-iy  of  the 
praml  jury  ;ind  to  iIk'  iiolls.  as  in  the 
case  of  a  petit  iury. 

Scuiblc  —  Th;i!  the  rea<ons  for 
(!ua>hinn  the  panel  (;is  for  favor), 
uliich  were  foutided  on  the  discre- 
tion of  the  siieriff  in  sclectinc  iuror^. 


do  not  api)ly  at  the  present  time,  as 
llie  slieritT  empanels  tlie  jury  from 
lists  of  selected  jurors  prepared  for 
bill),  lint  a  sulistantial  de|)arture  of 
the  slierilT  from  statutory  directions 
miglit  lay  tlie  panel  open  to  cliallenge 
on  liie  grouiul  of  defauil  of  tiie  sher- 
iff.    A'('^'.  v.  Anderson.  T.  W.,  177. 

Mixed  JvLviea  —  J nrors  Skilled  in 
the  L(in;^ii(i^e  of  .'le  Pefenee — Chal- 
teni;e  to  .Irray  —  Peinurrer  —  disc 
h'eserfed  —  Writ  of  lirror  —  I'ltra 
I' ires  —  Constiliitionul  Law.]  —  'I'iie 
prisoner,  li;i\inir  iileaded  to  .111  iiidict- 
nient  for  unlawfully  wonnding  with 
intent  to  maim,  demanded  a  jury 
composed  for  tile  one-half  at  least  of 
persons  sl<ilied  in  the  language  of  the 
(It  fence  —  tiiat  language  iieing  tlie 
I'rench  language.  Tlie  .Statutes  of 
M;iiiitob;i  <lid  not  provide  for  the 
siimtiioning  of  such  jurors,  and  there 
were  iii>t  sufficient  jurors  on  the  p.iiiei 
SI  si^illeil.  'I'lie  prisnner  tliiti  clial- 
ki:ged  the  array  of  jurors  on  that 
gii  imd.  'I'lie  Crown  demurred,  and 
jfdgmeiit  was  given  allowing  the  de- 
nir.rrer  by  the  Judge  presiding  at  the 
The  learned  Judge  then  re- 
a  case  for  the  consideration 
Court    for    Crown    cases    re- 


a^-i/e. 
served 
of  the 
served. 
field 
r.'iv  of 
arising 


I.  Tli.tt  ,1  challenge  to  the  ar- 
jurors  is  ,1  (pu'stion  of  law 
on  the  tri;il,  which  may  lie 
reser'ved  witiiin  the  meaning  of  \i.  S. 
C.  c.  174.  s.  2s(j,  but.  J.  (  Dubnc.  J.. 
dissenting),  that  judgment  having 
111  en  gi\en  cm  the  deiiiitrrer.  it  li.ad 
bt  c.  nie  a  matter  of  record  and  tile 
(;restiiin  coiild  not  be  reserved,  a  writ 
I  if  err(ir  being  the  projv.T  remedy. 

I  he  ca«e  \^as.  therefore,  dire. -ted  to 
be  (|ikis1k'(I.  A'r.-,'.  \-.  I'liderniiin.  14 
jiir.  ,?77,  and  /v't';.'.  v.  ()'f\'ourke,  32 
['.  C.  (■    I'.  .^'^S,  con-idered  and  com- 

IIU  tltei!    nil. 

:'er  I  )iibuc.  J.  —  Tile  jury,  when 
t 'I'liatielled  and  --worn,  l)ecome  ;i  part 
■  f  til'  constitution  of  tlie  Court,  but 
the  ^electing  and  sniiimoning  of  them 
are  niattcrs  of  criminal  procedure, 
ii\er  which  the  ["'arli.anu  nt  of  Canada 


i,|s   exclusive 


iurisdictioii. 


f'er  Dubnc.  J.  ( also  ).— .Sec.  \()7  of 
The  Criii'in.il  rmcedure  .Act,  K.S.C, 
c.  174.  is  intr.i  -eires  of  the  Parliament 
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of  Canadii,  and  in  this  Province  a 
prisoner,  if  lie  so  desires,  is  entitled 
tn  be  tried  I)y  a  jury  eomijosed  for 
the  one-lialf  at  least  of  persons  skill- 
ed in  the  lanRuaRC  of  the  defence,  if 
that  lansnage  is  the  I'rench  or  Eng- 
lish language.       Rc^.  v.  I'hmic,  \'H, 

Mixed  Juries  —  Selection.]— T\k 
prisoiner,  a  Canadian  speaking 
Frenchman,  demanded  a  mixed  jury. 
Tin  re  were  not  upon  the  i>anel  a  sutfi- 
CH'iit  miml)er  of  persons  (pialitied  in 
the  i^rencli  language.  Instead  of  fix- 
ing another  day  for  the  trial,  and 
liaving  snnnnoned  the  persons  next 
upon  the  jury  roll,  the  sheriff  called 
upon  a  person  then  in  Court,  who 
without  objection  acted  as  a  jury- 
man, The  i)risoner  was  found  guilty. 
I'pon  a  writ  of  error — 

Held,  that  the  tr-al  was  a  nullity, 
and  th;it  the  prisoner  nuist  he  com- 
mitted for  trial.  Res,,  v.  I.eveque. 
Ill,  582. 

Juror  not  Understanding  Eng- 
lish.] _  The  fact  that  one  of  the 
jury  sworn  to  try  the  prisoner  did 
not  thoroughly  understand  the  Eng- 
lish language  is  no  ground,  after  trial 
and  conxiction.  for  holding  that  there 
has  heen  a  mis-trial,  or  for  gratuing 
a  new  trial. 

It  is  too  late  to  ch.'illenge  a  juror 
after  he  has  heen  sworn,  even  if  the 
gr(Mmd  for  challenge  was  not  known 
at  the  time. 

Ignorance  of  the  English  language 
would  not  in  this  Province  lie  a 
ground  of  challenge  of  a  juror.  Reg. 
V.  luirl.  X.  303. 

See  also  ]aw.\.. 


JUSTICES  OF  THE  PEACE. 

Qualification.]  —  A  magistrate  is 
not  (li-Miualitied  to  sit  upon  a  case  un- 
der The  I.icpior  License  Act  hy  rea- 
son of  being  an  honorary  member  of 
a  Temper.ince  I'nion  which  h:is  taken 
active  stejis  towards  enforcing  the 
Act  before  him  and  .provided  fluids 
for    that    purpose;    especially    where 


the  prosecution  is  not  conducted  liy 
the  Union,  and  the  magistrate's  con- 
pectiou  with  it  has  been  merelv  noin- 
ii.al.  Reg.  v.  Deal,  (1.S81)  45  !..  T 
X.  S.  4,^9.  and  Leeson  v.  <!en.  Cnun. 
eil.  etc..  (1880)  43  Ch.  I).  ,3(10,  id- 
Ic.wed.     A'<'ii,'.  V.  llerrell.  \\\.  loS 

Trial  Without  Consent  of  Ac- 
cused —  Resi.iliiig  a  I'eace  OfHcn  in 
the  lixeeution  of  His  Duty.] — \\  lien 
a  jierson  is  charged  before  a  magis- 
trate oT  two  justices  of  the  pe.ice 
with  resisting  and  obstructing  a  peace 
oflicer  in  the  lawful  performance  uf 
his  duty,  the  magistrate  or  Justices 
shouM  observe  the  directions  of  sec- 
tion 786  of  The  Criminal  Code  a;id 
obtain  the  consent  of  the  accused  be- 
fore proceeding  to  try  the  ease  sum- 
ir.arily.  notwithstanding  that  section 
144  ])rovides  that  everyone  is  "  li.-ible 
on  sununary  •  conviction  before  \\\o 
V.  tices  of  the  peace  to  six  niontlis' 
..nprisomnent  with  hard  labor,  or  to 
.1  fme  f)f  $100.  who  resists  or  wilfully 
I'b-tructs  any  peace  officer  in  the  ex- 
(cniiou  of  his  duty,"  etc. 

Such  olTence  is  practically  the  same 
a-  is  referred  to  in  sub-section  (i-) 
of  section  78,?  of  the  Code,  and  the 
charge  cm  on'y  be  iieard  in  a  suni- 
m;;ry  way  subject  to  the  provision.; 
of  section  7^().  Reg.  v.  Crosseii.  Xli. 
571- 

Conviction  —  Xou-Payment  0; 
Wages  —  .\faster  and  Scn'ants  Act. 
1871.]  —  .\  conviction  for  non-p;iy- 
u'ent  of  money,  due  for  work  done 
on  a  contract,  caimot  he  sustained 
UTider  The  Ma>ter  and  Servants  .\ci. 
,34  \'ic.,  c.  14.  Mciritt  v.  Rossilcr. 
T    \V.,  I. 

Conviction  _  Xon-Paynient  o' 
H'ages  —  lingageinent  Terminated  ] 
—  In  order  to  support  a  convict i' 11 
tmder  The  Masters  and  Servan!> 
.Act,  ,34  \'ic.,  c.  14,  by  a  servant 
against  his  master,  the  hiring  or  en- 
gagement must  be  subsisting  at  the 
time  of  the  comi)laint.  Cpon  a  com- 
plaint laid  by  a  servant  for  non-pay 
ment  of  wages,  the  Justice  shmiM 
order  the  |);iyment  of  the  wages  aii<l 
not  impose  a  penalty. 

Tliercfore.  a  conviction  imposing  a 
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fine  upon  a  niastiT  for  tion-paynu'iit 
ol  wages.  fi)iiii(k'(l  on  a  complaint 
n:ii(le  after  tlie  contract  of  liiring  had 
aa-cd.  was  quashed.  Follansbv  v. 
Mi.lrlliur,  T.  W.,  4. 

Conviction  —  Statutory  Exccp- 
tunis  not  Xcfiiitirtd.]  —  A  statute  de- 
clnied  certain  acts  committed  hy 
''any  person  not  legally  empowered 
....  without  tile  owner's  |)ennis- 
sicn,"  to  he  unlawful.  A  ciMiviction 
staling  the  acts  done,  hut  not  negativ- 
iniL.'  i)ower  and  permission  was — 

Ili'ld.  had.    Reg.  v.  Morgan,  V.  63. 

Costs. j—.S'ff  Rt'g.  V.  Starkcy.  VII. 
489. 

Sec  Criminal  L.wv,    III. 

Appeals.]— .SVi-  Chiminai.  Law.  I. 
Viv  Indictment  and  Infok.m.\tion. 


LACHES. 

The  Crown.]— A  plea  of  laches  is 
nil  defence  against  the  Crown.  At- 
tonicy-dcncral  v.  I'oiiscca,  V.  173. 

Vendor's  Lien.]  —  Wiierc  a  peti- 
tion to  enforce  a  ca\eat  under  The 
Rcl  Property  .\ct  alleged  that  thc 
laiid  had  been  conveyed  years  before, 
but  claimed  a  lien  for  unpaid  pur- 
chase money — 

Ili'lii.  that  until  The  Statute  of 
Liii.ilations  harred  the  claim,  delay  in 
crforcing  it  could  not  be  made  a 
pround  for  tlie  Court  refusing  relief. 
(ir<iliaiii  V.  Hamilton,  VIII,  443. 


LANDLORD  AND  TENANT. 

1.  RKorisiTKs  AM)  Validity  of 
Lf,ase. 

II    Notices  to  Quit. 

III.  ILsTOPi'EL  OF  Tenant. 

IV.  Distress. 

V.  Re-Entry   and   Forfeiture. 


I.  Keoui.'^ites  and  Validity  of 
Lease. 

Mortgage— /,,-aji'  /).v  Mortjiagcc  to 
Mcrli^tifior  —  iixctssiz'i'  Rcnt.\  —  In 
ail  action  for  damages  brought  by  the 
plaintilTs  against  a  sherilV  lor  seizure 
and  sale  of  the  goodi  of  one  Coulter 
under  an  execution  in  bis  hands,  and 
refusing  to  acknowledge  the  plain- 
till 's  cl.iiiii  for  rent  due  under  a  lease 
by  Coulter  from  them,  to  ;in  amount 
exceeding  the  value  of  the  gootls.  it 
appeared  that  Coulter  was  in  arrears 
under  two  mortgages  to  the  i)l;un- 
tiffs.  and  in  .May.  iS<)5.  signed  a 
leise  of  the  mortgaged  iiremises, 
agreeing  to  pay  a  rental  of  $7(X)  for  a 
term  ending  on  1st  Xovemher  of  the 
same  year.  The  rent  was  made  pay- 
able in  advance  on  ist  Jami.ary.  i^;5, 
and  was  shown  to  be  about  three 
times  the  rental  value  of  the  proper- 
ty for  a  year.  I'e^idcs  this,  other 
circumstances  were  proved,  tending 
to  show  that  the  lea^e  had  been  i)ro- 
cured  hy  the  manager  of  the  plaiii- 
litTs  with  a  view  of  preventing  the  ex- 
euition  creditors  of  Coulter  getting 
a:n-ihing  out  of  his  crops  for  that 
yiar.  ;md  that  it  was  not  the  inten- 
tion of  the  parties  to  create  a  real 
tH'    icy  between  them. 

//«•/(/.  fcjllowing  Ilnhhs  v.  Ontario 
Loan  and  nchcnlnrc  Co..  18  SCR. 
jS^.  that  the  lease  relied  uiion  by  the 
l)laintiffs  could  not  be  deemed  to 
lij'.ve  been  intended  as  a  real  hona 
fidr  one.  and  th.it  the  relation  of  laii.l- 
1(  rd  and  tenant  wa>  not  validly 
cieated  thenhy  so  as  to  affect  third 
parties.  Imperial  Loan  and  Inz'cst- 
iiicnt  Co.  V.  Clement,  re  Coulter.  XL 
428. 

Mortgage  —  Lea.w  from  Mort- 
Ko.i:ee  ti>  Min-ti^a'^or  —  L..reessix'C 
l\eut.]  —  The  facts  in  thi-  case  were 
similar  to  those  in  the  preceding  case, 
except  that  the  kase  relied  on  bore 
date  2lst  Decemher,  181)4.  and  jiur- 
ported  to  let  the  land  until  1st  Xo- 
vemher. 1895.  at  a  rental  of  $703.  pay- 
able I  St  January.  1895,  and  that  evi- 
dci'cc  was  given  that  the  plaintiffs 
had  insisted  on  the  lease  being  sign- 
ed on  jiain  of  eviction  and  sale  of  the 
property,  and  there  was  no  evidence 
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that  the  iilaintitTs  had  imiicc  of  Mtir- 
rjiy's  tiiiaiu-ial   (litVicultivs. 

Held  (Killam.  J.,  dissciniii)^ ).  tlial 
the  lease  was  void  ayaiiist  i'xrriitii)ii 
criditurs  oti  account  of  the  exci'ssivc 
aiiioiiiii  fixed  for  rem.  Ilohhs  v. 
(hittiriii  Limit  <'V  Prhcnturc  Ci>..  iH 
S.  C.   R.  ^Hv  followed. 

Per  Killam.  J. — The  circnmstaiice-< 
^llowed  that  the  plaiiitilYs  hmta  fide 
imeiulid  to  make  a  lease  and  Murray 
to  accept  the  position  of  tenant  at  the 
rental  named,  and  the  lease  .shoidd  be 
iield  to  he  valid  not withstandiiiR  the 
eNcev'-ive  amomit  of  rent  provided 
for.  Im['criiil  Ijiaii  I'r  liivrstiitciit 
ill.  V.  Clciiicnt.  re  Murray.  XI.  445. 

Mortgage  --  .Ittontiitciit  CUiusc— 
Ihslres.K  fur  fiittrrst  —  Xot  .■Ij^f'li- 
cahlr  Id  Pislress  /.ir  Rriit.\ — A  niort- 
H.-i^e  of  land-»  contained  a  speci.d  at- 
tornment clause  whereby  tlie  mort- 
H.igor  hecame  tenant  of  the  lands  to 
tlie  defendants  at  a  yearly  rental 
e'liial  to  the  interest  on  the  amount 
of  the  loan  to  he  paid  at  tlie  times 
appf)inted  for  the  jiaymrnts  of  inter- 
est. This  mortRafie  was  not  exe- 
cnled  liy  ilie  mortuance. 

//(•/(/.  that  the  relationship  of  land- 
lord and  'cnant  was  validly  created 
between  the  i)ar!ies.  and  that  on  de- 
fault of  any  payment  of  interest  the 
n.oripaijee  miiilit  distrain  for  a  year's 
lent  under  the  atlornmcnt  clause,  and 
take  any  jjoods  upon  the  premises, 
whether  beloiiRing  to  the  mortjiaf^or 
or  not,  and  make  a  valid  sale  of  same. 
I.iiistrad  v.  Ilninillon  Provident  ir 
l.iitii  Sneiety,  XI.   I'j'). 


II.    XoTIi  l-.S   To   QflT. 

Acquiescence  in   Invalid   Notice 

—  //'i/K'.T  —  Mediiiii}^  of  "  />y  "  1/ 
Certain  Pale]  —  When  a  monthly 
tenancy     expires     on     the     last     <lay 


be  sufiicient.  as  it  ('oes  not  allow  tht 
[(iiant  tile  whole  of  the  last  day  of 
his  term.  In  such  a  case  the  word 
"  by  '■  means  "  not  later  tlian."  dr 
"  as  early  as." 

A  valid  notice  to  (piit  cannot  Ix 
w.iivcd  by  the  party  Riving  it.  so  as  to 
restore  the  fnancy  (letermined  Ij\  it, 
e.\cei)t  by  acts  or  conduct  of  iiDth 
I'.'.rties  which  anunmt  to  the  creation 
of  a  new  tenancy;  and  conversely, 
when  an  insulVa-ient  notice  to  (piit  has 
been  given,  the  mere  accpiiescence  in 
it  of  the  party  receiving  it  cannot 
have  the  ctTect  of  piMting  an  end  to 
the  tenancv.  /'"('  d.  .\fnrrell  v.  Mil- 
reard.  .?  M",  &  W.  .vH.  and  Pessell  v. 
/.i;;/(/.s/iiT,i,'.  7  O.  B.  (u8.  follo\v('(|. 
Ciirl'.erif^lit  v.  Mcl'herson.  jo  U.C.R. 
-'5 1,  dissented  from.  Re  Magee  and 
Smith.  X.  I. 


in.  F.sToi'Ki,  OK  Ten    \'t. 

Denial  of  Landlord's  Title.]  — 
The  rule  as  to  ;i  tenant  not  being 
I)erinitted  to  deny  the  landlord's  title 
applies  otdy  where  the  tenant  obtain- 
ed possession  from  the  laiullnrd. 
Where  a  persdn  having  been  m  pos- 
sc^simi  is  iKTsuaded  to  attorn  under 
circumstances  which  do  not  warraii' 
it.  he  m;iy  show  tli.it  the  rent  w;is 
paid  without  sulticieiu  ground.  /'(/»- 
f^hinas  v.   Clarh.   III.   JJ-,. 


of  the  calendar  monlli.  a  notice 
to  (pn't  must  be  served  not  latir 
than  th:M  day  in  order  to  put  an  end 
to  tlie  lease  at  the  end  of  the  next 
caletnlar  month.  .\  notice  to  (piit 
which  recpiires  a  monthly  tenant  lo 
\;.cate  "by"  the  ,^otli  .April,  even  if 
served  on  the  ,\\M   March,  would  not 


IV.  Distress. 

For  Failure  to  Plow — Pef^iilarity 
as  .l^ain.^l  .S'lierit}'.]  —  A  lease  pro- 
vided as  part  of  the  rent  that  the  les- 
sors slumld  fall-plow  tlu'  land.  l"or 
default,  the  landlords,  on  the  ist  IV- 
ct'mber,  distrained  certain  horses.  .\ 
sl;erilT.  under  an  execution  against 
the  tenants,  seized  the  horses.  In  an 
action  atrainst  the  sheriff  bv  the  l;iii<l 
lords—  ' 

Hell!,  tli.'it    pr(V)f   of   their   pos-o--; 
ion  under  the  lease  was  not  sullicitnt. 
I'.vidence  should  have  been  t;i\en  that 
the  perioil    for   fall   plowing  had  cy- 
piced.     }[o:eat  v.  denienl.  III.  5S5 
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For   Non-Delivery   of   Wheat  — 

I  :siytiiiiiiiti  .Iftcr  Six  Months  from 
End  t'f  Term  —  Liahilllv  of  Lnud- 
.',.»</  for  niri^al  Act  of  lU'iilitL]  —  A 
distress  for  rent  may  lawfully  hv 
iriidu  wlicrc  the  tciiaiU  makes  default 
under  a  lease  iirnviding  tliat,  in  lieu 
of  a  money  payment,  he  is  to  deliver 
IIP  the  landlord  all  tiie  wluat  grown 
ujicn  tiic  premises  as  ^ooii  as  it 
^l■.(  uld  i)c  threshed  and  that  the  land- 
lord should  sell  it  and  retain  one-half 
tlu'  proceeds  for  himself  and  pay  over 
the  halance  to  the  tenant.  'J'lioinf'soii 
V.  Marslt.  ( tS,u'  -'  O.  S.  ^Sy.  and 
.Wra't-ry  V.  Conn,  lly.  (iS(j<j)  jg  U.  C 
K    .V).  followed. 

I  he  distress  in  this  ease  was  made 
more  than  six  months  after,  hm  im- 
.kr  a  warrant  gixen  to  the  hailit'f  four 
uuks  hefore,  the  exjiiratioii  of  the 
uiiancy,  and  there  was  no  direct  evi- 
liuice  that  the  landlord  was  aware  of 
till  .illegal  act  or'  his  hailitf  in  seizing 
;it  the  lime  he  did;  hut  he  learned  of 
the  fact  of  sti/ure  after  it  had  heen 
made  and  hefore  the  sale,  which  he 
allowed  to  go  on  without  making  any 
impiiry  so  far  as  the  evidence  show- 
I'll.  and  afterwards  accepted  the  |)ro- 
cuds  of  the  sale. 

llrlil,  that  the  proiier  t'in<ling  rif 
fact  was  that  the  landlord  either  rali- 
t-cil  the  haililT'v  illegal  ;ict  with  know- 
iiilge  of  the  circumstances  or  meant 
l>  take  upon  himself  without  in(|uiry 
the  risk  of  any  irregularity  the  hailiff 
might  have  committed  and  to  adop; 
itll  the  hadiff's  acts,  and,  following 
Lewis  V.  ki\i(l.  (  1X45)  i,^  M.  ,K-  W. 
>^M.  that  the  landlord  was  li.dilc  for 
the  damages  suffiTcd  hv  the  tetiatu. 
I'irh  V.  irinkL-r.  XII,  oia. 

For  Interest  —  Coiistrihtion  of 
.^7l),'((^•.  I — Section  J  of  The  I'istress 
.\ct.  R.  S.  M..  c.  46.  has  no  reference 
til  the  right  of  niortgagii  s  to  distrain 
f"r  rent  lunler  a  te-iancv  validK- 
created,  hut  only  to  the  right  to  dis- 
train for  interest  as  such  jirovided 
f'lr  in  the  ordinary  distress  clause  in 
the  short  form  of  mortgages  set  out 
ill  the  .Kct  respecting  Short  Fornis 
"I  Indentures.  I.iiislcod  v.  Ilainilloii 
I'lovidt'iit  c''  Loan  Society.  XI,  kh). 


For  Interest 


.1:1  mission 


to 


h'int  Puc]  —  The  plaintitT  nied  the 
(iefcndanls  in  t  re-pass  and  trover  for 
seizing  and  selling  her  crops  under  a 
warrant  of  distress  issued  hy  them 
tlirecting  the  hailifT  to  levy  the 
amount  of  arrears  of  interest  due  on 
a  mi  rlgage  given  them  hy  one  Koh- 
ertson.  the  lessor  of  the  plaintitT,  on 
the  land  tm  which  the  crop  had  heen 
grown.  The  mortgage  contained  iiic 
UMial  i)ro\i>iou  that  the  defendants 
night  di>train  for  arrears  of  interest. 
It  also  coiuamed  an  aiormnent  clause 
hy  which  the  mortgagor  hecame  a 
tenant  to  the  defendants  of  the  land 
at  a  yearly  rental  e(|ual  to  the  amount 
of  intere-t  pavahle  in  the  mortgage. 

//.•/(/,  thai 'under  R.  S.  M.,  c.  4O. 
s.  J,  the  distress  was  %vliolly  illcg.al, 
as  the  defendant  could  only  take  the 
goods  of  the  mortgagor  for  arrears 
of  interest  due  hy  him. 

The  hailitf.  after  making  the  seiz- 
ure, neglected  to  give  notice  of  the 
distress  or  to  make  an  appraisement 
of  the  goods,  hut  it  ajipeared  that 
after  the  .>eiziire  and  sale  "i  the 
ci'.ps,  the  plaintiff's  hushand  agreed 
w:,h  the  defendaius'  manager  to  pay 
'he  defendants  $joo  if  they  would 
.ihanuoii  their  claim  to  the  crops,  and 
proc  '!"c  a  release  front  the  person 
who  had  hought  them  at  the  sale, 
'ihis  money  was  afterwards  p.aid  and 
:iccu>i'--d  hy  the  defendain-~,  and  they 
contended  th.it  the  agreement  was  an 
;idmi-si(;n  of  rent  heing  due  and  that 
the  statute  11  (ie".  _'.  c.  10,  s.  ri),  ap- 
iii'ed  so  as  to  ];revent  the  plaintitT 
fioni  liringing  an  action  such  as  the 
prisent.  and  that  she  was  restricted 
to  an  action  on  the  case  for  any  spec- 
ial damages  that  she  might  he  ahle  to 
pi  me. 

//(•/(/.  that  there  w.is  not  sntticient 
evidence  th.it  any  interest  was  in  ar- 
rear  on  the  mortgage  or  any  rent 
I'verdue,  ami  that  the  a'.rrieinent  en- 
I'Tcd  into  hy  the  iilaintitT's  hu-hand 
<•■  iild  not  he  construed  as  an  admis- 
-inii  ili.it  a'ly  ri.it  was  due  Iiy  Roh- 
ert-nn,  ;in'!  tlicret'ore  that  the  case 
was  not  hrought  within  the  last  men- 
lioned  statute.  Miller  v.  The  lm[<cr- 
ui!  I.OiVo  >'■-  fii:\-st.i!cnt  Co..  XI.  jjj. 

By  Person  Not  Entitled  to  Rent 
or  Reversion.!  _  .\fter  rent  hecame 
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duf,    till'    lessor    mortgaged   the    \nn- 
ptrty. 

Held,  tint  the  mortgagor  could  not 
tlisiraiii.  hecaiise  lie  had  parttii  with 
the  resersion ;  nor  could  the  inori- 
grigee,  hcaiise  the  rent  was  not  due 
to  him.  Daiil^liiiiais  \\  Clark,  II!, 
225. 

Irregularities  —  Exccssh'c  Pis- 
trcss  —  7'»'i'.v/'((.vj  and  Trtn'cr  —  Sot 
Guilty  by  Statute.]  —  Trespass  or 
trover  will  nijt  lie  tiixiii  a  distress 
where  there  is  some  re:it  due.  The 
aetion  should  he  ui)ou  the  case  lor 
excessive  damages,  or  for  not  ac- 
cc/unting  for  the  suri)lus  moneys  real- 
ized, or  for  not  returning  the  halanee 
of  goods  unsold.  -After  distress,  any 
surplus  moneys  slionld  he  paid  to  tlu' 
sherilT,  and  unsold  goods  returned 
or  i)lacoti  in  convenient  place,  with 
notice  to  the  tenant.  "  Not  guilty 
by  statute  "  puts  in  issue  the  tenancy 
as  alleged.  If  there  be  a  variance 
as  to  the  landlord  alleged,  an  amend- 
ment may  be  allowed  if  the  verdict  be 
otherwise  satisfactory.  f'cttit  v. 
Kerr.  V,  350. 

Irregularities  —  Xoticc  of  De- 
mand. Etc.]  —  A  count  by  tenant 
against  landlord  for  seizing  and  sell- 
ing as  for  distress  without  giving  the 
notice  required  by  46  &  47  \'ic.,  c.  43. 
s.  6,  whereby  the  tenant  lost  the  dif- 
ference btwecn  the  value  of  the  goods 
and  the  amount  realized  by  their  sale. 

Held,  bad  on  denmrrcr.  Vaugltan 
V.  The  Building  er  Loan  Association. 
\T.  j8o. 

License  to  Distrain  —  Xot  Under 
Seal  and  Without  Consideration  — 
Xuduni  Pactum.]  —  The  defendant 
attemi)ted  to  justify  a  seizure  for  rent 
under  a  warrant  of  ili stress  by  pro- 
ducing a  document  signed  by  the 
plaintiff,  which  purported  to  give  him 
the  right  to  seize  the  i)laintiff's  goods 
for  rent  before  the  rent  fell  due  ac- 
cording to  the  lease.  The  learned 
Judge  found  as  a  fact  that  this  docu- 
ment was  not  scaled  at  the  time  of 
its  execution,  and  no  consideration 
was  shown  for  the  plaintiff  execut- 
ing it. 


Jleld.  that  it  was  a  nudum  l^actiini. 
and  that  the  defendant  could  not  jus- 
iifv  under  it.  H- axfield  \.  Cardiff. 
IX.  30J. 

Distraining  Blasts  of  the  Flnw.j 
— See  l).\M.\(.i;.s. 

See  also  E.stoppel,  II;  SiiERiris,  ill 


V.    Rf.-E.\TKV    and    FoRI-EITtlRE. 

Construction      of      Covenant    _ 

lU-eaeh  —  forfeiture.] — The  deiiiul- 
ant  demised  a  tlour  mill  and  a  .-aw 
li.ill  to  the  i)laintiff  and  one  C.  the 
former  representing  antl  covenaiuiiig 
that  he  was  a  skilful  miller,  and  C. 
that  he  was  a  skilled  engineer.  C. 
assigned  to  the  i)lain'iff  all  his  iniiT- 
esi  in  the  term.  There  were  varimi.- 
other  covenants,  including  one  to  take 
l)r<.cautions  against  tire;  but  the  only 
t>ne  in  connection  with  which  for- 
fi'iture  was  mentioned  was  the  fol- 
lowing: That  no  intoxicating  liqiinr 
.  .  .  .  shall  be  kept,  used  or  drank 
in  the  building  or  near  the  same  by 
the  lessees,  their  employees,  etc.  The 
said  mills  shall  be  run  by  no  per'-nn 
under  the  influence  of  licpior.  and  iliat 
under  forfeiture  of  this  lease."  The 
ph.intitT  did  not  work  the  llour  mill 
regul.'irly.  C.  was  not  a  comi'e'.ciit 
er.gineer.  Some  sack>  had  been  neg- 
ligently left  on  the  boiler  ami  li.nl 
cauglit  fire,  Intoxicating  liquor  luul 
been  brought  on  the  jiremises  by  .1 
stranger,  and  the  plaintiff  and  hi- 
nien   had   drunk   some. 

//('/(/.  that  there  was  no  forfeiture 
of  the  lease  for  breach  of  covenams 
in  the  absence  of  express  agrieimin 
for  such  forfeiture. 

//('/(/.  that  forfeiture  for  breach  nf 
the  covenant  respecting  intoxicit'i.g 
liquor,  upon  the  true  construction 
tlnreof,  would  accrue  only  upon  the 
mill  being  run  by  some  one  undiT  ihf 
ii-.tluence  of  li(|Uor,  ami  not  upon  '.!• 
f|nor  being  kept,  used  or  drunk  on  ilu- 
nremises.  Comber  v.  LeMay,  T.  ^^'.. 
3> 

Sec  also  \\'.\ste. 
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LAW    SOCIETY. 

Retired  Judge  —  /  /.siVDri,  1— The 
L.r.  Sncicty  liail  no  i)ii\vcr  in  Jaiui- 
,iry,  iSS,^,  tn  I'x.'ict  adiiiission  fcc-i 
trum  a  retired  JihIkc  of  tlu-  Ciniri  of 
(jiKcn's  Bench.  The  JikIjjcs  of  the 
(.1  nrt  of  Queen's  Heneh  are  visitors 
lit  the  I, aw  Society.  .As  such  visitors, 
they  liave  the  jiower  to  visit  tlie  So- 
ciety upon  every  matter  in  respect  of 
\'l;ich  their  Act  of  Incorporation 
i,':\i^  them  tlie  power  to  act  (Taylor. 
]..  ili-senting).     Rr  Miller.  Ill,  ,M)~. 


LAW  STAMPS. 

See    CONSTITLTION.XL    L.\W,    III     (b  ) . 


LEAVE  AND  LICENSE. 

See   LiCKXSE. 


LEX  LOCI. 

.S'cv  Bills  a.mi  Xotks,  \'I. 


LEAVE  TO  DEFEND. 

Sec    Bills  .\.vn  X'iti:.-;,  X ;  Practice, 
II   (cO. 


^  IIBEL. 

Pleading— /)i-/V(/c.'  Vnder  Statute 
—  "Cases  I' 'here  Special  Da))ui^es 
lire  Claimed  " — .■llle}:;ati<nts  of  Spec- 
ill!  Paiiiages.]  —  Tlie  Act  .^o  \'ic. 
(.M.I.  c.  22.  provided  that,  "Except 
ill  cases  where  special  damages  are 
cLiinied.  the  plaintiff  in  all  actions 
for  lihel  in  newspapers  shall  be  re- 
quired to  prove  cither  malice  or  culj)- 


;  hie  neKJigence  in  liie  iniliiicali<in  of 
the  lihel  com|)lained  of."  And  the 
.Act    y>    \ic.    (.\1.),    c.    J,^,    provided 

that,    ■'  Xo    person who    has 

not    complied    witli    tlie    pro- 

vi.-ions  of  this  .\ct,  shall  he  entitled 
to  the  hetietii  of  any  of  the  |»ro\is- 
ioiis  of  the  "  other  .Act. 

Ilelil.  I.  'i"h;it  it  was  not  necessary 
to  i)lead  compli.iiice  with  chapter  j}, 
in  order,  uiioti  the  trial,  to  olitain  the 
lienelit  of  ch;i|)ier  22.  2.  That  "  case> 
where  special  damages  are  claimed,' 
iiKans  not  merely  cl.iimed  in  the  de- 
cl.iraton,  Inn  al-o  by  evidence  at  the 
trial.  .V  .Alleg.'iiions  of  loss  of  l)u>i- 
luss  or  allegations  of  general  dam- 
I'ges  only.  Where  s|)eci;il  d;images 
are  claimed,  the  names  of  the  cus- 
tomers whose  lnisines<  has  been  lost 
must  be  set  out.  AsluUneu  v.  I'he 
.\faiiiliiha  l-ree  Press  Co..  \'l.  57S. 

Attirmed,  XX.  S.  C.  R.,  43. 

Criminal  Information  —  Public 
(Weer.\  —  i.  A  criminal  information 
will  not  be  gr.anted  except  in  case  of 
.1  libel  on  a  person  in  authority,  in  re- 
spect of  the  duties  |)er!aiiiing  to  his 
office.  2.  Where  the  libel  w.is  direct- 
ed against  .M.,  who  was  at  the  time 
.Altorney-tieneral,  but  alleged  impro- 
per conduct  uiion  his  part  when  he 
was  a  Judge,  an  information  w.as  re- 
ff.sed.  .V  The  applicant  for  a  crim- 
it:;il  information  must  rely  wholly 
upon  the  Court  for  redress,  and  must 
ci  iiie  there  entirely  free  from  blame. 
4.  Where  there  is  a  foundation  for  a 
libel,  though  it  fall  far  short  of  justi- 
i"ic;uion,  an  inform:ition  will  not  be 
granted.     A'c.i,'.  v.  Biiigs.  II,  iS 

Compliance  with  Statute  After 
Action  Brought  _  Security  for 
Casts.] — .\  statute  pro\ided  that  de- 
fendants in  actions  of  libel  might,  un- 
der certain  circumstances,  obtain  se- 
curity for  costs.  Another  clause  pro- 
vided that  no  )ierson  who  had  not 
cfMiiplied  witii  the  provisions  ui  this 
statute  (as  to  registration,  etc.), 
should  be  entitled  to  the  benefit  of  it. 

Held,  that  conipli.ince  with  the 
pro\ision  of  the  statute  after  action 
l)rought  did  not  entitle  the  defendant 
t<i  the  benefit  of  the  .Act.  Ihil\  v. 
White,  V,  55. 
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Inueiulo  n  Question  for  Jury  — 

Must  hi'  L  (>ii.\iil,-i-iil  hy  'J'lu'iii — luiir 
Ci'iiniiriit  —  liislitiiiitiiiii  —  Cmiisrs 
Uftii  to  ridiiiti/'t  at  y'n'c//.  I— Wlnili 
cr  an  alk-Ki'il  I'lul  lia*  the  iiuaiim^ 
simtiIumI  to  it  is  a  <|iu.s;i'in  for  the 
jiir\,  ami  if  tin-  (|iii'sti(iii  i>-  not  cdii- 
siiliifd  liy  till'  jury,  a  luw  trial  will 
be  ordered. 

A  writer  may  imt  eliarm-  a  pnlilie 
man  with  nii>eoiiduet  or  inipule  dis- 
hf.nesl  niotiv(>  lo  him.  and  then,  un- 
der a  plea  nf  fair  eomnient.  lirniK  ex- 
trin>ie  i\ide!ioe  to  >!)o\\  liial  the 
charne  .'r  i;r.piitalion  i'-  irne;  imt  if 
tin  writer  weri'  eonnnentinjr  on  the 
nuhlie  manV  |ini)lie  acts  or  condnet. 
he  may  i)rove  the  facts  on  which  he 
hasid  his  connnenl.  and  if  the  proof 
of  these  fact^  satisfied  the  jury  that 
the  inferences  the  defeiulant  lias 
drawn  are  not  unfair  or  malicioii-, 
tluii  they  are  eiuitled  to  say  thai  they 
an  fair  comment  and  not  liln.'!lon>. 
(Taylor.   C.  }..  iliihltiiiitc) . 

Where  theiv  is  on  the  record  a 
l>!e;i  of  jiisliticition.  the  plainiit'f 
may.  if  he  chouses  in  tlu'  tirsi  in- 
s'.ai.ce.  meit  the  jnstilication.  or  he 
may  leave  such  |)roof  until  the  reply. 
lie  cannot,  however,  diviile  liis  proof, 
calling  soiue  e\idence  to  mtel  the  jus- 
lilication  in  the  fir-t  instance.  :ind 
r.iore  afierwanls  in  replv.  Murtiii 
V.  /»•«•■•  I'rcss.  VIII.  V). 

.\Hirined,  N.XI.  S.  C.  K..  51S. 

.V,T  I'l.K.xnixd.  III. 

Embarrassing-  Plea  --  Jiist(tiiti 
t it'll.  \  —  To  a  couiU  for  libel  the  de- 
fendants ideaded.  as  a  second  jilea  in 
elTcc!.  tliii  liefore  and  at  tin  time  of 
the  pnhlication  of  the  alleged  lihel. 
great  public  interest  was  fell  in  the 
subject  matter  thereof,  that  it  w;is 
iintcli  discussed  in  lu  uspai)ers.  that 
the  defemlatUs  were  )>roprietors  of  a 
public  newspaper,  .'ind  the  words 
ciMnpl.'iined  of  were  part  of  an  edi- 
t(-rial  article  and  were  fair  comiuent 
(in  the  said  matters  of  iireai  i)ul)lic 
iiUerest.  and  were  published  hoihi 
fidr  and  withont  lualice. 

I'pon  an  application  to  strike  out 
this  plea  as  embarr;issinp; — 

//(■/(/.  that  the  |)lea  was  not  eiuhar- 
rassing.  and  luiRJU  be  i)li.'a(Kd  alonp 


\Mlli  the  general  issue.  Miirliii  \ 
lite  Miiititnlui  I'rf,'  I'n'ss  Co..  \  || 
413. 


LICENSE. 

License  to  Take  Possession      iir 

I irfi'iidant's    liontis    it    in    I'liiiiiliii  s 
(>{-uiii>ii   II,'  Si'iniiltl  /'(•   liir^ifiihlr  nf 
iarryiiif;   ,111    /«'i/.v;;i.'.«.f   —   //    Of'inioii 
l(  riiii'd  lidiiii  I'iilr.  till'  Court  Ciiiin  ; 
A'cviVtv'  //  —  .//'/'('<;/  from    /nn/;/!;,.* 
oi    Triiil  Jiitl.i^,-  ,111   CoHtUil,nii  I::  ul 
1  ).■(•(•  -      'oiiit  l.ial>iiity.\ — The  defend- 
ani    I-".,  being  iudebie.i   to  the  pl.nii- 
lilTs,    had    given    the;n    a    license    nr 
power  contained  in  an  agreement  tin 
tier  seal,  which  pro\  idi-d  that  if  he  ,ii 
aiiy  lime  in  the  opinion  of  the  plain 
tiifs.   or   either   of   ihein.    shonlil   In' 
c,  nie    incap.ilile    of    attending    in    h  - 
business,    the    plaintilTs     might    take 
|)ossession   of    his    slock-in-trade  and 
■-ell  it  in  pa\nui:t  of  his  iiidebtednes> 
io  tlum. 

I'laintifTs  afterwards   having  fonn 

ed    such    opinion    hoihi    fide,    as    the 

Judge   at    the   tri:d    found,    seized  the 

stock-in-trade    of    1".    and    placed    ::ii 

agent   in  charge,  who  emplo>ed  !•'    a- 

a    substitute   and    left    iiiju    for   a    f i  w 

days    in    apparently    sidv    possession. 

On  ;itteinpting  aflerw.irds  tn  ri'siinu 

aciii;il    possessi'iii,    the   plaiiuiffs   were 

prevented  by    V.   from   doing  so,  niui 

five    days    |;iter    I",    made    an    assii;ii- 

i.unt    to  his   co-defendant    I>.   for  !li' 

I   benefit    of    his    creditors.         .\n    em 

I  pli  yee  of   H.  then  took  possession  of 

;  the  stock  ;ind  the  plaiutitTs  rep!e\ii  1 

!  it- 

The  defend.ants  pleaded  joint'i\. 
denying  the  taking  of  the  goods  :i- 
alleged  and  claiming  them  as  the  r 
jnopirty. 

//./(/.  1.  'I'hat  the  evidence  showed 
;i  joint  cotnersion  or  t.aking.  and  it 
the  iilainittTs  were  entitled  to  snccecj 
in  llieir  action  against  I",  they  wvr. 
i'|ii:illy  entitled  ;is  against  B.  J.  Tl),i' 
if  the  i)l;iintitTs  h;i(l  really,  if.  g'O'l 
f.'iiih.  come  to  the  conclusion  that  b 
was  iiu-aiiable  of  atteiuling  to  his 
business  at  the  time  when  the  .seizure 
was  made,  as  the  Judge  at  the  trial 


444 


LIF'^  ESTATES. 


440 
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iig  form- 
'.  as  tlif 
i-izid  till' 
)lai-(.'(l  all 
vi'tl  l'".  a> 
fiw 

iintl. 

rt'-uiiii 
iff-   wfvi' 
1.  niul 

tnr  tlli 
Aii    ciii-_ 

-ion  lit 
K'l)!i.'vii.'<l 


loiilth. 
guilds   a~ 
a^ 


llic.r 


shnwi'l 

.   ami   II 

succoi'.] 

liev    Wlfi- 

.  Tha' 

II  tiiai  y 

in     lii- 

sci/nrt- 

tlic  trial 


llidi'  niiKiil  have  litcii  Sdiuc  doiild  »iii 
ihi  m  idi'iicc  as  to  wlutlior  siu-li  npiii- 
Hiii  was  l)iiiK'>tly  I'litcrtaiiRMl  by  tlic 
|r,:nlilTs  (ir  ^iilVk-ii'iiily  fuiiiulcil.  ami 
ai'  ;lur  JmlKf  on  iiu'rely  roadiiiij  tlu' 
c\m1iiici'  iiiixlit  cMiir  to  a  ditti'ri.'iit 
iniihi^ioii,  yui  till'  Court.  toUowinm 
liu  |)riiici|)lt's  laid  down  in  77;,'  (iUut- 

ttil'iiiitii,   I    V.   !)..  .It  p.  j^K.  and  Hall 
i>  .../....     .      \       l^       r.^ ..1.1    > 


.M'liriiu'i 


I  10. 


/(i/,/     srt'     I'owKK^;     i,.\Niii.(ii<i) 
Tknani,  I\'. 


.\N|i 


LIEN. 

Workman.  I  —  i.  .\  workman  im^ 
|!">t(l  to  cut  triO!.  into  i-ordwood 
Ii,,^  not  at  cuniiiion  l;iw  a  lien  for  liis 
wistri'S.     J.  If  till-  workntaii.  liowcviT. 

■Mitracts  to  li.iul  a-  will  a^  i-ut  tlic 
1  n,id.  hi'  may  liave  a  lien  for  tin- 
inniaRe.  3.  .\  coiiunon  law  lien  will 
:■■  lo>t  hy  tile  >ale  of  tlie  artn-le.  Mc- 

''iliiin  V.  liyrrs.  ill.  .^fii. 
kiversed.  X\'..  S.  ('.  R..  \')\. 

:■     ill.to      lloMK.^IK.Mi;       MK(  ll.Wll'.s' 
I.IKN  ;     .MoKTi;.\t;E.S. 


//./(/.  that  till'.  iii>triiiiunt  was 
millier  a  reeeiiU  note,  nor  a  hire  re- 
iiijit.  nor  an  order  for  challeis  witli- 
in  the  ineaiiinjf  of  The  Lien  Notes 
\ct,  K.  .S.  .M.,  e.  H/.  s.  _'.  and  that  an 
I- (lor>fe  of  the  note  wa.s  entitled  to 
ilie  horse  as  aK.ainsi  an  innoieiit  pur- 
ehaser  for  value. 

Sriiihli'  —  The  .ahive  mentioned 
s;aiiite  does  not  in.iUe  all  reieipt 
iiote.'».  hire  recti])is  and  or(ler>  for 
iliatteK  iiienlioiiid  in  it.  except  tlio^' 
i;iken  for  iii.iniif.ietiired  ^!;ood^  liav- 
ji.g  the  maiuifactnrirV  name  or  some 
o'.lur  di>liiii;iii-liiiiK  name  painted  or 
I  rinted  lluieoii.  iinalid  and  void  as 
against  ])ureliasers  in  (jood  faith. 

A  statute  provided  that  eert.iin 
conditional  sale  ayrev  lueiit  should  he 
\<iid  "  Where  the  eoiidilion  of  the 
hailiiieiit  is  such  that  the  possession 
of  ihe  chattel  sliniM  pa«v  williout 
,!ny  ownership  tlienin  luiiin  ac(|iiir- 
ed   liy   the  liaiiee." 

//(•/(/.  th.-it  the  statute  did  not  ap- 
ply to  a  document  1)\-  which  th<'  ritilit 
of  i^i.-isfssion  was  to  remain  in  the 
Miidor. 

(Jiicrrr — .\s  to  the  apjilicition  of 
ilv.  statute  to  cases  other  than  those 
t.akeii  for  m.amif.iclured  i;oods  hav- 
iiiji  the  m.'imiiacturcr's  ii.uiie  or  some 
oilier  disiiniiiiisliiiin  niinie  painted 
o!"  printed  ilureon.  SiiHu-rLiiitl  v. 
Maiiui.v.  \' 1 1 1.  541. 

Srr   tilsii    .MiA  ii.wics'    I.ikn. 


LIEN   NOTES  ACT. 

Construction  of  Bailment — Nif^ht 
•  ■  /'(Ktscssion — Clnitti-ls  Other  Tlum 
i/iii(i(/'wt-/Hn-(/  Cii'Oils.]  —  .\  ])romis- 
'  i\  note  ni\eii  for  the  price  of  ;i 
'■' ! --e  provided  that  the  title,  owiicr- 
■'I'li.  ri^ht  of  property  and  riplit  of 
p"  issioii  in  the  projierty  for  which 
'lu  note  was  given  slioiild  remain  in 
'hv  vendor  or  holder  of  the  note,  un- 
t;'    lie  note  should  he  fully  paid. 


LIENS.  MARITIME. 

Sri'   C'oKl'ol: ATIONS,    IX 


LIFE  ESTATES. 

Apportionment  of  Losses  — Tcii- 

itiit  fcr  l.iir  (iihl  iWiiiiiiiiiii'r  Mm  — 
Occupation  Rent  —  Interest.  Ih'w 
Much  to  /'<•  .UloieeJ  the  Tenant 
for  Life.]  —  L'pon  a  reference  to 
the  .Master  to  ascertain  the  amount 
10   which   a    widow    was    entitled    for 
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iiirciMir  iiiit  111  till'  trn-»t  otati-  vsliuli 
had  lii'cii  il<\isi(l  tu  her  lor  lur  lil\:. 
Mime  i>\  till-  iiui'stiiuiil--  li.iviiig  liifii 
uiipriMlitctivi'  and  ritli/i-d  at  a  loss — 

lli'lil,  that  imdiT  -luli  i-iri-nin- 
stJ'UCi's  ilif  priiiniilf  adiipiril  in  In 
re  fuirl  of  L  lustirtirlii's  I  rusls.  J4 
C'h.  I>.  (t4,\.  dm>  iic't  a|>|il>,  Ixit  tin- 
true  inuu'ipk-  of  a|)pnrtic>ninciil  is 
that  lani  di>\vn  in  C'n.r  v.  Cox,  L.  R. 
8  M(|.  .?4,?,  vi/..  that  nrithiT  the  ten- 
ant fur  \'\(v  nor  the  reMiainder-nian 
is  to  suiter  niure  los^  in  piopiiniiin 
to  liis  e-late  and  interi'^t  tlian  the 
otlier  sutTer-.  and  in  aorindance  with 
tliis  rule  a  ealcnlaiion  sin  mid  \k- 
made  111  what  iirimipal  iiuested  at 
tile  date  frmn  wlncli  intere>t  waN  to 
nni.  at  d  per  oiiit.  per  ainimn.  would 
aipi'unt,  with  interest,  to  the  >nni 
acinally  reali/ed.  and  then  liie  dilt'er- 
eme  hetwteii  tiiis  principal  and  the 
amount  realized  should  H"  '"  ''i*^" 
tenant  for  life,  and  tlie  rest  to  the  re- 
mainder-m;in.  The  tenant  for  life 
cannot  he  compensated  for  the  loss 
of  income,  unless  there  is  a  fund  out 
of  wdiich  ^uch  compensation  can  he 
given    iMi'orc  v.  Jolnisoii.  .?,?   W.    i^ 

'I'he  interest  realized  on  one  of  the 
securities  exceeded  (>  per  cent.,  hui 
on  otliers  it  was  less. 

//(•/(/.  that  t!ie  Master  was  riRht  in 
refnsinii  to  allow  the  witlow  more 
than  6  jier  cem.  on  all  the  securities; 
also,  that  the  tenant  for  life  may  be 
entitled  to  or  allowed,  hy  way  of  in- 
come, money  which  never  actually 
came  into  the  hands  of  the  executors 
as  profits  or  interest,  when  the  secur- 
ities of  the  estate  are  realized  at  a 
loss. 

Held,  also,  that  it  was  projier  that 
the  Master  should  not  charge  the 
tenant  for  life  with  occupation  rem, 
aIthonfi;h  she  had  lived  u))on  lands  of 
till  estate  for  a  number  of  years,  he- 
cause  on  the  takinp  of  the  accounts 
before  him,  no  such  charge  was 
s(  ught  to  be  eslablislied  liy  evidence, 
and  it  appeared  tliat  during  a  large 
portion  of  the  time  of  her  residence 
oil  the  land  her  second  husband  was 
the  real  occupant  and  tenant.  Miller 
V.  Pahl.  X,  97. 


LIMITATION    OF    ACTIONS. 

I.    ("oNSTKll  riON    of    STATUTKS, 

II.  .\(ii<i  .\i.  OK  Rj(iiir  OK  Action, 

III.    .\llSENCE. 

1\'.  .\i  knowi,E!k;.mknt  —  Nkw    Ihd 

.MISK  —    I'.SKT    l'.\V.MKNT. 
\'.    Ol'EKATlo.N    .\.M)    KkKECT. 


I.    CoN.-ri<l(TIO.N'   OK   Statl'TEs. 
Covenant   to  Ptiy   Money   --  .SV- 

i/'/i(/    /•.\'    .1/1 T';,'!;;,'!-    I'll    Liliul    Olll   (i/ 

Jurisilittioii.\  —  The  provisions  of 
section  J4  of  The  Real  Property 
Limitation  .\ct.  R.  S.  .\l.,  c.  8<),  that 
no  suit  shall  be  brought  to  recover 
any  money  •-ecured  by  mortgage,  etc., 
upon  any  l;ind,  after  ten  years  after 
the  right  to  the  same  accrued,  or  to:i 
years  after  the  last  payment  of  i)riii- 
cipal  or  interest,  or  the  last  ackimw- 
le'igemeiit  thereof  has  been  made  .ir 
gixeii,  apply  to  any  land,  as  well  out- 
side as  within  the  Province.  Me- 
l.eiienhnii      V.      Ilelheriiiiitiui,     N'lll. 

Real  Property  Limitation  Act, 
R.  S.  M.,  c.  89,  is  Retrospective.  I 

—  Although  The  Re.il  Property  Limi- 
tation .\ct.  R.  S.  M.,  c.  8(),  passed  in 
iSS,?,  did  not  coinnunce  and  take  ef- 
fect until  1st  January,  1S85,  yet  it  ap- 
plies to  rights  ;ind  causes  of  actinn 
which  e.xist'-d  or  accrued  before  a.s 
well  as  after  the  last  mentioned  date, 

PlaintitT's  claim  was  for  forecln^- 
ure  of  a  mortgage  which  fell  due  ^n 
is»  January,  if<X4:  no  sum  had  bein 
paid  on  account  of  principal  or  in- 
terest ;  and  the  mortgagor  and  his 
heir  continued  in  possession  up  to 
the  filing  of  the  bill  in  ^L^rch,  181)4 

//<'/(/,  following  Poe  </.  Heiiiiett  v. 
Turner,  7  M.  &  \V.  226,  and  Poe  J. 
Juhes  V.  Sumner.  14  M.  &  \V.  ,^9,  that 
the  plaintifif's  claim  was  barred  either 
by  section  4  or  24  of  the  statute. 
Sto-'er  V.  .\!  are  hand .  X,  322. 
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(/iir/.iui/,  4  y.  li 
iicpaii    to    run 
tir-l    default   in 
w;i<  inadi"   sinci' 
tlu'ii   accnu'd   ti 


II   AccRrAi,  iiF  Kk.iit  dk  Aition. 

Covenant  to  Pny  Money    -    I'ro- 

fisii  lliiil  I'riihil^al  to  lii'ionu'  lUic 
ufoii  Pi'faiilt  /(I  I'aynii'iit  <»/  liilvr- 
,-ii  —  lividcncc  of  Piliiull  in  l\iy- 
mill/. I — Tn  ail  action  on  a  civcnant 
in  a  inortKMKf.  dated  Jiid  January. 
iSS.t,  for  paynK'Tit  nf  $j. 4(H). no  mi  ist 
j:,iMiary,  iS8^.  witli  inirn^t  lialf- 
yi':;rly,  tlu'  diti'iidant.  aninny  ntlii-r 
(Icimci's,  iilfadfd  tlic  Statiiir  <<i  l.ini- 
it.itiiitis.  and  tlu'  iilaintilf  jniiii'd  is- 
src.  Till"  inortKaKe  I'Dntaincd  tiic 
iMial  proviso  tliat  on  di-lauii  of  pay- 
iiunt  of  intiMTxt  tin-  iiriiicipal  sliould 
lnOMiiie  payalik'.  At  tlu-  trial  tlic 
[liaitititYs  put  in  cvidLMKH'  tlii'ir  niort- 
(jaKi'  (ki'd  and  ilu'  dcfi'iidant  ^tavi-  no 

l  Mill' lie  I'. 

Ili'lil,  following  l\'ri"i'rs  v.  Hitlrlirr. 
I  iS'ii  )  J  n.  li.  30(;,  and  lli'inl^  v. 
511).  that  till'  -tatute 
from  tlic  tinu'  I'x* 
liaynii'iit  of  inl^!\-.t 
the  riniit  of  action 
llic  i  I'ntitT-i:  hut 
that  till-  01UI-  lay  ui)on  dclnidant  to 
pfovc  that  <kfanlt  \va-  nia<k-  carliir 
tiian  tlu-  tinu-  t"i.\id  f'lr  payirciit  of 
priiiipal,  ;iiid.  tlu-re  ln-injj  \v<  i-vid- 
iiuc  of  thi-^.  the  i-.>ue  \va<  di  i-iiii-d  in 
fav.iT  of  the  iilaintitTs.  MiUiitoha 
M'Ttj^ai^c  &  Inicstincnt  Co.  v,  Daly. 
X.  4-'5. 

Covenant  to  Pny  Under  Seal  _ 

i\lUitci\il  Xolrs  luii)\-(l.\  —  A  oon- 
trai-t  being  under  seal,  and  showing 
an  intention  to  enter  into  an  agrec- 
iiuiit  to  pay  the  purchase  money  of 
at;  enijine.  the  plaintilTs'  right  or  ac- 
tion for  the  money  would  not  he  bar- 
red until  the  expiration  of  ten  years 
fri'ni  the  time  it  tirs:  accrued,  not- 
withstanding that  the  remedy  on  the 
notes  was  barred.  U'dtcroii.'i  liiijiiitc 
Works  Co.  V.  Wilson.  XI.  2X7. 

Mortgagoi'     and     Mortgagee  — 

/?;c/''  to  Proci-ids  of  Tax  Salr  — 
!■•  yi-rlosurr  —  .■lssrss)ni'nt  .let.]  — 
Thi-  surplus  proceeds  of  land  sold  for 
Municipal  taxes  in  iS.SS  paid  to  the 
irt.isiirer  in  November.  iSyo,  were 
cl.iinu'd  in  April,  !?q6.  by  the  holder 
'  t'  a  mortgage  on  the  land,  and  also 
liy  the  assignee  of  the  ecpiity  of  re- 


dem|)tion.  Judgment  agaui^t  the 
moit);agiir  bad  been  obtained  upon 
the  co\eiiant  contained  in  the  niort- 
KagJ  and  execution  placed  in  the 
slierifT's  liaiuU.  The  h<ililer  of  the 
mortgage  hail,  in  i.'^S;.  nbtained  a 
liiial  order  of  forecli>>nrc,  and  had 
afterwartU  renewed  the  execution  is- 
-ued  Ml  the  suit  upon  the  cnxenaiit. 
It  was  mnteiuKd  by  the  .'(■••'ignec  of 
tlu  eipiily  of  redemptit'ii  that  all 
I'glits  under  the  mortgage  were  barr- 
ed by  The  Keal  i'ropi-rty  Limitation 
.\ct,  R.  .S.  .\i..  c.  S<).  s.  4.  as  niore 
than  ten  years  had  elapsed  from  the 
lime  when  the  princijial  moiuy  se- 
cured by  the  ni'>rtgage  fell  due.  also 
that  the  renewal  of  the  execution 
opeiu-d  up  tlu-  foreclosure,  and  that 
the  fonclosine  .-iclioii  did  not  iiiter- 
i'lre  with  the  ninmng  nf  :he  >tatu;i- 
in  his  la\or. 

//(•/(/,  that  at  the  time  of  tlu-  ap- 
plication to  the  district  registrar  tlu- 
liolder  of  the  ninrtgage  had  not  lo>t 
his  right  ti>  recover  the  land  ;i.s 
against  the  holder  of  the  e<|uity  of  re- 
duupiii'ii  or  to  continue  stu-cessfully 
'lie  suit  for  such  recovery  which  was 
.uiuling  when  the  money  in  (luestion 
n;is  paid  to  the  mtinicipal  treasurer. 
■It'll  that  conse(|Uetiily  lu-  was  stili  eii- 
litled  to  ><wh  moiiiy.  being  the  pro- 
ceeds of  the  land  in  (iue>tion. 

QiKcrc  —  Whether  section  104  of 
The  .\ssessnH'ni  .\ct.  as  ameiuled  by 
5i  Vic,  c.  Jf).  s.  S,  gi\ing  the  right  to 
apply  for  the  ninncy  to  the  iiersiMi 
who,  at  the  expiration  nf  the  tinte 
I'or  redemption  from  the  tax  sa.le, 
lull!  an  incmnhraiu-e  <iii  the  land, 
does  11. 'I  furnish  a  new  point  of  de- 
parture and  oi)crate  to  liring  to  ,in 
end  the  running  of  the  jn-riod  fisL-d 
by  the  ."Statute  of  imitations.  In  re 
l<ain  and  Chambers.  XI,  550. 

Mortgage  of  Land  in  Stat?  of 
Nature  —  I'ossrssion.]  -  -  The  kial 
Property  l.iniiatioii  Act.  R.  S.  M..  c. 
So,  does  not  lugiii  to  run  against  a 
li'ortg.igi  ,■  of  l.iiid  in  a  state  of  na- 
ture until  actii;il  possession  is  tak'.-n 
bj'  sonu-  person  not  claiming  under 
hitu.  Smith  v.  Lloyd.  0  F. •;.  562; 
Agency  Conifany  v.  Short,  i  ^.  A.  C. 
703.  and  fh'lancy  v.  Canadia  :  Paci- 
fic Railzeay  Co..  21  O.  R.   11,  follow- 
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td.  Doc  d.  Mcl.i\in  v.  Fish,  5  U. 
C.  K.  J95,  (lisscntcd  from.  Biick- 
ttaiii   V.  Stewart .  XI,  62^. 


III.  Absence. 

"Beyond  the  Seas."]  —  Declara- 
timi  on  three  iiniiiiissory  notes  made 
by  defendant  in  1S71.  Plea  (inter 
alia)  "  tliat  tlie  alleged  caurcs  of  ac- 
tion did  not  accrue  within  six  years 
before  this  suit."  Re|)lication,  "thai  at 
tlie  time  when  the  said  causes  of  ac- 
tion did  accrue  to  the  idaintilY,  he.  the 
defendant. was  in  the  United  States  of 
America  beyond  the  .seas,  within  the 
meaning  of  the  statute  in  that  case 
n.ade  ant!  ])rt)vidcd  ;  and  the  plaintiff 
conunenced  this  suit  within  six  year> 
next  after  the  defendant  tirst  return- 
ed from  pans  beyond  the  seas  after 
tlie  arcruinp  of  the  said  causes  of  ac- 
tion." Rejoinder.  "  tj-.at  the  said 
cause  of  action  accrued  to  the  plain- 
tiff at  the  City  of  Buffalo,  and.  at 
that  time,  and  for  a  long  time  there- 
."fter.  both  tlie  plaintiff  and  defend- 
jiiit  were  permanent  residents  of  the 
said  city  in  the  State  of  New  York, 
one  of  tlie  I'nited  States  of  America, 
beyond  the  seas,  within  the  meaning 
of  the  statute  in  that  ease  in.ade  and 
provided:  and  thai  ihe  plaintiff  is  still 
a  resident  beyond  tlie  seas,  as  aforc- 
s.iid.  ;iiid  tlic  defendant  avers  that  the 
saiil  cause  of  action  did  not  accrue 
witliin  six  years  befiire  this  suit." 
Demrrrer.  "  that  the  rejoinder  is  Iwd 
in  substance.  Allowed.  Kasson  v. 
Hollcv.  I.   1. 


IV. 


.\(  XXOWr.EDGMF.NT — XeW     ProM- 

isK  —  l^'RT  Payment. 


Acknowledgment 


of    Debt  ] 


The  defendant  on  241)1  March.  1888. 
gave  an  order  for  a  binder,  and 
agreed  to  pay  $150  for  it.  giving  two 
promissory  notes  of  $75  each,  the  last 
of  which  fell  due  on  ist  January. 
1891. 


it  was  provided,  both  in  the  order 
and  in  the  notes,  that  the  property  in 
the  machine  was  not  to  pass  tu  the 
defendant  until  paymeni  of  the  [incc 
in  full,  and  that  on  default  in  pay- 
meiit  of  either  note  the  vendor  .-hnuid 
have  the  right  to  take  possession  of 
and  sell  the  machine,  the  notes  pro- 
viding as  follows:  "The  proceeds 
thereof  to  be  applied  on  the  amount 
uf.paid  of  the  purchase  price." 

On  default  in  payment  of  the  tirst 
note  the  vendors  re-iook  the  macliiiR', 
sold  it,  and  realized  about  enough  to 
pay  the  tirst  note. 

The  notes  were  afterwards  indors- 
ed to  the  plaintiffs,  and  in  iSijj  they 
employed  an  agent  to  collect  the 
.iiiiiiunt  of  both.  The  agent  wrote 
defendant  a  letter,  demanding  jiay- 
iiien,  to  which  tiie  defendant  wrote 
in  reply  that  the  vendors  had  sold  the 
machine  for  $70  or  $75  before  the 
notes  came  due,  and  continued:  "I 
cannot  see  that  I  owe  the  linn  f(rr 
.iiiyiliiiiti'  but  the  last  note  and  iiiier- 
e>t  on  it," 

Plaintiffs  entered  suit  on  the  la^t 
iK.te  in  i8y8. 

That  the  acknowledgment  coiiiain- 
ed  in  tlefendant's  letter  10  the  col- 
lection agent  warranted  the  infer- 
ence of  a  promise  to  pay  and  \va.< 
sufficient,  under  9  Geo.  I\',  c.  14. 
ii>  take  the  case  out  of  the  Stamti 
of  Limitations,  although  it  w.i- 
made  to  an  agent  of  ilie  plaintiffs  aiul 
not  to  the  original  creditors.  Tlic 
John  Watson  Manufacturing  Co.  -x. 
S,ini[^lc.  XII.   ,]7:i. 

New  Promise  —  Xo  Cansidcni- 
Hon.]  — ■  Ouuvc — As  to  the  effect  nji- 
on  the  Statute  of  Limitations  <•(  :i 
new  promise  for  which  there  was  ro 
consitleration.  St'arhani  v.  Carlcx. 
MIL  246. 

Part  Payment  —  Sczcral  i'rum- 
issory  Xotcs.]  —  W'liere  a  creditor 
holds  two  or  more  promissory  nuie? 
made  by  the  same  debtor,  a  payment 
made  generally  on  account  has  ;iie 
effect  of  preventing  the  Statute  ni 
Limitations  from  running  in  respect 
of  the  whole  indeljtedness.  Taylor 
V.  Foster,  17,2  Mass.  30.  followe! 
Burn  V.  Boulton,  2  C.  B.  476,  Cdin- 
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iiLiiied  on.     Aslidoii'n   v.   ^.oiitgom- 
i-n,  \'ni,  520. 

Part  Payment  —  By  Assignee 
for  Benefit  of  Creditors.] — On  the 
application  of  a  jtidgnient  credifcjr 
for  leave  to  issue  execution  upon  a 
jiidgnient  recovered  more  tiian  ten 
years  before — 

Held,  following  Harlock  v.  Ash- 
hcrry,  19  Ch.  1).  539,  that  a  payment 
to  the  plaintitY  by  an  assignee  in  trust 
for  creditors  of  the  judgment  debtor 
iii.der  a  deed  containing  the  usual 
provisions  made  before  tlie  date  of 
the  judgment  was  not  sufficient  to 
take  tile  case  out  of  the  statute,  sec- 
tion 24  of  The  Real  Property  Limi- 
tation Act.  R.  S.  M..  c.  89.  a'lthuugh 
■iucii  payment  was  made  within  ten 
ytars  before  tlie  application,  and  that 
leave  to  issue  execution  upon  such 
■'.'.diiment  should  be  refused.  Mc- 
:.,ii:ie  V.  l-'ieleher,  XI.  540. 


\'.    01'I:RATI0.\   .\.Ni>   luiF.eT. 

Family  in  Possession — IVho  Jin- 

11/.  I  —  The  plaintitfs  claimed  title 

itngtli  of  possession  held  by  their 

:  'itlier  since  18(13.  ;"'d  '>>'  themselves 

-;;iie'  1880.  but  their  father.  A.T..  had 

i:\((l  on   the   land   all   that   time,   and 

ianiied  and  occupied   it    in   the   same 

\'.  :iv   as    aiiv   iitlier    head   of    a    familv 

■-.Id. 

.'/,•/(/.  that  on  the  evidence.  .\.  T. 
.-  the  person  wdio  had  acc[uireel  the 
:  'ir  by  pf)ssession  under  the  Statute 
'i'  Limitations,  and  as  he  had  not 
i-  'iveyed  his  title  to  the  plaintiffs. 
'1!  was  not  a  jiarty  to  the  suit,  the 
:    i  must  be  dismissed. 

riie  defendant  liad  obtained  a  pat- 
iir  from  the  Crown  for  the  land  in 
i  '1,  but  it  appcareu  that  the  land 
v..i>  not  then  vested  in  the  Crown. 
!';.\ing  been  granted  liy  the  Hudson's 
I'ly  Company  in  fee  simple  many 
v'lrs  before  to  the  defendant's 
i;.'lier. 

Held,  tiiat  the  er.istencc  of  such 
I.  ■  tilt  would  not  have  prevented  re- 
■  '  •'  being  granted  if  .A.  T.  had 
hi' night  the  suit,  and  that  the  defend- 


ant might  have  been  ordered  to  con- 
vev  to  him.  Tenif'leton  v.  Stezvart. 
IX,  4«7. 

See  also  Bills  .\nii  Notes,  III. 

Sec  also  Moktgaces,  VI. 


LIQUORS  AND  LIQUOR 
LICENSES. 

See  Into.xicati.vg  Liquors. 


LIVERY  STABLE  KEEPER. 

Detention  for  Board.] — In  an  ac- 

ti(jn  of  replevin  for  the  detention  of 
horses  the  defeiidam  avowed  for 
money  due  for  board  of  the  horses. 
The  plaintiff  pleaded  tli.it  "  at  the 
time  of  the  said  detention  the  defend- 
ants had  not  posted  uji  in  the  office 
and  in  two  other  places  in  their  said 
stable  a  cojiy  of  the  Act  of  the  Legis- 
lature of  the  Province  of  .Manitoba, 
passed  in  the  47tli  year  of  Her  Majes- 
ty's reign,  chaptered   15." 

Jleld.  im  demurrer,  that  the  plea 
was  bad  (i)  because,  C.  S.  .\I..  c,  36. 
s.  9,  not  being  incorporated  with  47 
\'ic..  c.  15.  the  lien  given  by  the  lat- 
ter .\ct  dues  not  depend  upon  the 
pcsting  up  of  the  Act;  (J)  and  m  an\- 
event  the  .Act  does  not  retpiire  the 
cojiies  to  lie  posted  up  when  the  good- 
are  detained,  but  only  when  they  are 
brdught  to  the  hotel. 

Held.  a'so.  on  exceptions  to  the 
avowry  that  it  was  unnecessary  to  al- 
lege the  posting  up  of  the  notices. 
I'lidley  V.  Henderson,  III.  472. 


LOCAL  OPTION. 

See  In'toxr"-ating  Liouor.s. 


455 


lixALICIOUS  PROSECUTION. 


456 


\h'-:'- 


LOTTERIES. 

Disposing  of  Property  by  a 
Mode  of  Chance.] —The  dcfcndaiU 
was  convicted  before  a  P.  M.  of  an 
ofit'ence  under  R.  S.  C.  c.  159,  s.  2, 
wliich  prohibits  the  "  selling  or  of- 
fering for  sale  of  any  lot,  card,  ticket 
or  other  means  or  device  for  selling 
or  otherwise  disposing  of  anj-  proper- 
ty, real  or  personal,  by  lois,  tickets  or 
any  mode  of  chance  whatsoever." 

His  modus  o['crandi  was  as  fol- 
lows:  He  held  a  kind  of  concert  in 
the  street,  and  having  gathered  an 
audience  he  proceeded  to  sell  boxes 
of  what  he  called  '"  Parker's  Pacific 
Pens."  Before  selling  the  pens,  he 
placed  in  an  empty  box  too  envelopes, 
each  containing  a  $1  bill,  ten  en- 
velopes with  a  $.T  bill  in  each,  five 
envelopes  with  a  $10  bill  in  each,  and 
one  envelope  with  a  $50  bill,  making 
altogether  $250  in  1 16  envelopes.  He 
also  placed  in  the  box  116  envelopes 
containing  only  blank  pieces  of  pa- 
per. Every  person  paying  $1  for 
one  box  of  jiens  w;is  entitled  to  draw 
one  envelope,  and  persons  paying  $5 
for  a  box  of  j'cns  could  draw  eight 
envelopes;  hut  he  would  not  lake 
more  than  $5  from  any  one  person. 
If  the  $50  bill  was  drawn  before  two- 
tliirds  of  the  pens  were  sold,  he 
would  put  another  $30  bill  in  the  en- 
velo]ie  and  fifty  envelopes  with  blank 
papers.  He  said  he  did  not  sell  the 
envelopes;  that  he  would  not  take 
$_'0  for  one  of  tlicni ;  but  that  he 
sold  the  pens  and  distributed  the 
n.oney  to  advertise  the  pens. 

Held,  following  A'(',!,'.  V.  Freeman. 
18  O.  R.  5-'4,  that  the  conviction  was 
right,  /v'l'.s'.  V.  Ihidds.  4  O.  R.  .wo. 
and  A'lX  v.  Jainiesoii.  7  O.  R.  149, 
distinguished.  Reg.  v.  Parker,  IX, 
J03, 
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MALICIOUS  PROSECUTION. 

Reasonable  and  Probable  Cause 

—  Iiidireet  Mati'i'e  —  .Vi'  Criminal 
Charge  Laid  —  Proseeiititui  on  Ad- 
vice of  Counsel  or  ^[agistrate — .1/1,5- 
take  in  Law  or  Fact.] — .'\  child  hav- 
ing strayed  and  come  into  the  house 


of  the  plaintiff,  the  defendant,  her 
guardian,  applied  for  the  child,  but 
was  refused.  Defendant  then  went  to 
a  magistrate  for  "  an  order  for  the 
delivery  of  the  child."  The  magis- 
trate informed  defendant  that  he  had 
no  power  to  give  such  an  order,  and, 
after  consultation  with  defendant,  is- 
sued a  sunuiions  to  plaintiff,  alleging 
that  the  piaintiff  "  did  detain  one  H. 
B.  with  intent  to  deprive  the  said  .\. 
P.  S.  of  i)ossession  of  the  said  H.  B.. 
contrary  to  the  form  of  the  statute," 
etc.  Plaintiff  was  commited  for  trial, 
indicted  and  accpiitted.  .\fter  ver- 
dict for  plaintiff,  in  an  action  fur 
irialicious  prosecution  and  upon  a  nio- 
tion  for  non-snit  or  new  trial — 

Held,  1  (Bain,  J.,  dubilante).  That 
the  action  lay,  although  no  criminal 
charge  had  been  sufficiently  alleged 
in  the  information.  2.  If  a  party  lays 
all  the  facts  of  his  case  fairly  be  tore 
counsel,  and  acts  bona  fide  upon  the 
opini(Ui  given  by  that  counsel,  he  is 
not  liable  to  an  action.  ,v  .Vdvi-iiii; 
with  a  magistrate  is  a  circumst.-uico 
onlj-  for  the  consideration  of  the  jury 
in  deciding  ihe  (luestion  of  malice.  4. 
In  considering  the  cpiestion  of  rea- 
sonable and  probnlile  catise,  a  defend- 
ant may  be  protected  although  he 
was  mistaken  upon  a  matter  of  fact, 
if  his  mistaken  belief  was  honest  and 
bona  fide,  but  not  upon  a  matter  of 
law.  3.  Proceedings  not  with  a  view 
to  the  punishment  of  an  abductor, 
but  by  means  thereof  to  regain  pos- 
session of  the  child,  exhibit  a  maliei- 
tius    motive.        l^e.v.    v.   Stez>.iar>.  \l. 

Reasonable  and  Probable  Cause 
— Judge  or  Jury — Indirect  Motive.]  — 
Where  the  facts  are  distinct  and  un- 
contradicted, and  there  is  no  infer- 
ence of  fact,  the  question  of  reason- 
able and  probable  cause  is  one  wholly 
of  law.  But  where  any  fact  or  in- 
ference of  fact  is  involved,  the  (pies- 
tion  must  be  determined  by  the  jury 
under  proper  direction  from  the 
Judge.  Opinion  of  counsel  will  n  't 
|H-oteet  from  an  action  for  malici"in 
])rosecution  unless  the  party  uses  rea- 
sonable care  to  ascert.iin  the  facts 
and  lays  them  before  counsel.  Dam- 
ages reduced  from  $,3,000  to  $500.  no 
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express  malice  having  been  proved, 
viry  little,  if  any.  dainage  to  reputa- 
tion having  been  sustained  and  the 
plaintiff's  arrest  having  lasted  hut  a 
few  hours.  Wilson  v.  Tlw  City  of 
Winnipeg,  IV.  193. 

Indirect  Motive.]— Evidence  that 
a  prosecution  was  instituted  in  order 
to  save  the  trouble  and  expense  of  a 
law  suit  in  a  Court  of  civil  jurisdic- 
tion, tends  to  show  an  "  indirect  mo- 
tive "  and  lack  of  good  faith.  Miller 
v.  Tlic  Manitoba  Lumber  i';  Fuel 
Co..  VI.  4«7. 


MANDAMUS. 

To  Public  Officers  —  Pelirery  »/> 
of  Papers  —  Peremptory  or  Alterna- 
tive.] —  Mandamus  lies  to  compel  the 
di livery  of  papers  by  a  public  officer 
to  his  successor.  Unless  the  right  of 
the  relator  to  the  papers  is  clear,  a 
peremptory  niandainns  will  not  be 
(>rdered.  but  only  an  alternative  writ. 
h'ig.  e.x:  rcl.  I'acaud  v.  Ihibord.  111. 

To  County  Judge  —  To  Con.Kider 
I'alidity  of  Ballots.] — -A  mandamu.< 
will  not  lie  to  a  Cminty  Judge  to 
ci impel  him  to  consider  the  v.ilidity  of 
IwUot  papers.  Reg.  v.  I'rud'lionune. 
re  Xortli  Dufferin  lUeelion  Case.  \\. 
259- 

See  Mink  ii'Ai,  Coktokation.  VII. 
.V,('  Shkkiik,  III. 


MARRIAGE,   BREACH   OF 
PROMISE  OF. 

See  BuEAiii  oi-  M.xrkiage  Promise. 


MARRIED  WOMEN. 

See  HusB.\Nn  and  Wife. 


MASTER'S   OFFICE. 

Jurisdiction  to  Set  Aside  Agree- 
ment.]— In  a  suit  between  prirjipai 
and  agent,  upon  the  foiling  of  an 
agreement  by  which  the  agent  was  to 
receive  a  commission  of  Jo  per  cent. 
on  all  sales  of  real  estate,  the  decree 
directed  the  Master  to  lake  certain 
accounts,  and  ordered  the  agent  to 
pay  into  Court  any  balauce  fnund  due 
by  him,  "  les>  the  defendant's  coni- 
mi>sion  nf  _>o  per  cent." 

Held,  that  the  Master  had  no  juris- 
diction to  set  aside  tiie  agreement. 
/  'ivian  V.  Scoblc,  I,  125. 

Opening  Up  Reference  After 
Same  Closed^-.ldniissibility  of  Pur- 
tlier  lividenee  —  Surprise  —  Piseov- 
ery  of  Sew  Eridenee  —  Ditigenee  — 
Corroboratiz'e  P.xidence  —  New 
Trial. \  —  The  jilaintiffs  tiled  a  bill  to 
forechise  a  mortgage,  by  which  in- 
terest was  reserved  at  the  rate  of  9 
per  cent,  per  annum.  The  defend- 
ants allowed  the  bill  U\  be  taken  pro 
eonfesso.  but  attended  on  the  taking 
of  accounts  in  the  .Master's  office. 
The  morgiage  was  long  overdue.  By 
the  .Master's  report,  interest  was  al- 
lowed at  the  rate  of  9  per  cent.,  after 
tin  |irincii)al  money  became  due.  The 
tlefendaiu  appealed,  on  the  ground 
lliat  the  plaintffs  were  entitled  to  6 
per  cent,  only,  after  the  time  when 
the  jirincipal  money  became  payable, 
and  the  jippeal  was  allowed. 

The  i)laimiffs  then  presented  ;i  i)e- 
tilion  to  bave  the  decree  \acaletl  and 
for  leave  to  amend  their  bill,  on  the 
grounds  of  surprise  and  di>c<"ivery  of 
new  evidence.  After  the  appeal  was 
(lisp(>sed  of.  they  discovered,  among 
the  pixpers  in  their  .solicitor's  oftice.  a 
letter  dated  Jdth  October.  1888.  sign- 
ed by  defendant.  J.  Ti.  McL.  (the 
mortii.'igor).  in  whir'i  he  agreed  to 
pay  interest  on  his  mortgage  '"  at  9 
per  cent,  per  annum  uniil  the  _'ist  Oc- 
tober ne.xt.  or  so  long  as  you  allow 
the  same  to  stand."  The  surprise 
was  claimed  to  arise  out  <Tf  certain 
interviews  in  1888  with  ilefendanl's 
solicitor,  in  which  he  asked  that  the 
interest  be  reduced  to  8  jier  cent.,  and 
the   summarv  manner   in    which   the 
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matter  was  disposed  of  in  the  Mas- 
ter's office. 

Held,  that  after  the  Master  has 
closed  the  hearing  on  a  reference,  he 
siiouKl  not  open  it  (jr  receive  any  fur- 
ther e\ideiice,  except  under  sucli  a 
state  of  facts  as  would  warrant  a 
new  trial  at  law  being  granted,  and 
that  no  such  case  was  made.  U'ad- 
dcll  V.  Smith,  3  Ch.  Ch.  412,  follow- 
ed. 

Held,  also,  that  it  is  not  sufficient 
to  show  that  the  new  evidence  is  ma- 
terial. Evidence  of  materiality  must 
be  accompanied  by  evidence  of  pre- 
vious diligence. 

Held,  also,  tiiat  as  some  evidence 
was  given  before  the  Master  in  su))- 
port  of  an  ;igreement  to  pay  the  higli- 
er  rale  of  interest,  the  letter  was  only 
corroborative,  and  discovery  of  mere- 
ly corroborative  evidence  is  no 
ground  for  a  new  trial. 

Held,  also,  that  the  additional  in- 
terest claimed  C(.)uld  not  be  a  charge 
on  the  land,  because  the  letter  was 
signed  by  J.  (i.  McL.  only,  and  his 
co-defendant  was  the  owner  of  the 
eciuily  of  redeniptinn.  and  it  was  not 
shown  that  she  hail  notice  of  the  let- 
ter, or  that  J.  (i.  McL.  was  her  agent. 
J'rcchold  Iahiu  &  Savings  Co.  v. 
McLean.  \"III.  3J4. 

Error  in  Master's  Report.] — See 

Costs,  I. 

See  also  Commission  to  Take  Evin- 
ENiTC.  II;  MiivTc.VGES,  III;  Costs, 

11  (0. 


MASTER  AND  SERVANT. 

Wages  During  Illness.] — There 
is  no  rule  of  law  that  a  servant  en- 
g;iged  by  the  week  or  day  is  entitled 
to  wages  during  absence  through  ill- 
ness.   }1  tiler  V.  Morton.  VIII.  i. 

Dismissal  Indefinite  —  JVages  — 
ll'arranty  hy  Ser:-ant  of  His  Ca{ia- 
city.]  —  The  plaintiff  was  engaged  as 
a  surveyor.  The  defendant  furnishe<l 
the  instruments.  In  the  morning  of 
one  day,  while  the  plaintiff  was  pur- 
suing his   usual   course,   the   defend- 


ant's son  (who  had  authority  to  act 
for  him)  asked  plaintiff  for  the  kiv 
of  the  instrument  box,  which  pl.mi- 
liff  gave  him.  The  plaintitT  reman. - 
ed  at  the  camp  during  the  day  uimc- 
cupied.  and  unable  to  gel  the  in^ini- 
UKiits,  and  the  defendant's  son  did 
not  complain  of  his  conduct,  or  ottir 
him  the  instruments,  but,  on  the  con- 
trary, told  the  plaintitf  to  go  and  see 
the  defendant,  who  was  at  anotlur 
camp  four  miles  away. 

Held.  I.  It  does  not  require  any 
form  of  words  to  amount  to  a  dis- 
n'issal  of  a  servant.  2.  That  plaintiff 
was  justified  in  considering  hintsclf 
dismissed,  .v  If  a  servant  be  eng.ig- 
ed  for  a  definite  jieriod  at  so  mncli 
l)er  inoiuh,  the  amount  earned  may  be 
recovered,  although  the  defendant 
siibseciuently  be  properly  dismissed 
for  misconduct.  4.  A  servant  hiring 
for  the  performance  of  specitied  du- 
ties impliedly  warrants  that  he  is  jjos- 
sessed  of  the  reciuisite  skill,  and  if  he 
have  it  not  he  may  be  dismissed. 
J-'eneron  v.  O'Keefe.  II,  40. 

Dismissal  —  Statutory  I'ozeer  to 
iUseliari^e.]  —  By  section  47.  C.S..M.. 
V.  Q,  div.  7.  it  was  provided:  "The 
directors  shall  from  time  to  time  elect 
among  themselves  a  president  of  ilio 
Company:  ami  shall  also  appoint  and 
may  remove  at  pleasure  all  other  of- 
ficers thereof." 

//('/(/,  I.  That  this  clause  did  iiiit 
apply  t(3  an  employee  2.  Such  power 
of  removal  must  be  strictly  purs\ie(i 
and  only  at  a  regular  meeting  of  the 
directors. 

Per  Killam,  J. — A  dismissal  in  such 
nanner  must  be  pleaded.  McEdzeards 
V.  Ogilrie  Milling  Co.,  IV,  i. 

Dismissal  —  Drunkenness.] — The 
defendants  engaged  the  plaintiff 
as  Liioir  master.  Upon  the  first  occi- 
sion  that  the  choir  met  for  practic,' 
the  plaintiff  was  drunk  and  unable  m 
perform  his  duties,  whereupon  he  \\;i^ 
immediately  dismissed. 

Held,  in  an  action  for  wrongful 
dismissal,  that  the  dismissal  was  iu-- 
tified  by  the  plaintiff's  conduct.  Mar- 
tin V.  Lane  and  the  Church  ll'ardens 
of  All  Saints'  Church,  III,  314. 
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Dismissal  —  Prunhciuuss.]- 
proper     (HU'stion    to    be    left    to 


The 
tlio 


jury  upon  a  justitication  of  tlie  dis- 
missal for  drunkciiiicss  would  be : 
"  Was  the  plaintiff  so  conducting 
himself  tliat  it  would  have  been  in- 
jurious to  the  interest  of  the  defend- 
ants to  Iiave  kept  liini ;  did  he  act  in 
a  manner  incompatible  with  the  due 
ami  faithful  discharge  of  his  duly  ; 
ijid  l;e  do  anything  prejudicial  or  like- 
ly to  be  prejudicial  to  the  interests  or 
rtputation  of  his  master."  McEd- 
uuirds    V.    'flic    Ofiilric    Milliiij:;    Co.. 

Dismissal  —  nisobcdirncr  — 
Ciistnictioii  (if  Orders  —  Xoii-Suit 
—Scintilla  of  Bvidciu-i'.]  —  Dcfend- 
nnts  wrote  to  their  servant,  the  plain- 
titY.  1)11  iSth  November:  "You  nutsi 
li.ne  your  weekly  warehouse  reports 
r;ade  out  on  time  for  the  Tuesday 
lU'irning's  mail.  No  excuse  will  be 
accepted  for  no!i-fultilnient  of  tliis 
ri'le."  During  the  following  month 
the  reports  were  not  sent  regularly, 
and  on  the  ,^otli  December,  instead  of 
sending  the  rei)ort  due  on  that  day, 
the  plaintiff  wmtc  saying  he  would 
S(nd  it  by  next  mail.  He  was  there- 
upon dismissed.  The  excuse  for  non- 
ci'inpliance  was  that  he  was  loo  busy; 
hut  l)e  was  unable  satisfactorily  to 
show  in  wliat  way  his  time  had  been 
t-niployed.  and  it  appeared  that  lie 
was  autliorized  to  employ  all  the  as- 
sistance he  required.  At  the  trial  the 
Judge  told  the  jury  that  it  was  for 
il.em  to  say  whether  the  order  was 
intended  to  be  peremptory,  and  the 
jury  found  a  verdict  for  the  plaintiff 
for  $rjo. 

Held,  that  the  charge  was  erron- 
eous; tliat  it  was  not  for  the  jury  to 
construe  the  language  of  the  order 
and  to  find  whether  it  meant  exactly 
uhat  it  literally  said;  that  th  ■  order 
was  positive  and  clear;  that  no  suffi- 
cient excuse  for  non-compliance  had 
heen  given  ;  and  altiiougli  there  migiit 
have  been  some  evidence  to  go  to  the 
jury,  yet  that  there  was  none  upon 
which  a  verdict  could  be  support("(l. 
and  a  non-suit  was  entered.  McEd- 
'iiirds  V.  The  Ogilvic  Milling  Co.. 
V.  77. 


Dismissal  —  irnj^is  —  Qiitiii!i(in 
Meruit  —  Joint  Creditors  —  Statute 
of  frauds.] — The  i)laintitTs.  Inisbaml 
and  wife,  made  a  verbal  contract  with 
the  defendant  to  serve  him  on  his 
farm  for  a  year  for  $400.  The  work 
svas  nf)t  to  l)e  commenced  until  the 
plaintitTs  were  sent  for.  This  was 
done  some  days  after  the  making  of 
the  agreement.  They  nearly  com- 
pleted their  year  of  service,  but  the 
defendant  dismissed  them  two  days 
before  the  end  of  the  year,  witliout 
any  jii'^tification, 

//(■/(/,  that  the  agreemciu  of  hiring 
Ix'ing  within  The  Statute  of  Frauds, 
tile  i)laimiffs  could  not  sue  ui)on  it; 
I)Ut  that  they  were  entitled  to  recover 
the  value  of  their  services  in  this  ac- 
tion as  upon  a  (luciiluin  meruit,  ami 
that  the  verba!  agreement  might  be 
gi\en  in  evidence  for  the  purpose  of 
showing  the  terms  of  the  engagement 
and  the  amount  that  defend.int  had 
agreed  to  jiay. 

In  such  a  case  a  plaintit'f  does  not 
recover  upon  the  special  contract,  but 
upon  the  promise  implied  by  law  to 
remunerate  hiiu  for  wiiat  he  has  done 
a;  tile  defendant's  refpicst ;  and  tiie 
statute  docs  not  prevent  tlie  party 
who  lias  furnished  money,  goods, 
lantis  or  labor  under  such  a  contract, 
when  repudiated  by  the  other  party, 
from  rescinding  it  and  recovering  up- 
on this  implied  obligatioti. 

Held,  also,  tliat  the  contract  of  liir- 
iiig  to  be  implied  from  tiie  services 
rendered,  and  from  the  terms  of  tlie 
liiriug,  should  lie  considered  as  joint, 
and  that  tlie  plaintitYs  could  sue  joint- 
ly, and  only  jointly,  for  the  value  of 
their  services.  Giles  v.  Mel'.iean, 
XI,  150. 

Injuries  to  Servant  —  Serva)it 
Head  —  Who  Plaintiff.]  —  The  .Act 
respecting  Com|iensation  to  Families 
of  persons  killed  by  accident.  R.S.M., 
c.  j6.  supercedes  Lord  (/ampbell's  .-\ct 
in  this  Province,  and  must  be  read 
along  with  The  Workmen's  Compen- 
sation for  Injuries  .\ct.  i8o,^  and  any 
action  under  it  must  be  lirought  liy 
the  executor  or  administrator  of  the 
deceased  person. 

Tlie  plaintitT's  claim  was  for  the  re- 
covery of  damages  for  the  death  of 
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lier  liusljaiul.  allcgi'd  lo  liave  hucii 
caused  l)y  ncgliguncc  of  tlic  dcfLMul- 
aiits  or  tlicir  .servants.  Lctter.s  of  ad- 
niinistralioii  liad  been  taken  out  by  a 
brother  of  tile  deceased,  but  he  had 
refused  to  sue. 

//(•/(/.  that   tlic  defendants'   demur 
rer  to  the  statement  of  claim  should 
be    allowed.       I'curson    v.    Ciiiiadion 
Pacific  Railzi-'ay  Co.,  XII,  lu. 

Injuries  to  Servant  —  Comj^ci- 
ciicy  of  I'clhn^'  Scnunt — Prcauitinns 
.l^aiiis!  .Iccidcnt — Onus  I'rohoiidi— 
Coiilrihiitory  Xr^li^iCiicc]  —  Plain- 
tiff was  employed  by  defendants  as  a 
switcinnan  in  the  station  yards.  In 
discharging  his  duties  his  foot  caught 
in  a  "  frog,"  and  while  held  fast  he 
was  nni  over  and  killed.  'l"he  frog 
had  been  "  blocked."  but  the  blocking 
had  worn  down  to  some  exteiU. 

Held,  i.That  in  the  absence  of  evid- 
ence that  the  system  of  blocking  was 
(letecti\e  or  that  the  l)locking  of  this 
parliciil.'r  frog  was  imperfect,  and 
there  being  evidence  tlial  the  Com- 
l);iiiy  enii)loyed  proper  and  competent 
workmen  to  keep  the  frogs  in  repair, 
tin  re  was  no  case  for  the  jury.  2. 
The  omis  of  proving  tiie  incompe!- 
ericy  of  the  workmen  was  on  the 
plaintiffs.  ,v  It  was  for  the  i)laintiffs 
to  prove  that  tlie  deceased  was  ignor- 
ant of  the  (kingerous  character  of  tile 
frog  and  that  the  defendants  were 
awtire  of  it.  Rajottc  v.  ihc  Ctimi- 
diiiii  Pacific  Pailxcity  Cik,  V,  ,V)5. 

Injuries  to  Servant — ludlozc  Scr- 
raiit.  —  riaiiiiit'f  sued  for  injuries 
caused  by  the  negligence  of  a  fellow 
servant;  also  claimed  that  defendants 
were  liaiile  at  common  law  under  the 
principles  applied  in  Sinilli  v.  lUikcr. 
( iSoi  )  A.  C.  3.25,  and  Webster  v. 
Polcy.  _'i  S.  C.  R.  580.  l)ut  the 
ar.swers  of  tlie  jury  showed  no  defect 
in  the  works  or  maciiinery  or  system 
of  u>ing  the  s.ame ;  and  the  plainlilT 
was  non-suited,  f'ixon  v.  IViniiipci^ 
P.lcctric  Street  Railnuiy  Co.,  XI,  5,28. 

See  also  Ckimi.n'.m.  L.\w,  VI;  Ju.s- 
TiiF.s  oi--  Till-.  Peace;  Public 
Schools. 


MECHANICS'    LIEN. 

I.  RKiiiT  TO  Lien. 

11.  PkocEiciJiNCis  TO  Perfect. 

III.  Pkiokity. 

IV.  Assign. ment  of  Lien, 

V.    EKyOkCEMENT, 


I.  Right  to  Lien. 

Materials  —  l)clivcry  on  Ground 
SiitHcieiit.l  —  Held,  that  a  material- 
nian  was  not  bound  to  show  that  liis 
materials  were  used  in  the  buildinu; — 
delivery  upon  the  ground  for  the  pur- 
pose of  being  used  was  sufticieiit. 
Mc.irtluir  v.  Pczcar.  III.  72. 

Material  Not  Used  in  Building,] 
— A  material  man  has  no  lien  unless 
the  goods  were  sui)p!ied  fcjr  the  pur- 
l)Ose  of  being  used  in  the  particular 
building  upnn  which  he  claims  to 
have  a  lien,  Sprague  v,  liesant,  III, 
5iy. 

.ind  sec  Mc.lrtlnir  v.  Dezear.  ill,  -2. 

Agreement  for  No  Lien.] — //,/,/, 
1.  .\  sub-coiitractor  is  entitled  to  as- 
sert a  mechanic's  lien,  even  altlicjiigli 
the  contract  between  the  owner  and 
original  contractor  provides  that  no 
workman  should  be  entitled  to  any 
lien,  .liilv  V.  IIulv  Triiiitv  CIturcli. 
il.  -M8. 

Provisions  in  Contract  Incon- 
sistent with  Jjien— Extended  Time 
for  Payment  —  Refusal  to  Give  Se- 
curity for  Price  as  .Igrced  L'l^on.]  — 
When  under  a  building  contract  the 
time  for  payment  of  the  price  of  the 
work  is  ti.xeil  at  a  date  later  than  tli.a 
at  which  a  bill  could  be  filed  to  ei!- 
force  a  mechanics'  lien,  there  is  an 
implied  agreement  that  no  lien  shall 
exist.  But.  if,  by  the  contract,  a  pro- 
missory note  or  other  security  for  the 
price  of  the  work  is  to  be  given  with- 
in the  time  for  enforcing  a  mechan- 
ics' lien,  the  implied  agreement  !> 
waive    the    lien    is    conditional    up'-'ii 
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the  giving  of  the  note  or  oilier  secur- 
ity.      Ritchie  V.  Grundy,  Vll,  532. 

Provisions  in  Contract  Incon- 
sistent with  Lien  —  Contniclor  to 
Ui>.'ii  Property  Upon  Default  in  Pay- 
ment.] —  A  contract  contained  a 
provision  tliat  if  tlie  defendant  >lioiild 
fail  to  i)ay  the  l)aiance  of  the  price, 
$1,000.  on  cf)nii)letion  of  the  building, 
the  plaintiffs  were  "  to  hcconie  the 
sole  owners  i^f  the  properly  until  the 
said  $1,000  he  paid," 

Held,  that  this  was  not  inconsist- 
ent with  a  lien  for  that  part  of  the 
contract  price  which  was  payable  as 
tilt  work  i)rogressed. 

The  plaintiffs  having  recovered 
only  $110  by  the  suit,  for  whicli  they 
iii:t;ln  have  sued  in  the  County  Court, 
and  tHe  defeiulam  having  disputed 
the  whole  claim  throughout  and  rais- 
ed a  number  of  untentiblc  objections, 
tile  Court  allowed  no  costs  to  either 
party  up  to  and  including  the  decree. 
hut  gave  the  defendant  the  costs  of 
the  re-hearing  to  he  sct-olT  against 
the  plaintiffs'  verdict.  Brydon  v. 
Lutes.   IX,  463, 

Sub-Contractor  — Draxi'hack  of  5 1 
I'er  Cent.  |  —  Under  a  building  con- 
tract the  projirietor  (the  City  of  Win- 
niiieg)  was  to  pay  85  per  cent,  of  the 
value  (^f  the  work  and  materials  a> 
the  structure  progressed:  and  the 
h;ilance  of  15  iicr  cent,  upon  the  whole 
of  the  work  being  completed  to  the 
.'^.''.tisfaclion  of  the  City,  and  accept- 
nnce  of  the  work  by  the  Corporation. 
The  contractor  failed  to  complete  the 
work,  having  at  that  time  received 
li.'iyment  to  the  extent  of  85  ]icr  cent. 

Held,  that  a  sub-contractor  had  no 
li'"i    in    respect   of   the    15    per   cent, 

i>iring  the  progress  of  the  work 
.."fiber  contract  was  made  between 
.  '.•  proprietor  .and  the  contractor  for 

•!tam  extra  work.  In  this  contract 
'.iri;  was  an  agreement  for  payment 
of  85  per  cent,  during  the  progress  of 
the  work,  nothing  was  said  with  re- 
ference to  the  15  per  cent.,  but  there 
was  a  general  provision  "  that  in  all 
other  respects  said  original  contract 
shall  not  be  varied,  altered  or  chang- 
ed, but  be  and  remain  in  full  force 
and  effect." 


Ili'ld.  that  the  15  per  cent,  was  pay- 
able ui)on  completion  of  the  work, 
ami  this  having  been  completed  was 
available  to  the  sub-contractor.  By 
the  terms  of  the  contract  any  mater- 
ials placed  upon  the  ground  were  to 
bo  considered  in  the  possession  of  the 
City,  and  were  to  be  considered  in  the 
progress  estimates.  MeArtliur  v. 
neiear.  III,  72. 


II.  ProceeiiIngs  to  Perfect. 

Materials  Provided  at  Various 
Times  —  Time  for  Registration. \  — 
Materials  were  supplied  from  time  to 
lime  as  the  building  progressed,  not 
under  any  contract,  but  as  tluy  were 
re((uired  and  ordered. 

J/eld.  that  each  >ale  was  a  separate 
transaction,  and  the  subject  of  a  sep- 
aiate  registration.  Ciiadwiek  v. 
llitnter,  1.  39. 

Oath  —  Statement  of  Time — Com- 
ineneeinent  nf  Proceedings.] — A  com- 
missioner to  administer  oaths  ha>  no 
power  to  take  an  affidavit  verifying  a 
statement  of  claim  to  be  filed.  The 
.statement  of  claim  read  :  "  The  time 
or  jieriod  within  which  the  same  was 
to  be  done  or  furnished.  Between 
the  3rd  day  <if  July,  iS8_',  and  1st 
day  of  August,  18S3." 

Held,   sullicient. 

I'roceedings  must  be  commenced 
within  ninety  days  after  the  comi)le- 
tion  of  the  work,  and  the  makmg 
good  of  trilling  defects  in  the  work 
does  not  extend  the  time.  Kelly  v. 
.\fcl\encie.  I,   169. 

Statement  of  Claim  —  "  Shall 
State  " — Completing  Work — .Intend- 
ment of  Bill.]  —  By  C.  S.  .M..  c.  53. 
s.  3,  no  lien  shall  exist  unless  a  state- 
ment of  claim  verified,  etc.,  is  filed, 
etc..  within,  etc.,  which  stateniont 
"  shall  state  "—then  folhjwcd  a  num- 
ber of  items.  This  section  was  re- 
pealed by  46  &  47  \'ic.,  c.  3J,  s.  6,  and 
re-enacted  w'tli  some  slight  varia- 
tions. Tlij  words  "  shall  state." 
however,  v.ere  omitted,  although  all 
the  items  appeared  as  before. 


Wf. 
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IJi-ld,  tliai  after  this  second  slatiite 
tlio  itiiiis  need  not  appear  in  the 
statement.  The  Act  47  Vic,  c  14,  is 
pr()>pecli\e  as  well  as  retrospective. 
The  work  (the  building  of  a  house) 
was  coin])leted  on  the  i.Stli  August, 
with  the  exception  of  puttinfi;  up  an 
iron  crestiuR,  which  hy  the  contract 
was  to  he  placed  on  the  verandah. 
Tlie  cresting  was  put  upon  the  to|)  of 
the  house  on  the  2f)th  Octoher,  the 
plaintiff  asserting  as  a  reason  for  the 
delay  that  he  had  no  money  to  pay 
for  the  cresting,  the  defendant  liav- 
ing  refused  to  ])ay  iiin;.  The  state- 
nnnt  of  claim  was  not  filed  within 
thirty  da\s  from  the  iiSth  August,  hut 
w;is  within  that  period  after  the  2(jth 
Octoher.  There  was  no  evidence  of 
aiiy  \:iriation  of  the  contract  as  to 
the  i)Iace  where  the  cresting  was  to 
lie  idaced,  nor  of  its  acceptance  by 
any  ;'.ct  of  the  defendant. 

Ilrhl  (Killam.  J.,  dissenting),  that 
the  statement  was  filed  within  thirty 
days  from  the  completion  of  the 
work. 

The  bill  was  amended  after  the 
l.'ipse  of  the  time  given  'or  filing  a 
bill. 

Ifcld.  that  the  bill  was  within  the 
prescribedtime.it  having  as  originally 
filed  been  sufficient  for  asserting  the 
lien,  and  liie  atnendmcnt  having  been 
occasioned  only  by  the  defendant's 
claim  for  cross  relief  in  consecpiencc 
of  the  work  not  liaving  been  com- 
pleted within  the  contract  time,  fr- 
Zi'iii  V.  Bi-yiton,  IV,  10. 

Campbell,  V, 


Sec   also   naz'idsflii    v. 
250. 


Statement  of  Time  Within  which 
Work  was  Done.]  —  The  plaintiffs 
did  work  for  defendant  Jeffrey  on  a 
house  which  he  was  l)uilding  upon 
land  purchased  from  defendant  Fish- 
er under  a  verbal  agreement  for  sale. 
The  price  of  the  land  was  $6,000.  of 
whch  JefTrcy  paid  $10  on  account; 
but  he  never  made  any  further  pay- 
ment, and  Fisher  afterwards  took  a 
release  of  any  claim  that  Jeffrey 
might  have  on  the  land  and  paid  the 
i.i.tter  $50  for  same. 

Held.  Jhat  the  plaintiffs  were  en- 
titled to  a  lien  or  charge  upon  the  in- 


terest or  title  of  Jeffrey  in  the  laixi  as 
it  stood  before  the  release  given  to 
I'isher,  but  that  such  lien  or  ciKu\'o 
nmsl  be  subordinate  to  Fisher's  ciann 
as  unpaid  vendor.  Graham  v.  Wil- 
liams. 8  O.  R.  479.  followed.  West 
V.  lilkins,  14  C.  L.  T.  so.  distingui>h- 
ed. 

The  lien  as  filed  stated  that  the 
work  was  commenced  on  a  crtain 
day,  and  that  it  was  finished  on  or 
before  a  certain  other  day. 

Held,  following  'I'ritax  v.  /'mh/i. 
17  O.  R.  ,^56.  and  in  view  of  clause 
(.';;()  of  section  S  of  The  Interpreta- 
tion Act,  R.  S.  M.,  c.  78.  that  the 
statement  sufficiently  showed  the  time 
•>''!ii!:  ii'ic'i  til''  work  \va^  done. 
riack  V.  Jeffrey.  X,  514. 

Verbal  Contract  —  Piling.]  — \\  is 
no  defence  in  an  action  for  work  done 
under  a  verbal  contract  that  the  con- 
tract or  a  statement  of  it  was  not 
filed  in  accordance  with  the  statnie 
48  Vic.  c  33.  s.  13.  Daz'idson  v. 
Campbell.  V,  250. 

.S'l'c'    also    frwiii   v.    Beyiioit,    IV,    10; 
Corporations,  IX. 


III.  Priority, 

Mortgage.]  —  /-/(■/(.'.  a  mcchanir-;' 
lien  does  not  "exist  unless  and  uii'i!" 
his  statement  is  filed  in  the  registry 
office;  and  the  mere  fact  that  the 
v.ork  was  done  before  the  execution, 
by  the  owner  of  the  land,  of  a  mort- 
gage upon  it  will  not  give  the  nie- 
cl.anic  priority  as  against  the  mort- 
gagee.   Kiefell  v.  }[urray,  II.  209. 

Assignee  of  Contract  Price.] — An 

assignee  of  the  contract  price  for  the 
erection  of  a  building  is  not  entitled 
to  the  money  as  against  the  lien  (pf  a 
sub-contractor,  unless  the  owner  li:is 
in  good  faith  bound  himself  to  pav 
the  assignee.  Aiilv  v.  Hol\  Trinitx 
Chureli.  II.  248. 

l^pon   appeal — 

/-/(•/(/,  an  assignment  hy  the  con- 
tractor of  the  contract  money,  made 
before  the  registration  of  a  lien  by  ;i 
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si-l)-contmotor.    takes 
snoli  lien.     III.  193. 


priority     over 


,ir  tlic  decree  made  on  the  hearing. 

;it  plaintiffs  were  entitled  to  a  per- 

i;al  order  against  defendants  Hunt- 

and  Short.    2.  Where  lands  arc  out 

the  jurisdiction,  the  Court  cannot 

foct    them   otherwise   than   hy   pro- 

( (ling     in     personam,    and    cannot 

vrcfore    enforce   a    mechanics'    lien 

:-ale  of  land  out  of  the  jurisdic- 

n.     Chadii'ick  v.  Hunter,  I,  363. 


IV.  A.s.si(;n.me.\t  ok  Lien. 

Affidavit. )_//,'/(/.  r.  .Assignee  of  I 
tliu  MK'chanic  is  entitled  to  a  lien,  and  j 
may  make  the  affidavit  ncces'-ary  for  | 
registration.      Kelly   v.  MeKcuzie.   I, 


\'.     K.VroRCEMENT. 

Municipal  Buildings.]  —  Held. 
t.l'.al  the  crity  Hall  in  Winnipeg  miglil 
I'  sold  unikr  exccutinn  against  the 
(■.>•.  and  was  therefore  subject  to 
-..Ic  in  pursuance  of  the  Mechanics' 
Lien  Act.  The  land  upon  which  the 
hall  was  erected  was  granted  to  the 
(.:iy  hy  a  deed,  which  ])r<)\  ided  that 
ii  was  to  he  used  only  for  the  purpose 
.i|'  the  erection  thereon  of  a  niarkei 
li.ilding  and  for  other  public  i)ur- 
|H>es,  and  that  if  the  City  should  ti^e 
;lii-  land  for  any  other  puriioses  and 
r.-i  >  than  those  comiccted  with  the 
li\:lilic  purposes  and  uses  of  the  Cor- 
p. ration,  the  land  should  revert  to 
the  grantors,  their  heirs  and  assigns. 

Held,  that  there  being  estate  in  the 
lands  vested  in  the  City,  the  plaintiff 
was  entitled  to  a  lien  to  the  extent  of 
Hub  est;ite  and  to  a  sale  of  it.  Me- 
.Ivthiir  V.  Pen'cir,  III.  72. 

Public  School  Property.] — Land 
r|.on  which  a  public  school  is  erected 
i>  liable  to  he  sold.  Moore  v.  Pro- 
u-slaiit   Seliool    District    of   Bradley, 

^'  49. 

Land  Out  of  Jurisdiction  —  Pcr- 

s  ihil  Remedy  Only.] — Held,  i.  Vary- 


Completion  of  Work — f:ridenee.] 
—  I. When  the  completion  of  the  work 
is  alleged  as  of  a  particular  tlay  which 
is  a  considerable  time  after  the  hulk 
of  the  work  was  performed,  clear  and 
satisfactory  evidence  must  he  given 
to  enable  the  Court  to  find  tl-'j  date. 
2.  Upon  the  evidence  held  that  the 
d^te  was  not  sufTicieiitly  proved. 

L'pon  re-hearing — 

Held,  that  the  evidence  showed 
th.at  the  main  work  was  not  comi)let- 
crl  before  the  date  alleged,  and  that 
although  some  levelling  of  the  earth 
around  the  building  was  done  upon 
the  two  succeeding  days,  the  plain- 
tiff was  emitled  to  his  lien.  3.  In  a 
suit  by  a  sub-contractor,  it  is  not 
necessary  at  the  hearing  to  prove 
that  there  is  anything  due  hy  the 
owner  to  the  contractor.  That  is  a 
matter  for  the  Master's  office.  .Uc- 
Lennan  v.  The  City  of  irinnipe^.  HI. 
474- 

Amendment  of  Bill  After  Time 
for  Filmg  Elapsed.  |— Bill  alleged  a 
C(  ntract  with  defendant  C.  for  the 
performance  of  certain  work  in  the 
erection  of  a  building  iii)on  land  of 
C.  By  amendment  made  after  the 
time  fi  r  filing  the  bill  bacl  elapsed, 
the  iilaintiffs  alleged  that  their  con- 
tract was  with  the  defendants  K.  & 
McD..  who  had  contracted  with  C. 
for  the  erection  of  the  whole  huild- 
ir.g,  thus  changing  their  position  from 
contractors  to  sub-contractors.  No 
new  certificate  of  lis  pendens  was 
filed. 

//('/(/.  that  the  plaintiff  could  not 
rely  upon  the  original  bill  and  certi- 
ficate of  lis  pendens.  Davidson  v. 
(.'anipbell,  V,  250. 


MERGER. 

Note  and  Mortgage.] — O'N.,  at 

the  time  of  giving  his  separate  note, 
executed  a  mortgage  upon  real  estate, 
conditioned  to  he  void  upon  payment 
of  the  note  and  of  any  renewal  there- 
of. 

Held,    that    the    plaintiff's    remedy 
upon  the  original  note  and  indebted- 
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ncss    liad    not    mcrjjcd.       Munnic    v. 
(^  .w(7,   I.  J45. 

Intention  to  Keep  Alive  —  .1/1.5 
hthc — h'lli'iisr  of  'ii/in'/v  of  l\\ il  nil  lo- 
tion.\  —  Wlien  tl.i-  owiiL-r  of  ;in  es- 
tate in  fee  paj^  nf  a  cliarf^c,  or  tlie 
owner  of  a  charge  :.c(|iiirrs  the  (.(iiiity 
of  re(lenii)tion.  tlie  i^siih  is  tliat  tlie 
cliarge  merges  and  lets  in  an\  sul>- 
se(|uent  inemnhranie,  unless  an  in- 
tention to  keep  the  eliarp;e  alive  is  ex- 
pri'ssi'd  in  some  way.  and  the  onus  of 
proving  such  intention  rests  on  the 
l)any  contentUng  tli.il  tliere  has  licen 
no  merger. 

'I'he  |)iaintin's  licld  a  morttjaue  on 
certain  lands  for  a  lar^e  amount,  and 
arranged  with  the  inorigrigor  to  take 
a  (|uit  claim  deed  from  him.  and  to 
release  him  from  all  liability  on  the 
mortgage,  acting  in  the  belief  that 
they  Would  thus  ac(|uirc  the  whole 
estate  free  of  inctnnhr.'iiices.  Their 
solicitor,  however,  having  overlooked 
a  registered  judgment  in  favor  of  the 
(hfendant.  the  latter  claimed  th.il 
there  was  a  merger,  and  that  hi> 
jurlgment  was  now  a  fir-.t  lien  on  the 
lands. 

The  plaintiffs  tiled  a  hill  to  enforce 
the  execution  of  a  release  of  this 
iudgnient. 

Ifcid,  that  a  merger  had  taken 
place,  and  the  relief  asked  for  could 
not  he  granted,  hut  that  the  i)laintitYs 
were  entitled,  on  the  gro\uid  of  niis- 
take.  to  a  decree  declaring  that  the 
amount  due  under  their  mortgage 
should  he  a  charge  on  the  lanil  in 
priority  of  the  defendant's  registered 
judgment.  Draii  aiiil  Cluiflrr  of  St. 
John's   Cuthcdral  v.   MdC.hilnir.   IX. 


MISTAKE. 
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MINISTERS  OF  THE  CROWN. 

Trespass.]  —  Persons  claiming  ex- 
emption from  the  law  mi'.st  show 
some  reason  or  authority  leaving  no 
doubt  upon  the  subject.  And  where 
two  persons  who  were  Provincial 
Ministers  of  the  Crown  directed  a 
trespass  upon  lands  of  the  l")ominion 
and  showed  no  exemption,  an  injunc- 
tion issued  against  them.  Attorney- 
General  V.  Ryan,  V^  81. 


MISREPRESENTATION. 


"  Clean"  Farm.]  —  A  landlord 
had  rei)resented  that  the  farm  di- 
mi.--ed  was  "  clean."  I;  was  not 
so;  but  the  tenant  took  and  kept  \)u^- 
session.  and  sued  for  and  obiauicd 
damages  for  the  misre])re>eiitatiiin. 

Held,  that  the  lamllord  was  en- 
titled to  the  rent.  Johnstone  v.  Hall 
\.   161. 

See  I-'k.m'h. 

See  C'oNTR.MTj  V. 


MISTAKE. 

Appeal  Struck  Out  by  Mistake.] 
—  \\  here  the  C'oun  had  struck  oui  an 
.ippeal  under  a  misapprehension,  tlic 
ri'.le  dismissing  it  was  rescinded  as 
having  been  issued  through  in.ul- 
\ertance.  Sfarham  v.  Carlew  \  11. 
611. 

Money  Paid  in  Mistake.]— A'cccr- 
</v  ('/'  fi-iHU  Ajienl.\  —  Where  money 
was  ])aid  by  the  idaintiffs,  through  a 
mistake  of  fact  caused  by  forgetlnl- 
ness  on  the  i)art  of  a  clerk,  to  the  de- 
fendants,  as  assignees  of  B..  who  w,i« 
not  in  e(|ui!y  and  good  conscience  en- 
tilled  lo  retain  it — 

Held,  that  the  money  might  be  re- 
covered back,  but  only  to  the  extent 
to  which  it  vvoidd  be  ine(|uitable  f  r 
B.  to  retain  it. 

The  plaintiffs  had  agreed  to  niaki' 
a  loan  to  B.  on  mortgage  of  a  build- 
ing in  course  of  erection,  and  would 
h.'ve  made  an  advance  of  oidy  S.sOO 
on  account  at  the  jiarticular  time  in 
question,  but  owing  to  the  forgetful- 
ness  of  a  clerk  as  to  the  amount  pre- 
viously advanced,  they  issue  a  chetiuo 
for  $j.ooo  instead.  It  appeared,  how- 
ever, that  onsidering  tlie  advanced 
state  of  the  building.  B.  was  then  en- 
titled on  the  terms  of  the  loan  to  have 
$!.o6"  paid  over. 

//('/(/.  that  the  plaintiffs  could  re- 
cover only  the  difference  between  the 
Sj.ogo  and  the  $1,067.  •i"'!  ""'  l'^^' 
whole  of  the  $1,500.  which  they  had 
overpaid  by  mistake.  Chambers  v. 
Miller,    13   C.   B.   N.    S.    125,   distin- 
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giii>lit'(l.  Coiifrili'rution  Life  .Issiui- 
iiih'ii  V.  Mcriihiiits'  Hank  of  Caiuuhi. 
X.  67. 

Sn'  (tlso  Appeal,  \'I  ;  Contrah,  1\'; 
F.snu'pKi-,  I;  Jri»(;MEM>,  X ; 
.Mei<(.ku;  N'i:\v  Tkial;  rKMTUi:, 
II  (iij.  X;  Specific  I'ekfmkm- 
ance;  Wills,  I. 


MOKTQAGES. 

1.    AsSKiN  MI.N  r.s. 
II.    Not  UK    TO    MliKTGAGEE. 
III.    KKJUT.S    A.NIi    I.IAltlLITIES. 

1\'.  Sale  itv  Ohkt. 
\'.   I'liwKK  III-  Sale. 
\'I.  Satisfaction'. 

\  II.    rLEA|p|.\(i    .\.\li     PkA'TICE. 


I.    .VSSIC.NMKNTS, 

Liability  of  Assignor  —  Rc-.ls- 
sii^innrnt.]  —  On  an  assignnicnt  nl  a 
iii'Ttjiafjc,  tiic  inortpagets  covLMiaiited 
til  pay  the  assignee  all  moneys  se- 
cured by  tiie  inorlgage.  according  to 
its  terms,  in  tiie  event  of  default  lie- 
ing  made  hy  tiic  mortgagors.  In  a 
suit  for  sale  the  original  mortgagees 
were  n^adc  parties,  and  a  jiersonal  or- 
(kr  was  asked  as  against  them. 

If  eld,  I.  Tli.it  no  order  could  he 
made  against  the  original  mortgagees 
for  immediate  payment,  hut  only  an 
order  for  i)aynient  of  any  deficiency 
after  a  sale.  2.  That  the  original 
ninrtgagees  were  entitled  upon  pay- 
ment forthwitli  after  decree  of  prin- 
cipal, interest,  and  the  costs  of  an  un- 
ili  fended  action  at  law  against  them 
upon  their  covenant,  to  l)e  discharg- 
ed from  further  lia1)ility  :' and  to  an 
a--ignment  of  the  plaintiffs  securi- 
ties uj)on  payment  of  any  costs  he 
It  iglit  have  against  the  other  parties. 
I'aylor  v.  Slnirl^.  II.  33. 

■  iiul   sec    Real    r.statc    I^oan    Co.    v. 
}roIi\morHi.   Ill,    116. 


Warranty  of  Title  —  Cinrnmit 
Ihiit  Miirlmin,-  .Issi^ncd  is  a  (iood 
and  i'lilid  St\iirity  —  "Security," 
.l/ii/;i/(/^'  Of.] — A  covenant  in  an  as- 
sigmnent  of  a  mortgage  of  land  that 
the  mortgage  is  a  good  and  valid  se- 
curity doe>  not  mean  that  the  mort- 
gagor had  a  goii<l  title  to  the  land,  or 
that  the  inii'tg.ige  is  effective  to 
charge  the  land  with  payment  nf  the 
n^ortgage  moneys,  hut  1  idy  th.it  the 
in-trument  i>  a  geninne  01  e  duly  ex- 
ectued  hy  the  mortgagt  • ,  and  tiiat 
tiiere  is  nothing  tn  atfe^t  its  validity 
as  a  hinding  coiur.ict  hetween  the 
mortgagor  and  mortg;igee  for  pay- 
mem  of  the  deht  assigned. 

.Meaning  of  the  word  ■"security" 
discussed.  Miliicaii  v.  Ilciidcrsou. 
X,  50.^ 


II.     .X'oTItl-;    To     .MoRTGMWE. 

Notice  Tiirough  Agent  and  At- 
torney.] —  As  t.-vcenirix  ui  the  will 
of  L.,  the  plaintiffs'  mother  held 
ci.-rtain  lands  then  valued  at  over 
$7000  in  trust  for  the  plaintiffs 
with  power  to  sell  hut  not  to 
ii'i  rtgage  the  same.  Wishing  to 
borrow  luoiiey  on  the  land,  a  pre- 
tended sale  was  luade  for  the  express- 
id  eonsideration  of  $5,000  to  M.,  who 
then  raised  Sj.ooo  for  the  e.\ecutri.\ 
by  mortgaging  the  land  in  the  defend- 
;uit  Company,  .and  imnk'di.itcly  re- 
coit\  eyed  the  l.md  to  the  e.xeciurix 
for  the  nominal  consideration  (i\  $1.- 
000.  This  scheme  was  earried  out 
mainly  by  the  plaintitT^'  father,  who 
swore  at  the  trial  th;it  the  agent  of 
tile  Company  was  aware  f)f  the  plan 
ado])ted  if  he  did  not  himself  sucfrest 
it  The  plaintilTs"  father  ami  mother 
then  lived  on  the  property,  and  had 
lived  there  ever  since. 

Hi'ld.  that  the  defendant'^  were  af- 
fected thrfiugh  their  agent  with  no- 
tice of  the  fraud  .and  breach  of  trust 
coPMuitted.  and  that  the  nir)rtgage,  to- 
get  er  with  two  sui)sefpient  mort- 
gages taken  from  the  executrix  on 
the  same  lands,  should  be  declared  to 
be  frn"dulent  and  void  as  against  the 
plaintiffs. 
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Qu(crc — W'lutlicr  constructive  no- 
tice slioiiitl  nnt  al>o  be  imputed  to 
tile  Cunipaiiy  tlirouuli  tlie  solicitor, 
who  would  have  detected  the  fraud 
if  he  had  followed  up  the  inquiries 
suKKC'^ted  hy  the  amounts  of  the  con- 
siderations expressed  in  the  deeds 
and  mortgage,  antl  hy  the  fact  that 
M.  did  not  take  possession  of  the 
pr<ii)erty.  Kennedy  v.  Green 
,?  M.  &  K.  (>f)<).  Gralnun 
Urilisli  Ctiihiiliaii  Loan  and 
inent  Co..  \1 1,  J44. 


v.    flie 
Invest- 


m- 


III.    KiCIirS    ANIi    ijAItll.ITIF.S  OF 

I'aktie.s. 

Action  by  Mortgagee  after  Mala 
Fide  Sale  under  Power. |_i.  After 

selling  mnrigaged  lands  under  a  pow- 
er of  sale,  the  nmrtgagce  may  usually 
sue  for  any  defR-iency  in  the  nmrt- 
ga^e  deht.  2.  15ut  not  where  the 
sale  is  inatle  for  an  improper  purpose, 
as  in  the  present  case. 

A  mortgagee  sold  under  power  of 
sale  to  his  agent.  Another  agent,  to 
wl-.om  the  first  one  conveyed  the  pro- 
perty, transferred  il  to  a  hoini  fide 
))in\ha>er  for  ;in  .imouiit  less  than  the 
mortgage  deht. 

Held.  T,.  The  case  could  not  he  re- 
garded as  fMie  in  which  the  first  sale 
was  altogt'ther  inojierative,  and  the 
last  sale  one  under  the  power  of  sale 
for  the  power  was  exercised,  although 
injproperly  in  the  first  sale  (Killam. 
J.,  dissenting). 

/'(';■  Killam.  J. — The  mortgagee  hav- 
ing put  the  property  out  of  his  hands, 
not  in  pursuance  of  a  power,  hut  ini- 
jiropcrly,  was  unable  to  restore  the 
mortgaged  estate,  and  could  not  sue 
for  the  deficiency.  Crottv  v.  Taylor. 
\  III,   158. 

Rents  —  U'ho  Hn titled  —  i\fort- 
gof^ee  or  Garnishing  Creditor  of 
.ifortgagor?]  —  A  garnishing  credi- 
tor of  the  mortgagor  is  entitled  as 
against  the  mortgagee  to  rent  due  in 
respect  of  a  lease  of  the  mortgaged 
premises  made  after  the  mortgage  (in 
the  statutory  form)  hy  the  mortgag- 
or.   Green  v.  Cauehon,  III,  248. 


Liability  to  Mortgagee  of  Pur- 
chaser of  Equity  of  Redemption.  | 

—  .M.  niortgagei!  to  .McK.,  who  ,i, 
signed  to  the  plamtitTs,  covenaniuig 
tliat  the  money  would  be  paid.  The 
mortgagor  conveyed  to  P.,  subject  to 
the  mortgage;  the  expressed  consid- 
eration was  $.1,500.  which  was  llir 
an;ount  agreed  to  be  jiaid  for  tlie 
equity  of  redem|)tiou;  there  was  no 
covenant  by  I',  that  he  would  pay  ih- 
mortgage.  1'.  afterwards  made  ji.iy 
meiits  to  the  plaintilTs  on  accoiiiii  of 
interest,  and  to  obtain  an  extensiini 
of  time  for  payment.  L'pon  a  bill  |n; 
foreclosure,  and  for  a  personal  ord.  r 
against  M.,  McK.  and  P.— 

Held.  I.  No  personal  order  cmid 
lie  made  against  P.  for  want  of  priv- 
ity between  him  and  the  plaintiffs,  j 
Nor  as  against  .M.  or  .McK..  there  be 
ing  a  Coiiiiilete  remedy  against  tlkni 
at  law.  Hiiultbee  v.  .Shore  di>icu>sei!. 
Real  /'.state  Loan  Co.  v.  Moles'eortli 
III.  116. 

.//((/  see  Taylor  v.  Sliar[^,  II,  ,^5 

Moi-tgagee  Buying  at  Tax  Sale 

— .Iction  on  .leri'iuil  —  l\'enhi;\il  hy 
.Mortgagee  of  Buildii:gs.\  —  .After  ,1 
niortg.'igee  liatl  take:,  possession  un- 
der his  mortgage,  purchased  the  laiiil 
at  tax  sale  and  obtained  a  convey- 
ruice.  and  removed  valuable  buildini;- 
from  the  land,  he  obtained  jiidgnieiit 
upon  the  covenant  in  the  mortgage, 
L'pon  a  motion  to  slay  proceedings 
on  the  ground  that  the  judgment  had 
been  satisfied — 

Held,  I.  A  mortgagee  may  purchase 
at  tax  sale  and  then  resist  redemp- 
tion. The  effect  of  the  purcha.'Je  is 
the  same  as  if  he  had  obtained  a  fiiuil 
order  of  foreclosure.  It  does  n,.t 
satisfy  the  covenant,  but  an  action  on 
the  covenant  would  let  in  redcmpli'Mi 
2.  The  removal  by  the  mortgagee  nf 
buildings  does  not  prevent  an  action 
uj'on  the  covenant.  Waste  is  a  ni:it- 
ter  of   account.     Miller  v.   McCuuig. 

VI.  539. 

Accounts  —  Alloiiwices  to  Mori 
gagce.]  —  A  mortgagee  cannot  havi 
any  allowance  for  his  personal  care 
or  trouble  in  receiving  rents. 
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UIrt'.'  the  property  is  at  a  (li>tanco, 
or  wliero  tlie  circiimstanoes  are  sucli 
that  tlic  mortgagee  wmild.  if  liiinself 
till'  nwiier,  (.•mpiDy  a  baililC  or  cul- 
1(011  ir,  an  allowance  may  he  made, 
hccliold  Loan  Co.,  v.  McLean,  IX, 
IS. 

Accounts  _  nonus  and  Sfecial 
C'riiiinissidn  —  U'licii  Alln-i^cd.]  — 
Where,  in  the  negotiations  for  a  loan 
to  he  secured  by  a  mortgage,  the 
mortgagee  stipulates  for  a  honus  or 
special  commission,  or  other  charge 
in  consideration  of  advancing  the 
money  and  in  addition  to  the  interot. 
he  may  retain  it  if  he  deducts  the 
amount  at  the  time  from  the  loan  and 
(iiily  advances  the  balance,  or  in  ca>e 
the  ;tm<iimt  is  afterwards  paid  and 
settled,  hut  otherwise  such  liinus  or 
special  ad\antage  cannot  he  recover- 
til  or  allowed  in  e(iuitv.  I'ottcr  v, 
lul'uvnts.  {1S57)  Jf)  L.  .1.  Ch.  4^H: 
Mninhind  v,  I'fji'lin.  (  i8Sg)  41  L'h, 
I).  126,  f<illowed.  James  v.  Kerr. 
(1S89)  40  Ch,  I),  524;  Eyre  v,  li'ynn- 
MeKenzic.  (1804)  i  Ch.  218,  "and 
l-ield  V,  lloj^kin.^;,  (iSw)  44  Ch.  1). 
;.'4.  distinguished.     I'liillifs  v.  I'rotit, 

xir.  143. 

Accounts  —  Ta.ves  Paid  by  Hold- 
er .>i  Invalid  .Uii»7.i;'i)^'i'.  |— .\  niort- 
Kiiiie  was  made  in  hrcach  of  trust, 
and  the  mortgagees  had  notice.  The 
mortgagee  had  paid  taxes  on  the 
umrtgaged  projierties  for  a  number  of 
years,  and  had  redeemed  them  from 
a  s.ale  for  taxes. 

//('/(/,  that  they  had  no  right  to  a 
liiii  on  the  lands  for  the  amount, 
l-aleke  v,  Seottish  Iint^erial  Insur- 
miee  Co..  (1880)  34  Ch.  D.  2.^4.  and 
Leslie  v.  French.  (i88,V)  2.?  Ch.  D. 
55i.  followed,  Graliam  v.  British 
Ciiiiadian  Loan  &  Investment  Co.. 
X 11,  244. 

Accounts  —  Action  for  Against 
''liiiiga,^ee  —  Costs.]  —  Plaintitf  be- 
ing second  mortgagee  of  certain  pro- 
perty on  which  the  defendants  had 
the  first  mortgage,  filed  a  bill  to  com- 
pel them  to  account  for  the  surplus 
proceeds  of  the  property  which  they 
had  sold  under  their  mortgage.  De- 
fendants admitted  a  surplus  of  $28, 


and  olTered  to  pay  it ;  but  the  plain- 
tiff, contending  that  the  solicitor's 
costs  of  the  >ale  proceedings  were  cx- 
ces.si\e,  refused  to  accept  this.  At 
the  hearing  of  the  cause  a  decree  was 
made  wiih  a  reference  to  the  .Master 
to  take  an  account,  when  tin-  .Ma.stor 
reported  that  the  surplus  pay.ible  by 
tiie  defendants  was  $04.10,  having 
taxed  down  the  bill  of  solicitor's 
costs.  The  matter  then  came  before 
the  Court  for  the  determin.iiion  of 
the  costs  of  the  suit. 

//(•/(/.  that  the  idaiiitit'f  was  liable 
for  defendants'  c^ts  up  to  and  in- 
cluding the  hearing  and  decree,  and 
that  no  subsequeiu  costs  should  he 
allowed  to  either  parly,  Charles  v. 
Jones.  .^5  Ch.  D.  544,  followed,  (iiles 
V.  'I'lie  Hamilton  I'rovident  t'r  Loan 
.Sceiety,  X,  5O7. 

Action  by  Sfortgagor  lor  Dani- 
nge    to    Mortgaged    Property.]    — 

(loods  subject  lo  mortgage  were  con- 
sumed by  lire.  Jii  an  action  by  the 
mortgagor  .igiinst   the   wrong-doer — 

Held,  thai  the  existence  of  the 
mcrigage  was  no  defence  to  the  ac- 
tion for  the  destruction  of  the  wheat 
(  Killam.  J.,  dissenting  ). 

I'er  Killam,  J.~i.  In  the  ah>ence 
of  a  redemise  clause  in  the  inorig;ige. 
110  action  could  he  bnutglu  for  the 
loss  of  the  goods,  whether  it  occur- 
red before  or  after  the  ex])iration  of 
the  time  for  redemption.  2.  If  tliere 
could  be  held  to  be  an  implied  re- 
demise clause  (as  to  whicii  quu-rc). 
the  plaintilf  could  only  recover  for 
the  loss  of  enjoymeiU  of  the  goods 
between  their  (iestruclion  and  the 
time  fixed  by  the  mortgage  for  pay- 
ment.    Ho'.en  V.  Lee,  IV.   177. 

Mortgage  Repayable  by  an  An- 
nuity —  Ri'Jtt  to  Foreclosure.  AL 
though  I'oieer  of  Sale.\ — A  mortgage 
contained  a  proviso  for  redemption 
as  follows:  "  Provided  this  mortgage 
to  be  void  up<m  ])aynient  of  $900  f)f 
lawful  money  of  Canada,  with  inter- 
est at  8  per  centum  i)er  annum,  as 
f(jllows  : — I""irstly,  the  said  principal 
sr.m  to  hear  interest  at  the  said  rate 
from  the  date  hereof  until  the  ist  flay 
of  December  next,  to  be  then  paid : 
and     thereafter,    secondly,    the    said 
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ipiincipal  and  intcrot  tlicrcon  to  be 
I)ayal)lc  by  an  annuity  of  $91.80  per 
annum  for  twciUy  years,  Ijeing  com- 
posed of  the  interest  on  the  said 
principal  at  the  said  rate  of  8  per 
centum  per  annum,  and  a  sum  for  the 
prfigressive  sinking  of  tiic  debt,  of 
$_'.jo  per  centum  per  annum,  such 
annuity  to  l)e  paid  in  half  yearly  pay- 
ments of  $45.90  each  on  the  ist  days 
of  June  and  December  in  every  year, 
the  first  rif  such  payments  to  be  made 
on  the   1st  day  of  June  next." 

//[•/(/,  on  demurrer.  th;it  tne  in- 
strument was  simi)ly  a  mortgage  S' 
curing  repayment  of  a  sum  of  money 
advanced  by  the  plaintiffs  in  instal- 
ments extending  over  a  period  of 
tv.enty  years. 

The  fact  that  the  plaintiffs  had  a 
piiwer  of  sale  did  not  prevent  an  ap- 
plication to  the  Court  for  foreclosure 
\vl:ich  is  the  appropriate  remedy. 
Credit  FoHcicr  J-ranro-Caiunlicii  v. 
.■lndrcz<.'.  IX,  63. 

Sec  also  Landlouu  .\xu  Tex.xnt,  i. 


IV,   S.\LE  r,v   COUKT. 

Sight  of  Mortgagee  to  Bid.j  — 

Ui'less  all  parlies  consent,  a  ])lainiiff 
in  a  mortgage  suit  will  not  be  permit- 
ted to  bid  at  a  sale  of  which  be  has 
tlie  conduct.     Vav/i'r  v.  Sharp,  III,  4. 

Purchase  by  Mortgagee's  Agent 

—  Setting  .Isidc  I'rocccdiii:4S  —  Par- 
tics.] — Lands  in  a  mortgage  case 
were  purcha>cd  ostcrsibiy  by  an  in- 
dependent person,  but  really  on  be- 
lialf  of  the  luortgagee :  a  \esting  or- 
der was  issued,  and  a  subsequent  re- 
port made,  finding  a  balance  due  by 
certain  persons,  .-^n  api)!ication  was 
made  by  these  persons  to  set  aside 
the  sale  and  the  subsequent  proceed- 
ii-gs,  but  neither  the  assignee  of  the 
pi  rcbascr  nor  the  mortgagee  \vere 
made  parties  to  it. 

//('/(/.  in  the  absence  of  some  of  ijie 
parties  interested,  the  sale  could  not 
be  formally  set  aside,  but  it,  and  all 
the  siibsec|ueut  proceedings,  could  be 
treated  bv  the  Court  as  nullities,  and. 


as  all  the  parties  concerned  in  the 
subsequent  report  and  the  fi.  fa.'s  is- 
sued thereon  were  before  tlie  Court, 
the  proceedings  should  be  set  aside.' 
'I'aylur  v.  Sharp,  VIII,  163. 

Sale  After  Foreclosure  —  Varia- 
tion of  Decree] — The  Court  has  no 
I>ower  to  direct  a  sale  of  a  mort- 
gaged property  after  foreclosure  has 
been  ordered  without  the  consent  of 
the  defendant,  altliough  it  be  shown 
that  the  mortgaged  premises  are  not 
worth  the  amount  due  under  the 
ii'ortgage.  Credit  Ponder  Pranco- 
Canadien  v.  Schiiltc,  XI,  158, 

Sec    L.VXDLORU   AND   TENANT^    I. 


V.  Power  of  Sale. 

"  Without  any  Notice  "— Private 
Sale  -cithoiit  .Idz'crtiseiuent.]  —  A 
irortgage  "  provided  that  the  Com- 
pany (the  luortgagees)  on  default  of 
payment  for  two  months  may,  with- 
out any  notice,  enter  upon  and  lease 
or  sell  the  said  lands."  By  statute 
49  \'ic.  (Man.),  c.  42,  s.  6,  it  was 
er acted  that  any  mortgage  contain- 
ing such  words  should  be  deemed  to 
CI  ntain  the  long  form  of  words  in  the 
.\ct  respecting  Short  Forms  of  In- 
denture (C.  S.  .M..  c.  61,  2nd  sch..  2iui 
(ol.,  No.  13),  which  ])rovided  a  nieih- 
od  of  sale  involving  the  service  of  a 
written  notice  on  the  mortgagor. 

//(•/(/,  that  a  sale  without  notice  to 
tlie  mortgagior  could  not  be  upheld. 

A  power  of  sale  permitted  a  sale 
"  by  public  .auction  or  private  con- 
tract." 

//('/(/,  tiiat  a  private  sale  could  he 
made  witliout  previous  advertise- 
ment of  it.     Re  Shore,  VI,  .305. 

Abortive  Sale  —  Costs.]  —-  Held. 
that  where  a  mortgagee  had  offered 
property  for  sale  under  a  power  of 
sale,  and  the  sale  proved  abortive,  lie 
was  entitled  to  the  costs,  the  attempt 
to  sell  liavmg  been  bona  Hdc.  Cam- 
er(>n  v.  Mellroy.  I,  242. 

Negligence  in  Exercising  —  In- 
effective .-Idx'crtiscincnt  —  Improper 
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I'hiiC  of  Sale] — The  plaintiff  claim- 
ol  (ianiages  for  the  ~.ak'  of  liis  farm 
liy  (k'fendants  at  aucti(jii  under  jiow- 
tTS  of  sale  contained  in  two  nioit- 
griRos.  interest  being  in  rrrcar.  The 
[)Pi|)crty  was  near  PoT,<ige  la  Prairie 
nii'l  in  the  centre  of  a  d'strict  of  good 
lariiiing  land.  The  evidence  showed. 
in  the  opinion  of  the  Court,  thai  the 
rui  iierty  was  worth  at  least  $3,500. 
aiiij  would  lia\c  brou;^lit  that  ainr)uni 
at  ;tn  auction  sale,  if  prni)erly  advcr- 
ti,-ed.  nefciidants,  however,  sold  it 
ii'.f  .'?2,Rgo,  suh.icci   to  unpaid  taxes. 

//(•/(/,  that  defendants  were  liable 
i..r  the  difference  between  the  two 
aii'i  unts,  because  they  had  so  neg- 
ligei.tly  and  carelessly  coiulucted  the 
?ale  proceedings  that  the  projierty 
was  sacrificed. 

The  objections  to  the  advertisenicnt 
and  sale  were  as  follows:  i.  There 
w;is  no  a'ivertisenient  in  .''.ny  local 
^■(.wspaper.  but  otdy  in  a  newspaper 
piilili-hed  in  the  Town  of  I5raiuloi\ 
ii.iween  seventy  auii  eighty  miles  dis- 
;;.iil.  and  v.diich  was  not  slmwii  tn 
k'.vc  my  circulation  in  the  neighbnr- 
linod  of  Portage  la  Prairie.  2.  The 
;:d\ertisemeiU  itself  made  no  men- 
tion of  any  of  the  iinproveiii'-nts  on 
ih'  fanu,  which  Jiad  valuable  Iniild- 
:!!•:■-  iin  it,  and  100  acre<  ready  for  the 
:x\;  year's  crop,  but  simply  describ- 
ed the  property  as  the  N.  E.  1  of 
HCtion  22.  townsiii])  12.  r.ange  7  west, 
h  also  contained  a  description  of  aii- 
ntber  property  to  be  offered  ^or  sale 
at  the  saiue  time,  as  to  which  it  stat- 
u]  that  "  the  vendors  are  informed 
that  on  parcel  one  (i)  tliere  is  a  two- 
-tnry  dwelling  bouse."  thus  suggest- 
in;,-  the  inference  that  the  plaintiff's 
'■:<\:<\  was  unimproved.  3.  The  sale 
tnnk  place  at  Brandon  instead  of 
P'Mtage  la  Prairie.  .■Ildrirli  v.  C(Ui- 
ik/i;  Permanent.  (1807)  24  .\.  R.  lo.^ 
and  National  Bank  of  .liistralasia  v. 
('nited  Hand-iu-IIaiiil.  lite..  Co.. 
(iS^ro)  4  A.  C.  ,^0i.  followed.  Car- 
ruih.er.'!  v.  Ilainilton  Pyovident  & 
!.o,i)i  Society,  XII,  60. 


\T.  Satisfaction. 

Conveyance    of    Equity    of    Re- 
demptior  in  Discharge  of  Debt,]  — 


To  an  action  upon  covenant  in  a 
ii;ortgage.  defendant  pleaded  that  he 
had  conveyed  the  equuy  of  redemp- 
tioi;  to  B.,  who  conveyed  it  to  the 
mortgagee  in  discharge  of  the  debt. 

Held,  a  go(Kl  c(iuitable  jilea. 

After  the  conveyance  to  B.  there 
V,  as  an  implied  obliga'.i'^in  in  equity 
on  his  part  to  indemnity  the  mort- 
i.;agor  against  the  debt. 

(Jiicere —  Whether  in  such  a  case 
the  relation  of  (irincip.al  debtor  and 
surety,  as  between  the  mortgagor  and 
B.  was  constituted,  I-'orrest  v.  Gib- 
son. VI,  612. 

Evidence  of  Default — Po.'i.ws.'iion 
— Payment  of  Ta.ves  i.f  E:idenee  of 
f'o.ises.^ion.] — The  plaintiff  brought 
ejectment  in  iSq,'?  for  the  lot  of  l;md 
in  f|uestion,  upon  which  he  had  made 
;i  ir.ortgage  in  1875,  and  set  up  that 
all  claim  under  the  mortgage  was 
li.-.rred  by  the  Statute  of  Limitations, 
.inrl  that  it  must  be  presumed  to  have 
bem  s;iti->fied.  and  that  neither  the 
mortgagees  nor  ;iny  person  claiming 
Ihrnugh  then'  hail  attempted  10  take 
)iosses-ion  r\  the  property  until  the 
year  iS()j.  The  defendant  relied  on 
a  sale  under  the  power  of  sale  in  the 
ntortgage,  which  toik  place  in  the 
year  1877,  and  claimed  that  he  had 
in  iSoi  ac(|uired  the  property  by  ;in 
agreeiucnt  of  sale  fr'>m  the  imi'chascr 
under  the  mortgage.  'ITie  defcnd- 
.'int,  in  Jii;''\  1802,  took  actual  pos- 
session of  the  jiroperty,  put  a  fence 
around  '  and  erected  a  dw'.lling  up- 
on it.  I  here  was  no  direct  evidence 
of  default  in  p.ayment  of  the  mort- 
g.ige,  but  a  notice  of  intention  to  ex- 
ercise the  power  of  sa'e  in  it  was  ino- 
duced.  dated  20th  Xovend)er,  1876, 
"."his  notice  was  in  the  usurd  form. 
;.nd  liad  indorsed  ■  ii  it  .1  certiticate 
of  service  on  !'ie  plaintiff  by  ;i  b.aililT, 
since  deceased  whose  lianduriting 
was  proved.  The  conveyance  under 
the  i)ower  of  -ah'  was  proved,  dated 
■  '■•ill  Jime.  18-7  and  ^ome  entries 
showing  that  there  had  been  a  mort- 
gage sale  were  produced  from  a  so- 
licitor's docket.  The  taxes  on  the 
lot  since  they  were  first  levied  in  i88j, 
and  up  to  the  present  titne,  were  paid 
by  the  dcfend.ant.  and  those  through 
whom  lie  claimed.     The  plaintitY  had 
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done  iiotliing  to  assert  his  title,  or  his 
right  of  possession,  from  the  time  of 
tlic  mortgage  sale  up  to  the  issue  of 
the  writ  of  ejecuiieiu. 

Held,  that  uiuier  tiie  circumstances 
ll'.erc  was  sulTicieni  evidence  to  prove 
default  in  payment  of  tiie  mortgage 
in  the  absence  r)f  any  e\idt.nce  to  tlie 
contrary,  and  tliat  the  service  of  the 
notice  of  stile  and  the  s;de  mider  the 
power  were  sufficiently  proved. 
Ihiglics  V.  Riuitlrdi^r,  X,  i,?. 


VII.  Pi.i;.\i)iN(;  .\Ni)  !'k.\ctic'e. 

Parties  _  Surety.]— \  surety  for 
payment  of  a  mortgage  caimot  lie 
n.ade  a  ptirty  to  a  foreclosure  bill, 
and  the  Court  in  such  ;i  case  has  no 
jurisdiction  to  mtike  a  personal  order 
against  him  for  payment.  Real  lis- 
laic  J. (hill  Co.  \.  M,)lcsz>.\irtli.  Ill, 
IK). 

Parties  —  Hill  by  Sim'iror  Only 
of  Three  Trustee  Morti:,(i,iiees.]  — 
On  ;i  bill  for  foreclosure  tiled  by  the 
surxivor  of  three  trustees,  who  were 
mi>rtgagees.  but  had  no  hencl'icial  in- 
terest in  the  mortgage  moneys — 

Held,  on  demurrer,  that  the  repre- 
sentatives of  the  deceased  joint  mort- 
gagees were  not  necessary  parties  to 
the  suit.     Laiiihile  v.  MeLareii,  \'I1I, 

Action  Immediately  After  De- 
fault.]— //,■/(/.  that  mortgagees  ma\' 
proceed  in  eciuity  for  a  sale  of  the 
mortu.'iged  property  immediately  af- 
ter default  in  payment,  notwithstand- 
ing that  their  mortgage  contains  a 
power  of  sale  which  could  not  be  ex- 
ercised until  after  the  lapse  of  a 
named  period.  Allan  v.  The  }[ani- 
toba  c'V  .\'"rth-Jl'estcrn  Railway  Co.. 
re  Gray  et  al.  Xo.  i.  XI.  io6. 

Dispute  Note  —  Poteer  of  Regis- 
trar to  Take  .leeounts  ti7u'«  Dispute 
Note  Filed — Costs  of  Abortive  Sale.] 
— Held,  that  the  registrar  has  power 
to  include  in  the  plaimifT's  account 
costs  of  an  abortive  sale,  on  issuing  a 
decree   after  dispute  note   filed;   but. 


in  case  of  a  contest,  has  no  power  to 
adjudicate  on  the  weight  of  evidence, 
'ihe  proper  course  is  to  take  a  decre; 
with  a  reference  to  the  Master.  Cam- 
eron \.  Mellroy.  I.  -'41. 

Decree  Where  Service  by  Publi- 
cation. |  _  //(•/,/,  where  defendant  i^ 
.-■erNed  by  publication,  it  is  necessary 
to  mo\e  in  Coitrt  for  a  decree.  In 
other  cases  where  there  is  no  defence, 
or  where  the  answer  admits  the  facts 
er.titling  the  ])laintilT  to  a  decree,  cir 
amounts  to  a  disclaimer,  and  the  de- 
fendants are  sni  juris,  decrees  niay 
is>ue  on  prrecipe.  Maniti)ba  6" 
Xorth-]Vcst  Loan  Co.  v.  Harrison. 
II.  2i. 

Master's  Office  —  Parties  —  Prior 
P.neuinbraiieer — Delay.] — In  a  mort- 
gage suit  the  usual  praecipe  decree 
was  i-.sue(l  directing  a  reference  to 
ihe  .\'aster.  and  a  sale  on  default  of 
iiayment. 

The  Master,  amongst  other.;,  made 
II.  an  execution  creditor.  ;i  party  in 
liis  ot'tice  and  settled  the  priorities-  a? 
f(ll(iws:  II.  first,  the  plaintiff  sec- 
(  nd,  and  L.  M.  &  P.  third.  H..  rely- 
ing on  having  ])roved  her  claim  in 
this  suit,  allowed  her  writ  of  execu- 
tion to  expire,  and  so  lost  her  prior- 
ity. Seven  years  afterwards  the 
plaintiff  revived  the  suit,  and  a  final 
order  for  sale  was  made.  The  ^alc 
proving  abortive,  the  plaintiff  gave 
notice  of  motinii  for  tin  order  inter 
alia  that  a  time  be  appointed  to  pay 
ilic  sum  due  the  i)laiiUiff.  and  in  de- 
fault, that  all  the  defendants  be  fore- 
closed. 

Held.  I.  That  H,.  being  a  prior  en- 
cumbrancer, should  not  have  been 
made  a  party,  but  that  the  plaimitT 
having  acquiesced  in  the  .Master's  or- 
der, and  in  M.'s  claim  being  proved, 
c.innot  now.  after  the  great  lapse  'if 
tiiue.  take  exception  to  it.  2.  That 
H.  cotild  not  he  foreclosed,  nor.  mi- 
ller the  circumstances,  dismissed  from 
the  proceedings. 

Order  made  foreclosing  the  defevid- 
ant  by  hill  and  subsequent  encum- 
brancers, on  default  of  payment,  wiili 
leave  to  H..  if  not  paid  ofif.  to  api>^v 
for  a  sale,  or  that  the  plaintiff  pay 
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her  or  stand   foreclosed.       Lcggo   v. 
ihibaudcau.  VII,  38. 

And  sec  Allan  v.  Manitoba  cr  Xurlli- 
ll'cstcni  Kailz>.'ay,  XII,  57. 

Master's  Office  —  Added  Defend- 
ant —  When  Bound  by  Decree  — 
I'rrm  of  Accounts.]  —  i.  Where  the 
party  broiiglil  into  tlie  Master's  of- 
tifc  under  iiolice  pruvidcd  f(ir  liy  rule 
117,  (Jueen's  Bench  Act,  iSyj,  takes 
no  steps  to  have  the  decree  varied  or 
set  aside,  he  cannot  afterwards  ob- 
jtct  to  the  plaintiff's  riglit  to  a  de- 
cree of  foreclosure.  2.  Where  the 
[ilaimiff  has  served  a  party  with  such 
notice  to  come  in  and  prove  his  claim 
;i^  a  sul)se(|uent  encumbrancer,  he 
c:innot  afterwards  raise  an  objection 
that  the  pariy  so  served  has  no  lien 
'■'.:  the  land,  ^.  A  mortgagee,  in 
!i;;i!giiig  his  accoimts  into  the  .Mas- 
;i;\-  office,  should  charge  himself 
with  the  net  proceeds  only  of  any 
iitns  or  profits   received  by   him  f)Ut 

f  I  he  mortgaged  premises,  leaving 
:1r  encmnbrancer  to  surcharge  if  he 
ri insiders  the  mortgagor  entitled  to  a 
':'i'jer     credit.       I'iiiUips     v.     I'rout. 

xir.  143.  *  ■.  t 

Notice  of  Credit.]  —  Held,  where 
:;;  a  mortgage  suit,  a  payment  is  made 
ilnring  the  time  fixed  for  redemption, 
lUiil  no  notice  of  credit  is  given,  there 
-liould  be  an  order  referring  it  to  the 
\!;.-ter  to  fix.  or  the  order  may  itself 
li\.  ;i  new  day  for  payment.  ^[ani- 
/i''.j  &  Xin-lh-li'est  Loan  Co..  v. 
V(.'/>r//,  II,  125. 

Foreclosure  Instead  of  Sale] — In 

:;  mortgage  suit,  the  Master,  after 
'■.:•  uring  evidence,  ordered  a  sale  in- 
■  1  ad  of  foreclosure,  as  being  iiKjre 
'  1  neficial  for  infant  heirs.  Upon  ap- 
;.a!  — 

■/(■/(/,  that  the  evidence  showed 
i  ..t  a  sale  would  not  realize  the 
'  intiff's  claim,  and  foreclosure  was 
'■  :a  -ted.  A  rule  to  govern  appeals 
I'l'ii;  tiie  Master  uiion  r|uestions  of 
; :.it  approved.  Landed  Hanking  & 
!    tn  Co.  V.  Anderson.  Ill,  270. 

Hedemption  —  Period  For.]  — 
I'i  id,  there  should  be  only  one  period 
I'i  six   montiis   allowed   for  redemp- 


tion, for  all  parties,  mortgagor  and 
subsequent  encumbrancers.  /Isli- 
doien  V,  Xasli.  Ill,   ^,7. 

See  also  Receivers. 
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I.  Boundaries,  Alteration  of. 

Local  Option  —  Liniiis  ,>f  Muni- 
elf'ality  Clianged  —  I'ote  Taken  in 
Ai-a'  Municipality.]  —  The  Munici- 
pality of  North  Dufferiti  pa>sed  a 
i.i  cal  Option  by-law,  No.  64.  Sub- 
secpiently  the  munici[)alily  was  divid- 
ed, six  of  its  eleven  townships  being 
included  in  the  new  Municipality  of 
Dufferin,  composed  of  twenty-five 
tdwiiships. 

Later  on  the  Council  of  the  Muni- 
cipality of  UutTerin  passed  a  by-law. 
No.  22.  rei)ealing  by-law  No.  64  of 
the  former  Municii)ality  of  North 
DufferiiL  This  by-law  was  submit- 
ted 111  all  the  electors  of  the  new 
ii'unicip;ility  and  carried. 

liy  the  Municipal  Act,  1890,  s.  .396 
(,  R.  S.  M.,  e.  100,  s.  ,ii0),  it  is  pro- 
vided that  ■■  Every  Council  may  re- 
I'lcal,  alter  and  amend  its  by-laws 
from  time  to  time."  save  as  by  that 
.\ct  restricted. 

On  a  motion  to  quash  the  by-law 
No.  22— 

Lleld.  that  the  new  nuinicipality 
had  power  to  repeal  by-law  No.  64. 

Held,  also,  that  the  by-law  came 
ur.der  the  control  and  power  of  the 
new  municipality,  only  as  applying  to 
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tlic  lerritory  affected  liy  it,  and  it  was 
only  to  liiat  extent  tliat  it  liecanie  a 
l)\-law  if  liu    new   niunici[)ality. 

I'lie  two  year.--,  before  llie  Ijy-law 
cnuUl  he  repealed.  nin>t  lie  counted 
from  llie  time  it  wa>  made  to  ajipiy 
to  llie  territory  originally  affected  by 
it.     Poxlr  V.  ihiit\')-iu.  VIll,  _'S6. 

Debentures.  |  _  The  defendant 
miimeijialily  issued,  in  Octol)er.  iSSj, 
(iehentures  payal)l(.-  to  hearer,  in  ''id 
of  a  railway  Company.  The^e  de- 
l)entm-es  were  issued  under  a  hy-la\v 
passed  in  .Sepiemhcr,  i<S8j.  In  the 
following  year  this  ])y-law  was  legal- 
ized antl  confirmed  hy  statute.  The 
bonndaries  of  the  niunicipaliiy  were 
afterwards  changed,  and  the  name 
changed  from  the  .Municipality  of 
Morris  to  The  Rural  Municipality  of 
Morris.  'I'welve  of  these  debentures, 
with  interest  coupons  attached,  came 
into  tile  possession  of  tlie  jilainiiffs. 
who  brouglii  an  action  thereon  and 
moved  for  final  judgment  by  sum- 
mary procidiu'e  under  section  ,^4  of 
l"he  (,)"tei;'s  F>encli  .\ci.  Amongst 
other  defence-  the  defendant  set  up 
tliat  it  was  no:  the  same  municipality 
that  had  issued  the  debentures,  ami 
that  the  by-law  was  procure'!  to  be 
passed  by  fraud,  and  that  the  pass- 
age o\  the  .\ct  conhrming  -ame. 
tlirougii  the  legislature  was  obtained 
l>y  fraud  and  wilhiuit  the  knowledge 
of  the  members. 

Held.  I.  That  the  niunicipaliiy  was 
liable,  because  the  -Acts  changing  the 
I)oundaries  preserved  rights  already 
ac(|uired.  _'.  That,  even  if  the  by- 
law could  be  (piestioned  after  the 
lapse  of  eight  years,  the  defendant 
was  barred  liy  the  statute  confirming 
it.  London  and  Canadian  Loan  & 
.-li^i-ncy  Co..  V.  Morris.  VII.  12S. 

Debentures.]— An  adilition  of  ter- 
ritory to  a  nuuiicipality  since  the  re- 
covery of  a  judgment  made  no  (bf- 
fcrcnce  in  the  liability  of  the  defend- 
ants; for,  by  section  .iS  of  The  Muni 
cipal  Act,  the  Municipal  Commis- 
.sioncr  is  exclusively  charged  witli  the 
adjustment  of  tiie  assets  and  liabili- 
ties of  the  municipalities  whose  boun- 
daries arc  in  any  way  changed.   Lon- 


don  and   Canadiiin   Loan   &  Agency 
Co.  V.  Morris.  IX.  t,"';. 

Debentures.  I  —  After  the  issue  of 
tile  debenture  sued  on  in  this  action, 
ilu  boun(larle•^  of  the  defendant  .Mun- 
icipality were  changed  by  the  legisla- 
ture adding  some  new  towiiship>.  auj 
detaching  tlie  Town  of  Gladstone. 

Held,  that  the  effect  of  the  statutes 
44  Vic.  c.  7.  s.  4.  and  46  &  47  Vic, 
c  66.  s-s.  I  &  4.  was  such  tliat  the 
defendant  Municipaliiy  was  liable  for 
tiic  dibeuture  in  question,  notwith- 
standing the  altered  boundaries.  Cil- 
li'spic  v.   ll'rsthonrnr,  X.  656. 


II.    Rv-L.XWS    .\N"!i   Rli.SOI.UTIONS. 

Dairy  Inspection  _  ('tra  I' ires.] 
— The  City  of  Winnipeg,  relying  on 
seclioiis  51^3  and  (.07  of  The  Muni- 
cipal .Act  and  section  17  of  ^~  \'ic., 
c  _'o,  pa>sed  a  by-law  for  inspectint!; 
aiiil  regulating  d.'iiries  and  licensing 
\erdors  of  milk. 

Held,  that  ;i  provision  rerpiiring  tlie 
owners  of  ;ill  dairies  whose  milk  wn^; 
sold  in  the  City  to  submit  to  an  in- 
spection and  to  take  out  a  license, 
wlieiher  their  riairies  were  in  the  Ciiy 
oi-  not.  was  ultra  z'ircs  and  illegtl  mi 
far  as  it  ;ii)iilied  to  the  owners  of 
dairies  who  did  not  sell  their  milk  in 
the  City,  but  to  other  persons,  who 
miglu  or  might  not  sell  it  there. 

IfclJ.  also,  that  section  .?  of  the 
by- law.  which  rerpiired  applicants  for 
licenses  to  s.atisfy  the  health  officer 
of  the  City  befo.e  licenses  could  is- 
■-ue,  and  left  it  in  his  power  to  decide 
V  ho  should  have  a  license  and  who 
should  not.  was  also  ultra  viirs  as  an 
illegal  delegation  of  authority  whieli 
the  Council  itself  should  exercise. 
A'l-  Elliott  and  The  City  of  lP'innit''t;. 
xr,  358. 

Dairy  Inspection  _  Ultra  I'lVrf  1 
— The  City  of  Winnipeg  having,  in 
assumed  exercise  of  the  powers  con- 
ferred by  The  Municipal  Act,  s.  500, 
as  amended  by  57  Vic,  c.  20,  s.  17; 
58  &  59  Vic,  c  32.  s.  16,  and  59  Vic  , 
c  15,  s.   16,  passed  a  by-law  for  the 
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ii.cnsiiig,  inspecting  and  regulating 
(u'  dairies  and  vendors  of  milk  ami 
i'>  r  preventing  tlie  sale  or  use  of  milk 
la-  other  foot!  products  until  compli- 
ai'ce  witli  rcgulatinns,  an  application 
was  made  to  quasli  it  vmder  section 
,^^5  of  The  Municipal  Act. 

Held,  fullowing  Dillon  on  Miinici- 
fal  Corl'orations.  s.  yi,  and  Mcrritt 
V.  Toronto,  jj  A.R.  J05.  that  all  >uch 
li>-Ia\vs  should  lie  cunstrued  strictly. 
,Mal  that  any  anihiguily  or  doulii  as 
III  the  extent  nf  the  powers  conferred 
on  Mnnici|)alities  to  luake  hy-laws  is 
ti>  he  determined  in  favor  of  the  gen- 
eral puhlic  as  against  the  grantee  of 
ilic  power,  especially  where  such  hy- 
laws  afTect  the  rights  of  liherty  or 
property  of  a  citia'n,  and  that  the  hy- 
law  in  que-ition  should  he  quashed 
because  some  of  its  provisions  were 
i;r reasonable,  and  others  exceeded 
the  powers  conferred  by  the  Act. 

The  following  are  the  provisions 
ill  dared  to  h-  ohjcctionahle  hy  the 
judgment : — 

1.  The  hy-law  is  so  worded  that 
Slime  carriers  of  milk  from  points 
nntsidc  the  City,  as  railway  Compan- 
ii  s,  might  he  required  to  procure  li- 
censes ;is  vendors  r>f  milk,  or  other- 
wise they  would  he  subject  to  the 
penalties  imposed. 

2.  It  provides  thai  in  case  any  ani- 
mal is  found  to  be  affected  with 
tiil)ercular  disease,  it  is  to  be  separ- 
ated from  all  others,  and  kent  apart 
initil  it  is  [)roved  hy  iu'^pection  that 
tlii'  animal  has  recovered,  and  in  the 
'Ml  .mtime  the  owner  is  prevented 
from  selling  the  milk  from  the  other 
cows  in  the  dairy  until  a  f'.irther  in- 
^ji'.'ction  shows  that  thev  have  no' 
•' -ntracted  tlic  disease.  This  further 
iii-pection  is  to  he  made  not  less  than 
•\\n  weeks,  nor  luore  than  eight 
vrcks,  after  the  first,  which  puts  it 
in  the  power  of  the  inspector  arbi- 
tr.arily  to  keep  the  dairy  closcil  for 
(  eht  weeks. 

,?.  The  by-law  further  provides  for 
■in  inspection  of  dairies,  and  a  re- 
P'  rt  as  to  whether  the  regulations 
have  been  complied  with  or  not :  but 
a  license  is  to  be  issued  only  if  the 
Market,  License  and  MealtJi  Com- 
niittec  gives  no  contrary  order  to  the 


health  ofticer.  which  jiuts  it  in  the 
power  of  that  conunittee  arbitrarily 
to  deny  a  license  even  when  there 
is  a  favorable  report. 

4.  The  hy-law  further  provides 
that  in  no  case  where  the  regulations 
ha\e  not  been  complied  with  shall  the 
lu'.alth  ot'licer  issue  a  license,  but  con- 
tains a  provision  that  the  Council 
may  override  all  that  and  direct  a  li- 
cense to  issue,  which  opens  a  wide 
door  to  favtiritism,  and  makes  the 
by-law  une(|nal  in   its  provisions. 

5.  The  liy-law  im])oses  a  special 
lax.  charging  so  luuch  for  licenses 
and  a  further  fee  of  50  cents  for 
every  ow.  contrary  to  the  provisions 
of  sections  ,^,?,^  and'  3,^4  of  The  .Muni- 
cipal  Act. 

6.  It  is  further  [)rovided  that  if  a 
licensee  adds  any  cow  ti)  his  stable, 
he  must  'ving  it  to  the  inspector's 
-table  to  lie  inspected,  and  pay  a  fee 
of  50  cents,  whether  he  intends  to  sell 
her  milk  or  not. 

7.  The  by-law  further  provides  that 
the  inspector  may  inspect  any  cows 
or  cattle  in  the  City,  whether  the 
owner  is  or  is  not  selling  milk  or  any 
other  food  products  of  these  cows  or 
cattle,  and  may  collect  from  tlie  own- 
er a  fee  of  50  cents  per  head  for  such 
inspection,  which  is  nltva  vires  of  the 
.Act.  Re  Taylor  and  The  City  of 
II  'innipe};.  XI.  420. 

Dairy  Inspection  —  f/Zni  r/n'-s-.] 
—  .\rter  the  dfci'-ion  in  l\'e  Taylor 
ami  City  of  //'/inif/'.'.s,'.  ir  M.  R.  420. 
the  legislature  by  60  \'ic..  c,  jo.  s.  14. 
amended  section  59,^  of  The  .Muni- 
cipal .\ct.  R.  S.  M.,  c.  100.  by  giving 
the  Municipalities  additonal  powers 
in  conne  tion  with  the  regulaton  and 
I'censing  of  milk  vendor^  and  inspec- 
tio  (if  cows  and  stables,  and  the 
Council  of  the  City  then  pa>-ed  a 
new  by-law  for  the  same  purposes  as 
the  former  b\-law,  which  had  been 
f|ua--hed.  .Application  was  then 
in.ade  to  (|uas!i  the  new  by-law. 

The  I'ollowing  objections  taken  to 
it  were  not  sustained,  and  it  was  held 
tl.at  the  by-law  was  not  unreasonable 
ru-  ultra  I'ires  in  respect  of  any  of 
them  : — 

I.  That  although  the  Council  has 
power    to    prevent    and    regulate    the 
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sale  of  milk  in  the  City,  clause  3  as- 
siiiiicd  tf)  regulate  the  sale  of  milk 
outside  of  the  City  limits  for  use  in 
the  City,  and  to  pass  regulations 
which  might  prevent  a  citizen  from 
going  outside  the  City  an<l  purchas- 
ing some  milk  for  his  own  use. 

2.  That  the  hy-la\v  would  enahle 
the  veterinary  surgeon  to  delay  the 
second  insi)ection  of  cows  found,  on 
a  first  insi)ection,  to  he  affected  by 
disease,  ,'uid  thereby  to  injiu'e  the 
dairymen. 

.^.  That  by  clause  12  of  the  by-law. 
tlie  issue  of  a  license  in  a  disputed 
case  is  left  to  the  discretion  of  a 
Committee  of  the  Council  who  might 
exercise  it  in  an  arbitrary  and  unfair 
mamier.     But — 

//('/f/,  that  the  Council  has  no  auth- 
ority to  pass  a  by-law  re(|uiring  a  li- 
censed vendor  of  milk,  when  asked 
Ijy  a  health  officer  or  veterinary  in- 
spector, to  state  where  he  obtained 
the  i.iilk  he  has  sold  or  is  about  to 
sell,  along  with  a  provision  for  can- 
cellation of  licenses  and  other  penal- 
ties for  an  infraction  of  the  by-law. 
because  the  effect  would  be  that,  un- 
der threat  of  liability  to  a  penalty  for 
not  .giving  the  information,  a  licensee 
might  be  compelled  to  make  a  discov- 
ery which  would  subject  him  to  a 
penalty. 

//('/(/,  also,  that  it  is  ultra  vires  of 
the  Council  to  pass  a  by-law  recpiir- 
ing  a  vendor  of  milk  to  permit  a  sam- 
ple or  samples  io  be  taken  for  exam- 
in.'ition  without  compensation  under 
penalties  in  case  of  refusal.  Re  Tay- 
lor and  The  City  of  iriiuiil^fi; :  Re 
/r/;;;.'.'7v.s,'   Ihiiry' By-Laze,  XIl,    18. 

Shop     Closing  —   I'liccrtaiiity  — 
Jhlci^aliini    tif    i'lizccrs   —    Pircctory 
or  hnpcrativc  Requirements  of  Stat- 
ute—  Couvietion   Bad,  Altliouiih   not 
Quashed  if  By-Lazi'  Bad  on  its  Pace.] 
— The  City  of  Winnipeg  having,  un- 
der The  Shops  Regulation  Act.  R.  S. 
M  .    c     i.io,    s.    .^.   as   amended   by    57 
"""       c.  42,  s.  2.  passed  a  by-law  re- 
;    ,'     ^    L;.  't  and  shoe  shops  to  close 
it  /   ■        ,  .   except  on   Saturdays  and 
ii.      1,     .ir.v    liefore  any  civic   holiday 
.    •'    •u'-ing  the  days  on  which 
1,  -ion    of    the    Wiiuiipeg   In- 

dustr''\i  Kxliibition  Assocation  is  be- 


ing held,  the  applicant  was  convicted 
of  a  breach  thereof  by  a  magistrate, 
when  he  a|.;)lie(l  for  a  ccrtiarari  to 
remove  the  conviction  in  order  10  get 
it  (luashed. 

Held,  that  the  by-law  was  bad  for 
ur.certainty.  and  also  ultra  z'ircs  be- 
cause the  Council  delegated  the  pow- 
er of  fixing  certain  of  the  days  when 
the  shops  might  remain  open,  to  the 
Ivxhibition  Association. 

Held,  also,  that,  although  it  was 
too  late  to  move  to  quash  the  by-law, 
a  conviction  under  it  might  be  quash- 
ed, since  the  invalidity  was  apparent 
(.1;  the  face  of  it. 

Per  Taylor,  C.  J. — When  an  objoc- 
lion  is  taken  before  a  magistrate  tliat 
a  by-law  under  which  he  is  asked  to 
convict  is  illegal,  the  illegality  must 
apifear  on  the  face  of  the  by-law 
and  no  evidence  should  be  received 
to  show  how  it  came  to  be  passed,  or 
that  there  were  irregularities  or  fail- 
ures to  comiily  with  statutes  in  and 
about  the  introduction  and  passing  of 
the  by-law.  The  provisions  of  t!ic 
Act  rer|uiring  a  petition  signed  hv 
three-fourths  of  tlie  occupi'Ts  of 
sl-,(ji)s  of  the  same  kind  prior  to  the 
passing  of  the  by-law.  tiiat  the  by- 
law should  be  passed  within  one 
month  from  the  receipt  of  the  peti- 
tion, and  that  tiie  by-law  should  be 
published  before  the  date  on  wdiicli 
it  was  to  take  effect,  are  ;lirectnry. 
and  not  imperative.  Re  Cloutier,  XI. 
220. 

Reeve,  Presence  of.]  —  A  by-law 
icciuiring  the  iireseiice  of  tile  ree\e 
as  a  condition  of  the  transactiem  of 
business  at  a  meeting,  is  invalid. 
ReR.  E.v.  Rel.  Pacaud  v.  Dubord.  111. 
15. 

Fixing  Rate  of  Wages.]  —  It  is 
not  ultra  rires  or  in  itself  unreason- 
able for  the  Council  of  a  Munici]i:il 
Corporation  to  provide  by  resolution 
tb.at  contractors  on  corporation  works 
should  agree  to  pay  their  laborers  or 
other  workmen  not  less  than  a  stated 
mininnun  rate  of  wages,  and  that 
such  minimum  rate  should  be  paid  to 
all  laboring  men  to  lie  employed  on 
any  contracts  for  corporation  work. 
or  on  any  new  construction  work  uii- 
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(Icrtciken  by  tlie  Corporation,  althougli 
competent  workmen  might  he  liired 
at  a  lower  rate  of  wages. 

In  this  case  it  was  shown  lliat  the 
defendants'  Council  had  acted  on 
such  a  resolntion  for  three  years, 
aiid  evidence  was  given  to  sliow  that 
the  rate  i)rovi(led  was  not  more  th;in 
a  fair  hving  rate  of  wages  in  tlie 
City,  and  tliat  the  Council  was  actu- 
ated by  the  belief  that  it  was  not  in 
the  interest  of  the  City  to  have  *a 
number  of  its  citizens  employed  at 
less  than  a  fair  living  wage. 

Xo  evidence  was  given  to  'show 
that  defendants'  Council  had  so  act- 
ed through  any  fraudulent  or  impro- 
|nr  motive. 

Held,  that  the  numer  in  dispute 
ai'ipeared  to  be  a  (|r.e>tion  ot  imlicy 
in  the  government  (if  the  City  as  to 
the  expediency  of  which  the  rate- 
payers and  not  the  Court  should  pro- 
iiiiunce,  and  that  the  plaintiff's  mo- 
tiuii  for  an  injunction  to  restrain  the 
•  kfendanls  from  continuing  to  act  or. 
till'  resolution  complained  of  'shnukl 
!)'■  dismissed.  A'i7/v  v.  C'/.'v  c/'  W'in- 
nlfcg,  XII,  87. 


HI.     Pkocekdixcs  !\  CoL-.\(ir.. 

Prima  Facie  Regular.  ]  —  Meet- 
ings of  a  Municipal  Council  are  prima 
i'iicit'  regular  and  valid,  and  a  person 
.uting  as  clerk  at  these  meetings  is. 
./•  facto,  the  clerk.  Ri\^.  fix'.  Rcl. 
i'iica\id  \.  Piihord.  III.   15. 

Special  Meetings.]  —  It  is  imt 
'.'■•'.Iiiii  the  powers  of  the  Comicil  of 
:i  .Municipality  to  proside  for  pay- 
li'iiit  of  the  expenses  of  counsel  and 
". 'tnesses  in  attendance  upon  a  Fioyal 
<' mmission  apjiointed.  under  section 
'4,-i  of  The  Municipal  .\ct.  to  incpiire 
i!;ii)  the  financial  affairs  of  the  Cor- 
pi  ration:  but  the  Council  might  pro- 
Iicrly  authorize  the  employment  of 
rriunsel  and  iiayment  of  other  expens- 
C-;  in  npjKising  a  bid  introduced  into 
the  legislature  to  abolish  the  Munici- 
pality and  apportion  its  territory 
among  the  adjoining  Municipalities. 


Resolutions  of  the  Council  making 
such  provisions  had  been  passed  at 
si)ecial  meetings,  but  the  notices  call- 
ing the  meetings  did  not  in  any  way 
specify  the  business  to  be  taken  up, 
as  re(|uired  by  .sections  J84  and  j88  of 
the  Act. 

Held,  that  the  resolutions  must  be 
(puished  (in  th.at  ground. 

Sciitblc  —  That  if  the  Council  had 
power  to  apply  the  funds  of  the  Mun- 
ici|)aliiy  for  any  of  the  purposes 
dealt  with  in  the  resolutions,  it 
should  have  proceeded  by  by-law. 

L'pon  appeal — 

Held,  the  'Council  of  a  Mu'iicipal- 
iiy  at  the  close  of  the  first  meeting 
of  the  year,  and  of  eacii  meeting 
;ifterwards.  afljourned  to  meet  ag;iin 
at  the  call  of  the  reeve.  Svdise(iueiit 
meeiings  were  held  throughout  the 
\ear  upon  notices  issuetl  by  direction 
of  the  reeve  whenever  it  was  neces- 
.-ary  to  call  a  meeting.  These  notices 
(lid  not  contain  any  motion  of  the 
subjects  or  matters  that  were  to  be 
trtken  into  consideration  at  the  meet- 
u-.gs. 

On  the  apidicalioii  of  a  rateiiayer 
to  ciuash  a  by-law  and  two  resolu- 
tions of  the  Council  passed  at  meet- 
ings called  i:i   that   way — 

Held  (  Dubuc.  J.,  dissenting),  ib.at 
the  meetings  in  question  were  not  re- 
gular but  s!)ecial  ir.eetings  within  the 
meam'ng  of  sections  J84  and  288  of 
The  Municii)al  .\c1.  and  that  under 
tlie  latter  section  the  applicant  was 
entitled  to  succeed.  A'('  Macdoitald. 
followed.  A'''  Rural  Muuieipalit\  of 
}faed<'iiahl.   S..  ,^8_'. 


I\'.  llt'.iiWAVs  Axti  niTciu:.s. 

Liability  to  Repair.] — A  Muni- 
eipality  i--  iioi.  by  the  connuon  law, 
ar.swerable  in  damages  occasioned  by 
defective  high\\a\s  or  bridges.  A 
general  statute  provided  that  "all  the 
roads  and  road  allow;inces  within  the 
Province  shall  be  held  to  he  under 
the  juri-diction  of  the  Municipality 
within  the  limits  of  which  such  road.s 
or  road  allowances  are  situated,  and 
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such  Muiii(.-i|i,-ilily  ^liall  lie  charged 
witli  the  mainUiKince  oi  the  same, 
witli  siicli  assistance  as  they  may  re- 
ceive frum  time  to  time  from  tlie 
Governniein  of  tlic  Province.  " 

Held,  that  this  statute  docs  noi  im- 
pose npon  Mimicipalities  any  liability 
for  such  damages.  Il'dllis  v.  Tlw 
Mimicipalily  of  .Issinil'diii.  IV.  S9. 

Liability  to  Repair  —  let-  ami 
Siuiiy.'  (Ill  .S/i/iTi'i///,'.  I — The  phtintilt's 
claim  wa--  for  damages  for  an  injury 
sf,slainetl  by  falling  upon  an  icy  slope 
which  iiad  formed  on  a  sidewalk  in 
the  City  of  Winnipeg  adjacent  to  a 
public  well  supi)iied  with  a  pump 
which  was  daily  used  by  a  large  num- 
ber of  people.  The  well  was  one  of 
about  sixty  (irovided  by  the  Corpora- 
tion and  maintained  at  its  expense, 
and  a  nund)cr  of  men  were  employed 
by  the  Cori)oration  whose  duty  was 
to  visit  the  wells  from  time  to  time 
diu'ing  the  winter  and  remove  or  re- 
(liice  the  tuounds  of  ice  on  the  side- 
walks and  around  the  punips  caused 
by  the  freezing  of  the  water  that  drip- 
ped from  them  or  was  spilled  from 
pails  while  Ijeing  carried  away.  One 
of  these  employees  was  on  the  spot 
on  the  very  day  of  the  accident,  and 
did  not  consider  it  necessary  to  do 
anything  for  the  intriiose  of  making 
the  place  more  safe  for  foot  passen- 
gers, and  otiier  employees  of  the  City 
whose  duty  it  was  to  report  unsafe 
eruditions  had  passed  the  place  on 
the  same  day  anil  made  no  report  up- 
on it. 

The  trial  Judge  found  on  the  evid- 
ence tliat  the  ice  mounds  and  slope 
on  tlie  sidewalk  had  been  caused,  not 
from  tlie  water  that  dripped  from  the 
pump  or  was  spilled  in  filling  iiails 
there,  liut  ])y  the  spilling  of  water 
from  tile  pails  while  being  carried 
all  iig  the  sidewalk  or  in  the  filling  of 
other  vessels,  and  so  were  the  result 
of  negligence  on  the  part  of  other 
persons  and  not  of  any  faulty  con- 
struction of  the  pump  or  its  approach- 
es ;  and  that  the  place  w  here  the  ac- 
cident happened  was  not  shown  to 
have  been  a;  the  time  more  unsafe 
than  many  other  spots  on  the  side- 
cal  conditions,  when  freezing  and 
walks  are  frequently  rendered  by  lo- 


t  ha  wing    f(jIlow    each    other   at    short 
imervals. 

Held,  I.  'I'hat  the  ntere  allowance 
of  the  formation  and  continuance  of 
c:b>tructi(jns  or  dangerous  spots  in  the 
liigiiways  due  t(/  accumulaiiejn^  of 
snow  cir  ice  may  amr)unt  to  non-re- 
I)air  for  which  the  Corporation  would 
be  liable,  but  in  every  such  case  the 
(|uestioii  to  be  deiermined  is  whether, 
taking  all  tiie  circumstances  into  con- 
sideration, it  is  reasonable  tf)  hold 
tliat  the  .Municipality  shoidd  have  re- 
moved the  danger.  City  of  Kiitjistoii 
V.  Jh-i'iuhiii,  (iSi/))  27  S.  C.  K.  46, 
followed.  J.  That  in  the  present  case 
it  would  not  l)e  reasonable  to  hold  the 
defendants  liable,  as  there  were  >>o 
many  such  wells  in  the  City,  Usually 
l)laced  at  street  crossings  and  in  con- 
stani  use:  and  to  keep  tiie  sidew.iiks 
near  ihem  completely  free  from  ice 
or  roughened  by  chopping  or  sprink- 
ling some  substance  upon  them  wmiM 
ha\e  been  well  nigh  impossible.  Tay- 
lor V.  C//.V  of  ll'innil'Cg,  XII.  479. 

Liability  to  Repair  —  .\'C^lii^i'n,\- 
—fitch-holes  in  H'iiitcr  Roads— 0!>- 
jcitioiis  not  Raised  at  Trial.]  —  .Ap- 
peal from  the  judgment  of  the  Coun- 
ty Court  of  Portage  la  Prairie  agani>t 
the  defendants. 

The  plaintilif's  claim  was  for  dam- 
ages for  injury  to  a  horse  caused  liy 
i;i '11 -repair  of  a  highway  by  reason  of 
the  continued  existence  of  a  series  of 
deej)  pitch-holes  produced  by  tral'lic 
in  the  snow-covered  surface  of  a 
li;a\elled  road  in  the  defendant  Muni- 
cipality. 

There  were  ten  or  twelve  of  these 
pilch-holes  in  almost  uninterrupted 
succession  at  intervals  of  only  a  few 
feet,  varying  in  depth  from  i  i" 
.^^  or  4  feet  below  the  level  of  the 
tra\el!ed  snow  road,  and  the  descent 
into  them  was  very  steep. 

Tiie  evidence  also  showed  that  th. 
dep.tii  of  tlie  snow  outside  the  one 
beaten  trail  was  so  great  that  it  w.'.s 
iii-'possible  for  a  loaded  sleigh  sucli 
as  the  |iiaintiff  was  driving  to  turn 
out  so  as  to  avoid  tlie  pitch-hcles, 
and  tiiat  tiic  defects  in  tlie  road  had 
existed  for  a  considerable  time  and 
cmild  iiave  been  remedied  by  a  sni.ill 
expenditure  of  money. 
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//.•/(/  (Bail).  J.,  (li.^sfiumg).  that. 
iir.dcT  sictiiMi  6i.S  (if  Tlic  Mtinici|ial 
Act,  R.  S.  M..  0.  100.  tlio  (Icl'Linlanis 
wire  liable  for  the  damages  sustain- 
ed l)v  the  plaimitf.  Cuswcll  v.  St. 
Mary's  Rmid  Co..  (iSOy)  jS  U.  C.  R. 
.'47.  and  ll'alhcr  v.  City  of  Halifax. 
(hSS.p  i()  X.  S.  R.  ,^7i.  Cas.  Dig. 
175.  followi'd. 

The  liahilit..  of  tlie  Municipality  for 
!,(;n-repair  heing  limited  by  section 
619  of  the  .Act  to  that  p(jrt!oii  of  a 
road  on  which  work  has  been  per- 
formed or  public  improvements  made 
by  the  immicipality,  or  which  has 
been  in  some  way  assumed  by  it.  ob- 
jection was  taken  on  the  hearing  of 
the  appeal  that  there  was  no  direct 
e\idence  that  such  had  been  done: 
but  the  Comity  Court  Judge  slated 
that  it  was  not  (lisf)uted  before  him 
thai  the  .Municipality  was  botmd  to 
keep  the  road  in  repair,  and  b.e  found 
that  it  was  a  road  of  very  consider- 
able importance  leading  into  the 
Town  of  Portage  la  Prairie  and  at 
all  times  nuich  used. 

Ifcld.  following  Proctor  v.  Parker. 
(iSi)9)  12  -M.  R.  3J9.  that,  by  not 
r;ii>ing  the  objection  at  the  trial,  the 
■  lefence  had  waived  strict  jn'oof  of 
the  circumstances  rendering  the  Mun- 
icipality liable  to  keep  the  road  in 
rei)air.  Kennedy  v.  Portage  la  Pra- 
!V,v.  XII.  634- 

Regulating  Traffic  —  .l/(j/(7  Fide 
i'y-l.a'e.] — The  Legislature  of  Man- 
iiob.a  liaxing  enacttd.  by  section  50,^ 
of  The  Municip.'d  Act.  as  amended 
by  5S  \'ic..  c.  J,2.  ?.  14.  that  Rural 
Municipalities  might  pass  by-l;iws 
"  for  regulating  or  prohibiting  the 
ptissage  of  traction  engines,  thresh- 
ing mtiehincs.  or  other  heavy  vehicles 
'i\er  highways  or  bridges  upon  high- 
ways, and  for  provicling  the  penalty 
in  case  of  the  violation  of  the  provis- 
ions of  such  by-law."  t'v  defendtmts 
ptissed  a  by-law  providing  that  no 
traction  engine,  steam  engine,  thresh- 
ing machine,  or  water  tank  should 
rass.  or  he  transported  over  any  of 
the  highw.ays  within  the  defendant's 
Municipality,  except  at  the  sole  risk 
of  the  owner  of  such  engine,  ma- 
chine, etc. 


//(•/(/.  thiit  this  was  not  a  bona  fide 
exercise  of  the  jjower  conferretl  by 
the  .\ct,  as  it  neither  regidtited  nor 
prohibited  the  passtige  of  the  en- 
gines, etc..  and  that  the  by-!;iw  w;is 
/(///•(;  'i'ires  of  the  Council.  Me.Uil- 
lan  V.  Porla,^e  la  i'rairie,  XI.  _m(). 

Ditch  Constructed  Along  High- 
way Between  Two  Municipalities 
—  I  iiantlioriced  lPork'.\  —  The  iim- 
\isions  of  The  Muncii);d  .\ct,  R.S.M., 
c.  100,  anil  amending  .\cts.  reititing 
to  higliw.ays  between  adjoining  Mun- 
ieii);ilities.  recpiire  the  joint  tiction  of 
the  Councils  of  the  two  Municipali- 
ties in  any  work  upon  the  same. 

The  |>laintirf.  whose  Lands,  situtited 
in  ;i  Municiptility  adjoining  thai  of 
defend;ints.  had  been  overilowed  with 
water  and  his  crops  damaged  in  con- 
secpience  of  the  negligent  construc- 
tion of  a  ditch  along  the  highway  be- 
tv,  een  the  two  Municipalities,  cl.aim- 
ed  d;un;iges  in  respect  thereof.  It 
was  ()ro\ed  that  the  work  h;id  been 
done  by  the  authority  of  one  of  the 
Ward  Committees  of  defendants' 
Council,  but  the  council  had  not  ])ass- 
ed  any  resolution  or  by-law  or  mo- 
tion providing  for  the  construction 
of  the  ditch  in  tjuestion,  and  h;id  not, 
in  any  formal  manner,  tiuthorized  the 
W'.ard  Connnittee  to  execute  such 
work. 

//(■/(/,  that  the  work  done  was 
wholly  nitra  -eires  of  the  dcfendant.s' 
Council,  and  that  the  defeuflants  were 
I'ot  liable  for  the  acts  of  their  agents 
ci'nipl.'iined  of.  which  were  wholly 
bevond  the  scope  of  their  authority. 

The  iilaintifT  relied  upon  two  reso- 
lutions of  the  Council  authorizing 
the  treasurer  to  pay  out  moneys  for 
ward  tipproprituions  on  the  orders  of 
thr  chairman  of  the  W'.'ird  Commit- 
ti-es.  and  upon  the  fact  that  two  pay- 
ments on  account  of  the  work  had 
been  made  by  the  Council. 

Held,  that  this  was  i.o  sufficient 
evidence  of  the  adoption  of  the  work 
by  the  Council,  so  as  to  make  the  de- 
fendatUs  thereby  litible.  although  the 
ditch  hafl  been  negligently  ;uid  im- 
I)roper!v  constructed,  and  thtit  the 
plaintifT  must  he  non-suited.  Atchc- 
snn  V.  Rnral  Xlunieil^aUty  of  Portage 
la  Prairie.  IX.   192. 
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Street  Railway— /;.n/i<.?iT'c'  A'/'a'/// 
to  (sr  of  Stiu'ct  for  rniiiiu'ny  Pur- 
fost's  —  Powers  of  Municipal  Coun- 
cils —  "Portion  of  Street."] — Muni- 
ci]ialities  in  Manitoba  are  tlie  crea- 
tures (if  the  leRislalure.  and  liave 
(inly  siR-Ii  powers  as  are  expressly 
ciMilerred  njioii  tlieni  liy  the  Icgisla- 
tnre.  or  implied  as  iiu-ident  thereto, 
or  necessary  to  he  cxercise'd  in  order 
to  carry  inio  effect  the  powers  ex- 
pressly pi  veil ;  and,  therefore,  witli- 
oin  express  legislative  sanction,  such 
a  Mnnicipality  lias  no  power  to  con- 
fer npon  any  person  or  Corjjoration 
an  exclusive  right  to  ojierate  street 
r;'.ilw;iys  (in  any  of  its  streets  or 
highways. 

The  City  of  Winnipeg,  by  hy-law 
jiassed  in  iSSj.  assumed  to  grant  to 
the  plaintiffs,  for  twenty  years,  "  the 
exclusive  riglit  to  such  portion  of  any 
street  or  streets  as  shall  he  occupied 
hy  said  railway."  and  the  pkiintiffs 
claimed  an  injunction  to  prevent  the 
defendants  from  operating  a  compet- 
ing line  of  street  cars  on  tracks  par- 
allel to  them  on  the  same  streets. 

The  Charter  of  Incorporation  of 
the  City,  c.  ,U),  of  tiie  Statutes  of 
Manitoba.  i)assed  in  iSSj.  gave  it  no 
express  power  to  grant  any  exclus- 
ive rights  or  monopoly  of  tlie  use  of 
the  streets,  1)ut  provided  that  the 
Council  might  pass  by-laws  "  for 
aiuliorizing  the  construction  of  any 
street  railw.ay  or  tramway  upon  any 
of  the  streets  or  highw;iys  within  the 
City."  and  the  plaintiffs'  .Vet  of  In- 
corjiorrition,  c.  ^".  of  the  stattucs 
p;!Ss(.(!  in  the  same  year,  gave  them 
"  full  power  and  authority  to  use  and 
occujiy  any  and  sucli  parts  of  any  of 
the  streets  (ir  hi.ghways  of  the  City 
as  may  be  required  for  the  purposes 
of  their  railway  track,  the  laying  of 
the  rails  and  the  running  df  the 
cars,"  suli.iect  to  the  terms  of  any 
agreement  lielween  the  i)laintifTs  and 
the  Ciiy  relating  to  the  same. 

Held,  that  there  was  nothing  in 
cither  statiUe  enabling  the  City  to 
grant  the  exclusive  rights  claimed  bv 
the  plaintiffs;  and,  also,  that  even  if 


red  to,  the  exclusion  intended  liauiig 
n(j  application  hiteraliy  across  the 
wiiole  width  of  the  streets  in  (pies- 
tion.  but  only  longitudinally  as  far  as 
the  plaintiffs'  tracks  extended,  li'in- 
ni/^e^  Street  Ntiil'.eny  Co.  v.  iVinni- 
/»i',C'  lilectrie  Street  kaiiteay  Co..  l.\, 

2\(). 

Strict  Construction  of  Powers 

.S'(//i'  of  Road  .llhneanec  —  Compen- 
sation— Statutory  Xotiecs — li'ai'eei:] 
— A  Rural  Municipality  passed  a  by- 
law closing  up  ;in  original  road  al- 
lowance and  selling  it  to  M..  who 
owned  the  land  adjoining  on  one  side. 
W.  owned  and  resided  ui)on  the  laml 
adjoining  on  the  other  side.  Tlieru 
\v;is  another  road  by  which  W.  had 
access  to  his  land,  but  it  w.-.  not  so 
convenient,  as  it  re(|uircd  him  to  trav 
ed  a  nnich  greater  distance  in  goinc; 
to  and  returning  from  the  market 
town,  and  oilier  lands  which  he 
owned.  Compensation  to  W.  wis 
not  provided  for  in  the  by-law.  ii'ir 
did  the  Municipality  provide  ,iiiy 
other  coineiiieiit  ro;id  or  access  to 
W'.'s  land.  The  public  notices  that 
were  po-led  up  pursuant  to  section 
.|,vT  of  The  Municipal  Act  were  no- 
tices of  an  intention  to  close  up  the 
road  allowance,  but  said  nothint; 
about  selliii.g  it.  Ujion  an  applica- 
tion to  fiuash  the  by-law — 

Held.  I.  That,  under  section  440  of 
The  .Municipal  Act.  it  is  only  when  a 
person  would  be,  by  the  closing  of 
the  road,  excluded  from  all  ingre-s 
or  egress  \o  or  from  his  land,  that  he 
can  demand  some  other  convenieii! 
r(-ad  or  way  of  access.  If  there  is  an 
existing  road  wdiich  would  have  -- it 
isfied  the  rcfptirements  of  the  land,  if 
jirovided  for  the  use  of  such  dwner 
in  lieu  of  the  highway  closed,  then 
the  case  is  not  within  the  section.  It 
may  not  be  so  convenient,  and,  if  so, 
then  it  is  a  case  for  compens.-uion.  J. 
That  it  is  not  a  condition  precede-it 
to  the  passing  of  the  by-law  that 
compensation  should  be  given,  or  pi'o- 
vided  for  in  the  by-law.  3.  That  the 
objection  that  no  notice  was  given, 
pursuant  to  section  435  of  The  ^luni- 


the    City    had    such    power,     it    had    I  cipal    .Act.   of  an   intention   to  pa? 
failed  to  confer  such  rights  upon  the    |  by-law    for    selling    this    road    allow- 
plaintiffs  by  the  by-law  above  refer-    '  ance  was  fatal,  and  the  applicant,  by 
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iiiuliiig  at  tlie  meeting  (if  tlie  Couii- 

i   at   which   tlic  by-law   w;is  jiassicl, 

i.il  (ihjfctinR.  was  not  estopped  from 

ling  exception  to  tlie  want  of  no- 

i.     4.  That,  considermg  the  cxten- 

r   powers    pf)s>essed   \>y    Miiniciiia! 

iincils.   and  the  danger  there  is  of 

1  >e   heing   used  unwisely,   if   not   to 

ive  the  interests  of  private  individ- 

.]-.   they   should   he  held   to  a  strict 

inpliuiice     with     the     statutory     re- 

.:!renieiits    when    proceeding    to    ex- 

i>i^e  these  powers.       White  v.   The 

itral   Municifality    of    Lonisc,    Vil. 


-S 1 . 


\',    OlTIlKRS. 

Custody  of  Books  of  Municipal- 
ity-1— It  is  the  duly  ot  the  clerk  oi' 
Mimiri|)alily  under  the  .Manitoh;' 
Aitmicipal  Act,  to  keep  the  iiooks  and 
ncords  of  the  .Municipality  and  of 
the  Council  in  Jiis  oflicc  or  in  the 
lii.acc  aiipointed  hy  tiic  Council,  and 
niiiier  the  reeve  nor  any  other  ])er- 
Miii  lias  any  authority  to  take  any  of 
ilnse  hooks  or  (lajiers  out  of  the  cus 
tody  of  tlie  clerk. 

.\  ratepayer  applied  to  the  clerk  to 
inspect  the  inimites  of  the  meetings 
"f  Council  and  for  certitied  copies  of 
ixriain  resolutions,  tendering  the  pro 

I  rr  fees. 

//(■.'(/,  thai  tite  clerk  could  not  ex- 
cr.se  himself  fcr  refusing  the  demand 
n  the  ground  that  the  reeve  had 
ikeii  away  the  hooks  to  Winnijieg 
I'^r  use  ill  cert.ain  litigation  agtiin^t 
tile  Municiptilily.  and  that  he  cmild 
::"t  get  the  honks  or  papers  so  as  to 

II  niply  with  the  demand:  and  a  iniii 
'■  i^uts  was  granted.      h'r  i'litidv.  X. 


\'I,  Torts. 

Arrest  Made  by  Police,]   —  Tlic 

I '  :.rter  of  the  defendants  provided 
i'T  the  api)ointmcnt  of  a  police  force, 
•iie  meniiiers  to  he  aiipointed  hy  .'ind 
I" 'Id  oflfice  during  the  pleasure  of  ;i 
!'  tird  of  police  commissioners.  The 
'Vteiidnnts    provided    tlie   pay   of   the 


men.  A  niemher  of  the  force  arrest- 
ed the  phiintiff  for  an  alleged  i)reach 
of  a  i)y-law  of  the  defendants. 

Iltiil,  in  an  action  for  assault  and 
false  imprisoimiem,  that  the  defend- 
ants were  not  liable.  Wishart  \.  The 
i'lty  (if  Hnuidoii,  IV',  45.V 

Remedy  —  ./;-/'//ni^((n.|  — In  the 
absence  of  negligence,  a  iKirly  injur- 
ed by  the  acts  of  a  .Municipttl  Coun- 
cil c;m  only  resort  to  the  arbitration 
pro\i(led  for  i)y  The  Municiiial  .\ct. 
.Ichi'Siiii    V.    r<ifl,ii;t-   1,1    I'liiirir,    \\. 

No  By-Law  Authorizing  Act,  |  — 
The  statement  ol  claim  tdlegeil  thtii 
the  defendtmt.  by  consiruciing  in  a 
negligent  ;ind  improper  manner  a 
ditch  tor  draintige  purposes,  litul 
ctiused  the  pkiiiitilT's  kuid  to  be  over- 
llowed  with  w.ater.  whereby  he  litid 
sul'fered  damages,  bin  did  not  tdlege 
that  any  by-l;iw  litid  been  ptissed  by 
the  Council  of  the  .Municiptilily  tuith- 
oriziiig  the  construction  of  such 
drtim.  it  wtis  demurred  in  on  the 
ground  th.at  ihe  plaintilT's  remedy 
was  coiitinetl  by  section  (i(>5  of  The 
.Muiiicip.al  .\ct  in  ;ui  tirbitrtuioii. 

Held,  llitit  it  w;is  unnecesstiry  to  de- 
cide wlieiber  thtit  section  prevents  ;i 
p.arty  from  resorting  to  an  action  in 
case  of  damage  resulting  in  tlie  man- 
ner .alleged  where  neg'igenee  is 
charged.  Iliii  as.  under  The  .Muiii- 
cip.al .\ct,  sections  4<So  and  597,  a 
Municiptdity  has  no  pnwer  to  con- 
struct drainage  works  except  under 
,a  hy-ltiw  duly  ii.assed,  and  the  st.ale- 
ir.ent  nf  cltiini  did  not  show  that 
there  htid  Wvn  tiny  by-law  to  tiuth- 
orize  the  work  in  (piestinii,  for  rdl 
that  ai)peared  the  work  might  li;i\e 
bieti  done  without  statutory  author- 
ity, and  the  demurrer  should  be  over- 
ruled with  costs.  Foster  v.  Muiii- 
eil'iility  ('I    l.ansd'>zene.  .\ll.  41. 

Negligence  in  Exercising'  Statu- 
tory Powers  —  A.'/.c///  "f  .Setidn  — 
.Irl'itrcilion.]  —  The  plainiilT  chiimed 
<lamages  in  an  action  against  the  de- 
fendant Municipality  for  injury  caus- 
ed to  his  land  and  crojis  liy  the  negli- 
gmt  and  wrongful  construction  of  a 
dilcli    by    the    CorportUion,    in    conse- 
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(liKiiCf  f)i'  uliioli  waliT,  (livertfil  from 
itr-  natural  i-oui-m.'  imd  i-Dllcctcil  in  tlu' 
tlildi.  DMTtldwt'il  ni)i)n  plaiiuit't'.s 
l.ind.  Tliis  work  liad  Ijt'cn  done  un- 
der a  l)j-la\v  simply  authorizing  tlio 
expenditure  of  money  uiion  the  ditcii 
in  (piestion,  wliicli  was  dug  wliolly 
Upon  land  imder  the  control  of  the 
Municipality. 

Ili'ltl.  that  such  a  hy-law  cmild  not 
make  Lawful  an  act  causing  damage 
by  Hooding  private  lands;  and  that 
un  action  will  lie  against  a  corpora- 
tion for  doing  what  the  legislature 
has  authorized,  if  it  lie  done  negli- 
gently so  ;is  to  cause  damage  to  the 
plaintilT.  the  recovery  hy  arhitration. 
ur.der  section  ()6-i  of  The  Municipal 
Act,  hcing  confmed  to  any  damage 
necessarily  resulting  from  the  exer- 
cise of  such  jiowers  ;  and  it  makes  no 
difference  that  the  corjioration  exer- 
cised proper  care  in  the  selection  of 
its  servants  and  .agents  if  they  acted 
within  the  scope  of  their  ein|)loy- 
mcnt.  /'lister  v.  Miitiicipality  of 
Lansdoii'Hc,  XII,  41. 


VI  [.  Actions. 

Debentures.  I  —  In  an  aciion  up- 
011  a  debenture — 

//(•/(/,  th.at  plaintiff  could  recover 
on  a  coui)on  for  .l^.^o.oo  interest  on  the 
debenture,  notwithstanding  the  pro- 
vision in  the  statute,  1881,  c.  ,^.  s.  81. 
against  the  issuing  of  any  l)oiul.  bill, 
note,  debenture,  or  otlicr  undertak- 
ing of  a  Municipality  for  less  than 
$100.  Gillcsl>ic  V.  Miiitici[>ality  of 
ll'rsthounir,  X,  656. 

Pleading.]  —  In  declaring  against 
a  Municipality  for  damages  to  plain- 
tiff's land  arising  out  of  the  con- 
stiuction  of  drainage  works  by  de- 
fmdants.  it  is  necessary  to  allege  that 
such  ditch  or  drain  was  within  the 
territorial  limits  of  the  Municipality. 
/■Itclu'soii  V.  Portage  la  Prairie.  IX. 
192. 

Execution— .Van (/ (7 ;« 1(5  ^.v  Sheriff 
— Production  of  Assessment  Rolls  — 
Clerical  Error   in   Col^y  —  Delay  in 


Mahinn  .If't'lication  for  Mandiimns 
huihility  to  Obey  the  irrit.\  —  The 
sheriff,  ha\ing  in  his  h.ands  an  iin- 
satistied  execution  agair.st  the  ik - 
fer.dant  Municii>;dity,  ))rocccdcil  un- 
der section  ()(>,i  of  The  .Nlunicipal  .\ci. 
K.  .'^.  M.,  c.  100,  and  served  a  copy 
o'  the  writ  of  execution  on  tlie  se  - 
rct.iry-tre.isurer  of  the  Municip.ili  y 
or.  rjih  June,  iHq.V  On  the  J5iit 
July  following  lie  demanded  the  pVi 
diictioii  of  tile  assessment  rolU  fur 
;he  pur|)ose  of  striking  a  rate  to  sat- 
isfy the  execution,  but  the  secretary 
tie.isurer  refused  to  comply  with  ihr 
demand.  On  the  J~tli  October  fol- 
lowing, the  sheriff  made  a  siniihu'  de- 
m;iiid,  and  h.aving  nut  with  a  similar 
refusal,  he  ;i))plie(l  for  a  mandamus. 
to  compel  the  secret.ary-treasurer  \> 
Iiroduce  the  rolls. 

In  the  copy  cif  the  writ  served  on 
iJth  June,  there  was  a  clerical  error, 
the  year  i8f),^  being  written  in  tw  1 
I-'laces  instead  of  1890,  but  enoni^'i 
ii'fnnnation  appeared  in  the  copy  to 
show  th;it  the  error  could  not  mis 
lead  any  one. 

//(•/(/.  I.  That  the  apjilication  was 
rightly  made  by  the  slieriff  riinl  not 
by  the  plaintiffs.  2.  That,  in  view  of 
the  express  wording  of  s-s.  663  and 
( ()4  of  the  Act,  the  proceedings  wer..' 
properly  directed  against  the  secrc- 
t;,ry-treasurer,  instead  of  against  ili^- 
Municipal  Council.  .V  That  the  ap- 
plication was  not  too  late,  althuiigh 
the  collector's  rf)]ls  had  been  made  up 
and  completed,  the  t.ax  notices  >oiit 
I'Ut.  and  some  taxes  had  already  been 
jiaid.  The  first  sicps  taken  by  the 
sheriff  were  in  ample  time  to  enahle 
tlie  Council  to  m.ike  the  rccpiircd  levy 
thtmselves.  and  they  cannot  take  ad- 
\antage  of  their  own  laches  and  neg- 
lect to  prevent  the  law  being  carried 
out.  4.  That,  even  if  the  sherilT 
would  have  been  unable  to  strike  the 
rate  and  arrange  for  the  necessary 
le\y,  the  same  year  as  recpiired  liy 
the  statute,  that  would  be  no  reas  'ii 
for  refusing  the  writ,  for  mere  in- 
ability to  oliey  the  writ  has  not  in  all 
cases  been  considered  a  sufficient  rea- 
son for  refusing  it.  Reg.  v.  Bir- 
itiingham.  Etc..  Raik^'ay  Co..  2  Q.  B. 
47;  Reg.   V.  Great   JVestern  Rail:ca\ 
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Co..   I    E.  &   B.   25,-(;   Ri'g.   v.    Vorh. 
Xr.K'casth'.  lite.   Kiiili.ay  Co.,   \(y  (J. 
!!    Hik),   rt'lifd  on.     Lundon   c'r   Can 
iiJiaii  V.  Morris,  IX,  .^77. 
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MUTUAL  CONTRACTS. 

.V('('   CoNTHAlTS. 


MUTUAL  COVENANTS. 

.Vi'i-  C()Vi;nanis. 


NAVIGABLE   WATERS. 

Obstructions  —  l'li\uliii<^.  |  —  A 
I'eelaratidii  ;tllcged  tliat  tiie  plaintiffs 
".lie  (iwiiers  of  sieanilioats  aeeiis- 
i"i;;ed  to  iiavigaie  the  l-iod  Kiver; 
:!  H  the  Red  Ri\er  \v;is  a  iiavi^ahle 
li'ir;  that  there  was  no  other  nnile 
i'mt  iilaiiitiffs'  hoats;  tliat  defendant, 
V  liiNt  ilie  |)laintirfs  were  so  navigat- 
'!ir,  "  nnlawfnlly.  wrrjiinfiilly  ;ind  iii- 
Miiionsly  l)l(_H-ked  ii))  and  nh^tnieted 
til"  s;ii(i  river  with  lotj^  and  tiniher. 
I'lid  therehy  ol)strueted.  impeded,  liiii- 
'!« rod  and  prevented  from  n.-ivigatinii- 
:l:r  said  rivir  with  their  said  hoais. 
and  continued  tlie  said  ohstniction 
for  a  long  space  of  time,  whereliy 
iliiring  all  th.at  time  the  plaintiffs 
urre  hindered  and  ohstnicted  from 
;!;!\  ijiating  the  said  ri\er;"  and  al- 
'ai:v(\  special  damage. 

Held,  had,  n])fin  demurrer.  Xorth- 
I't'rst  .\'ari<:ation  Co.  v.  Walker,  III. 


Obstructions  —  Pleading;.]  —  The 
(kckiration,  set  out  in  tlie  case,  for 
obstructing  the  nanvigation  of  a 
river  .and  thus  delaying  the  plaintiff, 
upon  demurrer — 

Held,  good.  Xorth-lJ'cst  Xaz'iga- 
t'on  Co.  V.  Walker.  IV,  406:  V,  ^7- 

Obstructions— L/(;/»i7i7_v  of  Bridge 
Comically.] — The  defendants  by  their 
charter   were   empowered    to   erect   a 


toll  bridge  over  tlie  Red  River,  aiul 
it  re(|nire(l  that  the  bridge  should  be 
provided  with  ;i  draw  or  swinu;.  so 
ei'i'.structed  as  to  ;iiiow  sutVicient 
•Space,  not  less  tlian  Ho  feet,  for  the 
passage  of  boats,  rafts,  etc.  .Xfter 
the  bridge  had  I)een  constructed,  the 
two  ends  were  carried  aw.ay,  leaving 
the  swing  jiortion,  however,  uninjur 
ed.  i''or  the  purpose  f)f  a  tcuipor- 
.iry  hridj^e.  pendinu  repairs,  fiijcs 
were  (lri\en  iiUo  the  lied  of  tJR'  river. 
Iiut  no  obstruction  vvas  pkaeed  under 
till'  swing.  The  iilaintiffs'  r.aft.  in  cle- 
seending  ihe  river.  w;is  driven  by  the 
current  ag.iinst  the  piles,  bmken  .and 

lost. 

//.'/(/,  that  the  |)ublic  h.ad  no  right 
to  Use  .any  other  ■•\ku\'  than  ih.it  pro- 
vided for  by  the  ch.irter.  _>.  Th.ii 
the  P.ridge  Coir.p.any  were  I'utitled  to 
elect  ;i  tempor.ary  bridge,  and.  for 
thai  purpose,  to  drive  the  piles.  ,\. 
Where  both  (larties  have  eipial  rights 
in  a  nruigab'e  river,  it  must  be 
siiown.  in  order  to  luaintain  an  ac- 
tion, that  the  defendant  has  exercised 
his  righis  in  such  a  manner  .is  to  un- 
rea>ou;dilv  impede  or  d.el.av  the  pl.ain- 
tiff.  A'. '/.>•/<>//  v.  A','(/  River  Kria'ge 
Co..  I,  .'35. 


NECrLIGENCE. 

See  C.\]i\:\v.\«.  1    ( '').    ill 
.See  Tout. 


NEGOTIABLE    INSTRUMENTS. 

.S'('('    .AssiliN-MKXTS. 

See  111)  i.s  .\Nn  XoTEs. 


NEW  TRIAL. 

Perverse  Verdict  —  Xoii-Suit.]  — 
At  the  tri.i!  of  an  action  by  widow 
and  children,  the  presiding  Judge  at 
the  close  of  the  plaintiflf's  case  hcbl 
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lliat  there  was  no  evidence  to  go  to 
tlie  jury.  PlaiiitilVs  counsel  fleclincd 
to  take  a  non-^nit  or  to  permit  leave 
to  Ijc  reserved  to  enter  a  non-suit  in 
Term.  The  Judge  then  told  the  ju'-y 
to  bring  in  a  verdict  for  the  defend- 
ants, and  allowed  no  addresses  by 
counsel.  The  jury  found  a  verdict 
for  the  plaintiff.  Upon  a  motion  in 
Tern-  to  set  aside  the  verdict — 

Ilih!.  I.  That  neither  the  trial 
Jf.dge  nor  the  Court  could  enter  a 
non-suit  against  the  plaintitT's  desire. 
2.  That  the  verdict  would  not  neces- 
sarily be  set  aside,  but  would  not  be 
allowed  to  stand  if  the  trial  Judge 
was  plainly  right  in  point  of  law. 
Rajottc  V.  Canadian  Pacific  Railway 
Co..  V.  3(^5. 


of     Defendant 

Costs.  I   —  Can 


Xcz.' 
se  heard 


Absence 

Llvidcncc  - 
and  decree  in  plaintiffs  favor  made 
on  27th  March,  1883,  when  de- 
fei.dant,  though  absent,  appeared  by 
coimsel.  Cause  re-heard  by  the  Full 
C<  urt  in  Easter  Term.  188,5.  and 
judgment  atliriuing  decree  given  4lh 
b'ebruary.  188.}.  On  6th  I'ebruary. 
1884,  defetulant  prcsentetl  a  pitition. 
pr;.ying  that  the  decree  luight  l)e  set 
aside,  and  that  he  might  be  allowed 
to  adduce  evidence  in  his  owv;  be- 
half, and  that  the  suit  might  be  set 
down  agaiti  for  hearing  and  examin- 
ation of  witnesses,  on  the  ground 
th  it  defendant  was  absent  from  Mar- 
iti'ba.  and  never  made  aware  of  the 
date  of  hearing. 

Ilcld.  that  application  must  be  dis- 
missed with  costs.  .-Ircln'iald  v. 
Goldstein .  I,  146. 

Absense  of  Witness.]  —  A  party 
who  finds  himself  at  the  trial  without 
seme  inipov^nnt  witness,  should  ask 
for  an  adjc  ■  imcnt  of  the  trial  in- 
stead of  prc.eeding  with  the  trial. 
If  he  proceeds,  a  new  trial  will  not 
aftu-wards  be  granted.  Moricc  v. 
Baird.  \T,  241. 

Absense  of  Counsel.] — Mistake  of 
Solicitor  —  Costs.] — On  an  applica- 
tion to  a  single  Judge  in  Court  under 
rule  6.S4,  Queen's  Bench  Act,  1805.  to 
set  aside  a  verdict  obtained  by  plain- 
tiffs at  a  postponed  trial  in   the  ab- 


sence of  defendant's  counsel,  it  was 
shown  that  he  had  not  attended  on 
the  post[)oiiement  owing  to  a  nii^ap 
prehension  not  attributable  to  negli- 
gence as  to  the  date  to  which  the 
trial  had  been  postponed,  and  that  it 
had  always  been  the  intention  of  de- 
fendant to  defend  the  action. 

//(■/(/,  that  the  application  should 
be  granted  on  the  terms  that  the  cust^ 
of  the  day  should  be  costs  to  the 
I'laintiffs  in  any  event,  and  that  the 
costs  of  the  application  should  be 
costs  to  the  plaintiffs  in  the  cause. 
roUock  V.   Goldstein.  X,  6,?i. 

Verdict  Under  £20.]— A  new  trirl 
\'ill  lint  be  granted  on  the  gro\in  1 
iiiai  the  verdict  was  against  the 
weight  of  evidence,  where  the  ver- 
ilict  is  under  £20.  Cleaver  v.  The 
Municipality  of  I'llancliard,  IV.  464. 

Rejected  Evidence.]  —  Necessity 
for  formal  tender  of  rejected  evid- 
ence discussed.  Martin  v.  free  Press. 
VIII,  50. 

Computation  of  Damages.)  — 
Where  the  principle  upon  which  the 
iury  should  proceed  in  estimating 
damages  was  not  made  clear  to  them. 
;i  new  trial  wa■^  ordered  without 
costs.       Pettit  V.  Kerr.  V,  359. 

.S'lV    also    D.A.M.NC.Ks ;    Evidicxle.    II; 
Master's  Office. 


NON-SUIT. 

See  Corporation,  V. 
See  Juiir.MENTS,  II. 


NOr.TH-WEST    TERRITORIES. 

Criminal  Appeal.]  —  In  the  Tcr 

ritories  it  is  not  necessary  that  a  trial 
for  murder  should  lie  based  upon  an 
indictment  by  a  grand  jury  or  a  cor- 
oner's inquest.  Reg.  v.  Connor,  II. 
235- 
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Criminal  Appeal.]  _-  The  Court 
I  i  Ouccn's  Bench  in  .Maiiitoija  has  no 
iH  uor  to  send  a  luihcas  lorpus  to  the 
Xiirtli-West  Territories,  and  will  hear 
;i  1  a|)i)eal  in  tlie  absence  of  the  {jris- 
(^  er.  Upon  a  criminal  appeal  froni 
tl.r  North-West  Territories,  the  orig- 
iiKil  i^apers  should  be  prcjduced.  If 
the  prisoner  cannot  procure  them,  the 
Li'urt  will  act  on  sworn  or  certified 
lopics.     Reg.  V.  Rid,  II,  302. 

Criminal     Appeal.]    —   1.    In   the 

Niirth-W'est  Territories  a  stipendiary 
iiiasistraie  and  a  justice  of  the  peace, 
\u;h  the  intervention  of  a  jury  of  six, 
have  power  to  try  a  prisoner  charged 
with  treason.  The  Dominion  Act. 
).'.  \'ic..  c.  25.  is  not  ultra  zircs.  2. 
'' iu'  information  in  sucli  case  (if  any 
■,;.f(irmation  be  necessary)  may  be 
■,  ken  l)efore  the  stipendiary  magis- 
'i;:ic  alone.  An  objection  tn  the  in- 
i'  m'ation  would  not  be  waived  by 
i''rading  to  the  charge  after  objection 
mI-i  n.  T,.  At  the  trial,  in  such  case. 
'ir  e\idence  may  be  taken  by  a  short- 
':..n(l  reporter.  4.  To  the  extent  of 
■,!:e  p.nvers  conferred  upon  it.  the 
hominion  Parliament  exercises  not 
delegated  but  plenary  powers  of  legis 
lalion.      Reg.  v.  Riel,  II.  321. 


NOVATION. 

Sec  Ei.ECTio.v  OF  Remedies. 


NOTICE  OF  A  RIGHT. 

Actual  Notice.]— 1 1.  J.  B..  on  24th 
1  iccember.  1873.  conveyed  a  i)arcel 
of  land  to  D.,  and.  on  the  24th  Sep- 
tember. 1874.  conveyed  the  same  piece 
'  f  land  to  ^i.  D.'s  conveyance  was 
registered  on  nth  May.  1875.  and 
.M.'s  on  25th  September.  1874.  M. 
was  the  solicitor  for  H.  J.  B.  on  the 
sale  to  D..  and.  on  5th  May.  1874. 
made  tiie  usual  affidavit  of  the  exe- 
ctuion  of  the  deed  to  D. 

Held,  that  M.  had  actual  notice  of 
D.'s  deed  at  the  date  of  the  affidavit 
of  execution.  That  such  notice  would 
lie  assumed  to  ha\e  continued  until 
the  date  of  M.'s  deed,  and  that  his 
(Iced  must  be  postponed  to  D.'s.  Ag- 
vcw  v.  Mortally,  I.  49. 

See  MoRTC.\cES. 

Sec  Register  of  Deeds. 


NUL  TIEL  RECORD. 

Nature  of  Issue— /t/f;//i7v  of  .Ic- 
tiuiis.]  —  Upon  an  issue  of  mil  tiel 
record,  the  only  question  is  whether 
the  record  upon  its  face  shows  that 
the  present  cause  of  action  may  have 
been  the  same  as  that  for  which  judg- 
ment was  recovered.  If  the  plaintiff 
desires  a  closer  examination  of  the 
fiirinir  action,  he  should  tile  a  new 
a^>'gnment,  or  a  rei)lication  denying 
the  identity  of  the  causes  of  action. 
To  an  action  (i)  upon  the  ciinnnun 
counts.  (2)  in  trover.  (3.  4,  5  &  6) 
upon  a  special  contract  for  two  years 
.-ervices.  at  $1,000  a  year;  the  defend- 
ant pleaded  to  all  the  counts  except 
ibat  in  trover,  judgment  recovered  in 
the  County  Court.  The  plaintiff  re- 
plied ;()(/  tiel  reeord.  The  record 
when  produced,  showed  that  the 
plaintiff  had  recovered  for  debt 
$83.33. 

Held,  that  the  existence  of  the  al- 
leged record  sufficiently  appeared. 

I'er  Killam.  J. — i.  The  le.-t  as  to 
the  identity  of  causes  of  action  is. 
whether  the  same  evidence  will  sup- 
pert  both  actions.  Luiiii  v.  iriiiiti- 
/'<•,;',   II.  22-::. 

Nature  of  Issue  —  Evidence.]  — 
Held,  following  l.unn  v.  IViiiiiil^eg, 
II.  225,  that  the  only  c|uestion  upon 
an  issue  on  a  plea  of  iiitl  tiel  record 
is  whether  there  is  remaining  in  the 
Court  in  question  the  record  of  such 
a  judgment  as  the  pleading.^  set  up. 
To  a  declaration  in  covenant  for  pay- 
nierjt  of  money,  and  for  use  and  oc 
cupation,  the  defendant  pleaded  a 
number  of  pleas,  alleging  that  both 
causes  of  action  were  in  respect  of 
rent,  and  setting  forth  various  cir- 
cimistances  showing  a  termination 
of  the  tenancy.  The  plaintiff  rejilied 
that  formerly  he  brought  an  action  in 
the  County  Court  fi^r  other  rent  un- 
der the  same  lease,  in  which  action 
the  same  defences  were  set  up,  and 
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ilic  phiiiitilt  liad  judgment;  a  iraii- 
>crii)t  to  the  Court  of  Queen's  Bench : 
and  tliat  the  judgment  thereliy  hL-_ 
eame  a  judgment  of  the  Court  of 
Queen'>  Bvncli.  Rejoinder,  ;/((/  ticl 
ncunl.  rpon  trial  of  this  issue,  the 
plaintiti  produced  a  transcript  of  the 
procuiure  hook  of  the  County  Court, 
from  which  it  appeared  _  lliat  on  a 
certain  day  the  phiiutit'f  recovered 
against  the  defendant  judgment  for 
$1.^5,  for  deln.  together  with  $20.10 
for  costs,  and  also  produced  the  tran- 
script of  this  judgment,  in  the  statu- 
tory form  from  among  the  records 
of  the  Court  of  Queen's  Bench. 

Held,  the  exi.-tcncc  of  the  record 
as  alleged  was  sul'liciently  proved  hy 
the  production  of  the  transcript  hied 
in  the  Court  of  Queen's  Bench,  and 
that  the  only  judgment  siihsistmg 
w.is  that  recovered  in  the  Court  of 
Ouein's  Bench  hy  the  tiling  of  the 
transcript  there.  Burridiic  v.  lnucs. 
II.  -MJ. 


ORDERS. 


.\i'i'i:.\i.s,   \' ; 
XI ;  Pu.xcTicK 


IruCMENTS.     I.     X. 

XI,  XIII.  XVI. 


During  the  hearing,  it  was  ohject- 
ed  that  the  copies  served  with  the 
n(nice  of  tiie  ai)p!ication  as  retiuired 
hy  section  5  were  not  annexed  to  the 
notice. 

Held,  that  flelivery  of  the  copies 
with  the  notice  was  prohahly  sutTici- 
ent  compliance  with  the  .\cl.  hut  at 
any  rate  the  objection  should  have 
hten  taken  as  a  preliminary  ohiec- 
tion.  In  re  Sutluvlnnd.  landlord,  and 
Pi  rtii^al.  tenant,  XII.  543. 

Costs.] — The  costs  of  proceedings 
under  the  statute  with  reference  to 
overliolding  tenants  should  he  taxed 
according  to  the  scale  of  proceedings 
upon  the  trial  of  an  action  in  eject 
nient.  Citv  af  H'innipcq  v.  Guilcr, 
III.  23. 


OVERHOLDING   TENANTS. 

Demand  Unsigned  —  .Scrz'icc  of 
r.i/'iV.J  not  .liino.wd  to  Xoticc  under 
Section  ~,—!'reliniinary  Objection.^.] 
—In  proceeding  for  an  order  for 
possession  under  The  Overholding 
Tenants  .\ct.  R.  S.  M..  c.  iiJ.  the  de- 
n-.and  in  writing  served  hy  the  land- 
lord under  section  ,^  of  the  Act  re- 
quiring the  tenants  to  go  out  of  pos- 
session was  unsigned,  hut  was  other- 
wise sufficient  in  form.  When  it  was 
served,  its  purport  was  verbally  ex- 
plained to  the  tenants,  who  were  told 
tliat  it  was  from  the  landlord's  agent, 
and  one  of  them  then  went  to  see  the 
latter  about  it. 

//('/(/.  that  the  demand  was  sufifi- 
cienl  under  the  circumstances  though 
m. signed.  Mor-uiii  v.  Leach.  (1842) 
10  M.  &  W.  558.  followed. 


PARENT  AND  CHILD. 

Maintainence.]  — I,  \  father  can- 
not, except  under  C.  S.  M..  c.  t,q.  <. 
II.  be  ordered  to  p;iy  a  sum  for 
maintenance  of  his  child  in  anoth- 
er's custody.  J.  A  decree  cannot  he 
made  against  a  father  for  past  main- 
tenance of  his  chi'dren.  although  pay- 
u'cnts  might  be  iiiad.e  f.ir  that  pur- 
nose  out  of  funds  of  infants  in  Court. 
'/!■,)<>(/  V.  IJ'ood.  II.   108. 

.S'l'i'  (;/.\-(i   HrsiiAMi  .\\n  Wife. 


PARTIES. 

I.    PL.MXTII-r.S. 

II.  Deienu.vkt.s. 


I.    Pl.-MNTIFFS. 

One  Action  by  Two  Persons  Not 
Partners  —  nitJcrent  Claims.]  — 
The  plaintiffs,  husband  and  wife. 
1)1  ought  action  for  tlie  value  of  their 
-irviccs  under  a  contract  made  hy 
the  defendant  wiih  tlie  husband  to 
i.ay  him  $425   for  the  services  for  a 
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ar  of  both  husband  and  wifo, 
iaintiffs  were,  as  ihcy  chumcd, 
I'liigtully  dismissed,  and  sued  he- 
ir the  end  of  the  year  for  a  pro- 
•:i innate  part  of  the  !?4J5.  giving 
e(.iit  for  certain  payments. 
Ifiid,  tiiat  tiie  husband  and  wife 
■iild  not  join  in  one  action  tlieir 
p;iratc  chiims  for  their  work  and 
'''<"]■  done  for  tlie  defendant,  even  if 
!c  dismissal  was  wrongful.  Cniiii- 
r  V.  Mcliwan,  IX.  419. 

.llld    SCr    IlrSll.VNl)    ANM)    Wll-E. 


II.    Deiexpaxts. 

Trustee  and  Cestuis  Que  Trust- 
ent.  I — An  answer  set  up  tliat  the  de- 
fendant acted  not  for  himself  but  as 
:lic  agent  and  trustee  for  five  other 
pcr-ons.  Tlicre  was  no  proof  of  this 
fact  other  than  a  recital  in  the  con- 
ve\ance  to  which  the  rtefentlant  and 
iw'i  of  the  alleged  ccstnis  que  trast- 
ii\t  were  parties. 

Held,  t.  That  the  con\eyancc  was 
:;.■  exidence  against  the  plaintiff.  2. 
Ti'.ii  the  answer  could  not  be  read  as 
t'.ulencc  against  the  plaintiff.  ,v 
Tliat  the  allegations  in  the  answer 
in;;j;ht  be  considered  with  a  view  to 
ilncring  further  investigation  into 
;-::-iiciilar  facts.  4.  That  as  the  ccs- 
•.:.,;■  i/.P'  tnistcut  lived  out  of  the  jur- 
i^iliciion.  the  Court  would  not.  in  its 
i!:M-retioii,  allov,-  further  evidence  to 
'  ■  given.  5.  Oucrrc — Whether,  in 
aiiy  case,  the  defendant  would  be  cn- 
'.iiied  to  have  the  ccst\iis  que  tnistcut 
! '.idf  parties.  Iforsniau  v.  Burke. 
IV,  _M5. 

Trustee  Representing  Cesttii  Que 
Trust.] — See  Lcacock  v.  Clhunlwrs, 
III.  64^;  Gillies  V.  Commercial  Bunk. 

IX.  165. 

Salr.  ot'  Land  —  Party  Interested 

X,  !  Defendant.] — B.,  one  of  sev- 
eral >''ndants,  died,  and  plaintiffs, 
uithou  review  of  the  judgment  or 
sugg.-stion,  issued  a  certificate  of 
ii.lgment,  registered  it  against  cer- 
'.:  :ti  lands  alleged  to  belong  to  y[.. 
a'l.'thcr  defendant,  and  filed  a  bill  for 


.>ale  against  him  and  another  person 
(A),  in  whom  the  title  to  the  lands 
was  vestetl.  The  evidence  disclosed 
an  interest  in  a  person  not  a  party 
to  the  action. 

Held,  that  a  decree  for  sale  and 
for  a  conveyance  should  not  be  made. 
(hihiriti  Honk  v.  McMickcn.Vll.  203. 

Cloud  Upon  Title  —  Action  to 
Remove —  inneecssary  Parties.] — S. 
conveyed  land  to  the  plaintiff,  w!io 
registered  his  conveyance.  S.  after- 
wartls  conveyed  to  Fr.,  who  convey- 
eil  to  Fo.,  who  conveyed  to  the  de- 
fendant. In  a  suit  to  declare  tlie-e 
c<  nveyances  to  be  clouds  upon  tlie 
plaintiff's  title,  and  to  remove  them — 

Held.  Fr.  and  Fo.  were  not  neces- 
sary parties.     Blair  v.  Smith.  I,  5. 


St 


also    Ci.nfD    frox    Title;    Con"- 

TKACT.     Ill      (b)  ;     CoVEXAXT,      I; 

FuArnri.EXT    Convevaxces,  XI; 

IXTEKl'I.EAUEK,        II:  MoKTC.AC.E, 

\Tl;  PAKTXEf^sHir,  II:  I'i.ead- 
ixc,  II:  RAii.R(\\ns,  I:  Real 
Pkopeimv  Act,  I\';  Receivers; 
Specific  Pereor.maxce, 


PARTITION. 

Practice.  |  —  P;irti;ion  proceeilings 
must  be  commenced  by  bill  in  eipiiiy. 
Re  Larocque.  Ill,  2^4. 


PARTNERSHIP. 

I.  Rights    axd    Liaiueities   as   to 
TiiiRn   Parties, 
II,  AcTioxs    \]y  or  AiiAixsT   Firms 

OR    P.VUTNERS. 
III.    LlAlin.ITV    I'V    FSTOPPEE, 

I\',  Actions    for    Dissolctiox    axd 
AicorxTixc. 

\'.  Powers    and    I.iaiiii.itie.-    .\eteu 

Dlssdi.i'TIONS. 
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J.    RuniTS    AND    LlAr,ILITIES    AS    TO 

TuiKU  Parties. 

Power  of  Partner  to  Borrow.]  — 

A  partner  lia>  power  to  Ijurrnw 
money  for  the  puri)u>es  of  tlic  lirni, 
but  if  borrowed  upon  his  own  credit. 
c\en  if  ap])Hed  for  the  purposes  of 
tile  firm,  lie  alone  i>  balile.  I J  ltd - 
sell's  liny  Co.  V.  SlCii.\trt.  W.  S. 

Goods  Purchased  for  Firm,  but 
in  Another  Name.  | — h  was  alleged 
tluU  some  oi  the  goods  were  pur- 
cliased  by  S.  for  bis  own  use.  lie 
having  admitted,  howc\cr,  the  cor- 
rectness of  accounts  delivered  to  the 
firm,  including  these  goods;  and  the 
books  of  the  firm,  which  he  kept, 
liavmg  recogni;a'd  the  indebtedness 
as  of  tlie  firm — 

licit!,  that  the  onus  was  on  the  de- 
feiulants  of  proving  that  goods  were 
so   purchased   by    S. 

S  was  a  member  of  the  firm  of  S. 
&  Co.  lie  purcnasetl  goods  for  the 
use  of  tli(>  firm,  but  said  that  they 
were  for  J.  S.  v\:  Co.,  of  which  firm 
b.e  said  that  bi'^  partners  were  mem- 
bers. 

//(■/(/,  thai  the  firm  was  liable. 
Jfudson's  luiy  ("".  v.  Stewart.  1\',  S. 

Notes — Liability  on  Xotcs  Si^iiiwd 
by  Co-l'artiu'r.\ — Held.  i.  The  im- 
plied authority  of  one  partner  to  sign 
tile  partnership  name,  or  to  make  and 
endorse  noies.  is  limited  to  doing  so 
for  the  ])urposcs  of  the  partnership. 
2.  Where  an  individual  takes  a  note 
made  or  indorsed  liy  a  partnership, 
krowing  that  it  was  not  matle  or  in- 
dorsed for  the  purposes  of  the  part- 
nership, the  onus  is  cast  upon  the 
liolder  of  proving  that  the  partner- 
ship signature  was  given  with  the 
l^nowledge  or  iissent  of  every  mem- 
l>er  of  the  firm.  I'liiitn  Baiik  v.  JUil- 
incr,  I!,  .>So. 


II.  Actions  Bv  or  .\gainst  Firms  ok 
Partners. 

Action  Against  One  Member  of 
rirm.] — Martin,  a  partner  of  the  de- 
fendant, was  not  a  party  to  the  suit. 


and  the  declaration  alleged  that  the 
defeiidant  executed  the  agreement  in 
the  firm  name  of  Martin  &  Curtis,  of 
which  be  was  a  member,  but  had  im 
authority  from  Martin  to  use  his 
ii;m;e  in  ni.aking  aiul  executing  it,  of 
which  want  of  authority  jilainiitT  iiad 
no  knowledge,  but  that  the  defeiul- 
:\m  acted  therein  on  his  own  author- 
ity only. 

I/l'IiI.  that  the  defendant  might  he 
siKil  on  such  contract  seiiiirately 
frcm  Martin.  W'ark  v.  Curtis.  X.  joi. 

.Vi'r  also  Pui.vcir.M.  and  SritETV. 


III.     l.IAIULITV    r.V     EST.)I'1'EI.. 

After  Dissolution  —  SHrctysliii\] 
— Uy  agreement  of  dissolution,  one 
ptirtner  was  to  pay  all  the  liabilities. 
.V  creditor,  aware  of  the  agreenieni, 
gave  time  for  payment  to  this  part- 
mr. 

Held,  that  the  other  partners  wert 
released.     Miiuroc  v.  O'Xfil.  I.  J4;, 

Holding  Oneself  Out  as  Part- 
ner. |—.\ction  against  A.,  B.  and  C 
,-i>  members  of  C.  &  Co..  for  money 
had  and  received  to  tlie  use  of  the 
plaintiff.  Jii  truth  I!..  C.  vV  X.  were 
the  partners.  .\.  had,  to  tiie  know- 
ledge of  B..  but  not  to  the  knowle.lsjc 
of  C.  held  liimsclf  out  as  a  meiiihu- 
of  the  firm. 

JItdd.  that  a  verdict  against  A.,  H. 
and  C.  was  right.  Tlitil  X.,  not  Ix- 
iiig  a  party,  was  an  olijection  tlia; 
could  lie  taken  Iiy  a  |ile;i  in  ;ibatenu!i: 
inly.     Caiiwroii  y.  Caiiwroii.  Ill,  ,^^|^ 

After  Retirement  —  Business 
Xaiiie  —  Xotiee  to  Creditors — Elee- 
tion.  I  —  The  defendant  carried  on 
business  under  the  style  of  Rowe  & 
Co.  She  sold  to  her  husband,  stipi- 
lating  that  the  name  of  the  iu'n 
sh.ould  be  changed,  who  contitiikd 
the  business  under  the  style  of  .V. 
Rowe  &  Co.  Before,  as  well  as  after. 
the  sale,  tlie  husband  was  the  actual 
manager  of  the  business,  and  lieyoiiil 
the  change  of  name,  there  was  noth- 
ing to  indicate  a  change  of  owner- 
ship.     The  defendant  had  dealt  with 
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le  plaintiffs,  and  her  husband  con- 
lUied  the  account,  having  agreed  to 
ay  the  liabilities  of  the  old  business. 
:i  an  action  for  the  price  of  goods 
ilivercd  by  the  plaintilYs  upon  the 
iders  of  A.  Rowe  &  Co, — 

Held,  that  defendant  was  not  liable. 

The  defendant's  husband,  after  con- 
nning  the  business  for  some  time. 
•M  it  to  The  \V,  T,  1'.  &  P.  Co..  and 
!;>  Company  agreed  to  assume  and 
■av  the  liabilities  of  Rowe  iS:  Co. 
'ending  this  action,  the  plaintiffs  re- 

'\ered  judgment  against  the  Com- 
:Liiy  for  the  amount  here  sued  for. 

//(•/(/,  that  this  judgment  was  evid- 
nce  of  the  election  by  the  plaintiffs 
n  look  to  the  Company  for  the  old 
a!)!.     Ricl'.ard  v.  Rowe.  I\'.  lu. 

After  Retirement — Tort— Costs.  ] 
A  partnership  was  dissolved,  but 
Judissolution  was  not  registered.  One 
f  the  iiartners  continued  the  busi- 
i-s  under  the  partnership  name,  and 
■^nmitted  a  tort. 

Ifclil.  that  the  retiring  partner  was 

■.    liable,    there    being    no    evidence 

''■:A.  he  consented  to  or  knew  of  the 

i.tiiuiance  of  the  firm  name.    Phiin- 

!V\  claim  being  small,  his  costs  were 

:'.<-d  at  $50.     I-Uirt  v.  Clarke.  V.  150. 


IV.  Actions  for  Dissoll'tiox  and 

ACLDCNTING. 

Costs.]  —  Usually  the  costs  of  a 
..rtiiership  suit  are  paid  out  of  the 
-sets ;  that  is  what  remains  of  the 
.'itnership  property  after  payment  of 
'Ills,  including  the  balance  due  to 
!\  of  the  i)artners.  Where  the  as- 
;■>  are  insufficient  for  the  payment 
f  costs,  then  the  deficiency  must  be 
"rue  by  the  partners  in  proportion 
"  their  share  of  the  profits,  Curran 
(.  'cj;-(\v,   I\^  450, 


r.ssign    a    judgment    obtained    by    the 
t'lrni?    lloekiii  v.  iriiellanis.  \'I,  521. 

See  also  Iniwnts. 


\'.  Powers  After  Dissolution. 

FoweT3.]—Q lucre — Can   one   meni- 
r  of  a  partnership  after  dissolution 


PATENTS   FOR  LAND. 

Prima  Facie  Evidence  of  Title.  | 
— Where  the  bill  alleged  a  patent,  and 
;isked  that  certain  deeds  to  the  de- 
fendant should  be  set  aside  a^  clouds 
ujjon  title,  and  the  answer  prayed,  by 
way  of  cross  relief,  that  the  patent 
referred  to  in  the  bill  niiglit  l)e  set 
a.-ide  as  a  cloud  upon  the  defentlani's 
title,  that  no  proof  of  the  jiaient  was 
necessary.  That  a  patent  from  the 
Crown  is  prima  faeie  evidence  of 
title.  If  it  be  desired  to  set  up  title 
tlirotigh  a  imrciiaser  from  the  Hud- 
son's IJay  Company  as  against  a  pat- 
ent, evidence  must  be  given  to  bring 
ihe  case  within  The  Ruiiert's  Land 
Act,  iS()S,  (Imp.).  Pritehard  v. 
llaiuK'er.  I,  ~2. 

Setting  Aside  _  Improvidence  — 
Umiiestead  —  Pre-emption. \  —  The 
plaintit'f  made  a  Iinniestead  entry  for 
a  north-west  quarter  .-ection,  and 
pre-empted  the  adjoining  snuth-west 
(piarter  section,  lie  never  went  into 
piissession.  but  resided  continually 
(111  another  lot.  The  defendant  made 
an  entry  for  a  lot  and  took  possess- 
ion, l)ut  on  disctnering  that  his  lot 
was  already  taken  up,  the  Crown  gave 
him  another  lot  in  lieu  of  the  one  for 
vhich  he  made  the  entry.  Me  sub- 
se(|uently  abandoned  the  second  lot. 
and  m;ide  an  entry  for  the  land  in 
(|uestion.  viz..  the  south-west  (|uarter 
section,  for  which  the  plainiiff  had 
made  a  iire-emption  entry,  furnish- 
ing the  necessary  i)roofs  ii>  the 
Crown,  and  went  into  possession  and 
made  improvements.  The  plaintiff 
then  claimed  to  buy  the  (piarter  sec- 
tion from  tiie  Crown,  and  located 
thereon  a  Military  Bounty  Warrant. 
Tlie  land  agent  made  a  report  to  the 
Minister  of  the  Interior,  upon  which 
the  patent  was  issued  to  the  plaintiff, 
the  defendant's  entry  being  rejected 
ou  the  groinid  that  Ik  had  already 
abandoned  two  entries,  and  that  the 
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plaintiff's  entry  remained  uncancelled 
on  the  hooks. 

Held,  that  the  plaintiff's  patent  was 
issued  through  error  and  should  he 
set  aside:  fur  (i)  the  plaintitf  not 
having  eoniplied  with  the  statute,  his 
hi,ineste;id  entry  had  heen  forfeited, 
and  (lid  not  require  cancellation,  and 
the  pre-emption  right  was  forfeited 
with  it;  (2)  the  defendant  had  in  fact 
abandoned  but  one  entry  (the  second 
entry  having  been  substituted  for  the 
first)  and  had  the  right  to  make  an- 
other entry,  and  having  entered  for 
the  land  in  questinn  after  the  plain- 
tiff's forfeiture  look  priority  'ver  the 
plaintiff's  aiiplication  \o  ;■  e  the 

land;   (3)  the  defen 'ant  ,f,  neei 

in   possession  and   impro-  le       iid 

in  good  faith  at  the  time  f  u.e  uiain- 
till"s  application,  had  acquired  rights 
which  the  Crown  shmi'd  not  have 
igr.ored  in  issuing  letters  pat  "^  for 
the  lands.  fanner  v.  Livin^-ifnn. 
T.  W.,  233- 

Reversed,  V   S.  C.  R.,  221. 

Setting  Aside  in  Part — Purchas- 
er for  I  'alnc  —  Laches  —  Estot>l^cl 
by  Former  Suit  —  Cross-Relief  — 
I ivi providence  Without  Fraud  —  ['re- 
suniption.]  —  i.  A  patent  may  be 
good  in  i)art  and  bad  in  part,  and 
may  be  set  aside  so  far  as  it  relates 
to  certain  of  the  property  included  in 
it.  2.  The  plea  of  [)urchaser  from 
the  patentee  for  value  without  notice 
is  of  no  avail  as  against  the  Crown. 
In  such  case  the  maxim  applicable  is 
JJebeo  digniori  and  not  Potior  est 
conditio  defendentis.  3.  The  plea 
of  laches  is  no  defence  as  against  the 
Crown.  The  Nullum  Tempus  Act,  9 
Geo.  3,  c.  16.  is  not  in  force  in  this 
Province.  4.  In  a  former  suit,  in 
which  the  same  portion  of  the  patent 
was  attacked  upon  the  same  ground, 
the  relator  in  this  information  was 
plaintiff,  and  the  Attorney-General 
was  defendant.  The  bill  in  that  case 
was  dismissed,  but  such  dismissal 
was  held  to  be  no  estoppel  as  against 
the  Attorney-General  in  this  infor- 
mation. The  Attorney-General  in 
the  former  case  could  not,  under  Gen. 
Order  have  prayed  cross-relief 
against  his  co-defendants.  In  any 
case  it  was  not  obligatory  upon  him 


to  do  so.       5.  A  patent  may  be  set 
aside    upon    the   ground    of    improvi- 
dence,  although  no   fraud  is  char^cil 
against  the  patentees.       6.   The  pre- 
sum|)tion    against    error   in    a    Crown 
patent  is  not  so  strong  as  in  an  nr- 
dinary  deed  between  :  abject  and  sub- 
ject.      7.   In  order  that  a  patent  may 
be    set   aside   it    is   not   necessary   to 
sliow  that  some  person  is  entitled  to 
the  land.       It  is  sufficient  that  there 
existed    claims     or     material     facts, 
wl'.ich.   if  present  to  the  mind  of  the 
Crown,   would   have   intluenced  it   in 
dealin.g  with  the  land.       8.    It  i>  not 
an    answer    to   a   charge   of   imi)ri'\i- 
dence   and    mistake    that    the    Crcwn 
had     in     its     possession     documents 
i  wliich  disclosed  the  claims  or  niater- 
j  ial   facts,   if  these  are  shown   not   to 
}  have  been  present  to  the  mind  of  the 
I  official     when    granting    the    patent. 
"he  xlttoruev-General  v.  Fonseca.  V, 

.  173 

I       Re.cr.sed.  XVII    S.  C.  R..  612. 

I  Patentee  Declared  Trustee.]  _ 
I  Where  a  patent  is  issued  in  error, 
through  the  false  and  fraudulent  re- 
presentations of  the  patentee,  he  may 
lie  declared  to  be  a  trustee  of  the  land 
for  the  party  legally  entitled  thereto, 
Keatin};  v.  Moises,   II.  47. 

Adjudication  by  Crown.] — S.  en- 
tered for  a  homestead  and  pre-emp- 
tion, and  subsequently  by  deed  con- 
veyed to  A.,  through  whom  plaintiffs 
claimed.  Before  the  patent  was  is- 
sued the  defendant  made  application 
for  the  same  land,  alleging  that  S. 
had  not  complied  with  the  require- 
ments necessary  to  entitle  him  to  the 
land.  Upon  the  report  of  the  Land 
B(.ard,  the  Minister  of  the  Interior 
cancelled  the  entry  of  S.,  and  allow- 
cfl  the  defendant  to  be  entered  for 
the  land.  The  bill  prayed  that  a  pat- 
ent from  the  Crown  granting  the 
lands  to  plaintiffs  might  be  issued, 
and  that  the  entry  made  by  the  de- 
fendant should  be  set  aside. 

Held,  that  the  Court  had  no  juri- 
diction  to  grant  the  relief  prayed. 
Crotty  V.  \'roonian,  I,  149. 

See  Recistrations  ;  Recitals  ;  Sale 
OF  Lands,  III;  Ejectment;  F.vi- 
nENCEj  VI ;  Pleading^  II,  III. 
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PAYMENT. 

By    Authorized    Application    of 

Moneys.] — A  conlract  for  work  and 
labor  contained  a  proviso  that  the 
iiiiployors  niiglit  retain  tlie  wliole  or 
;iiiy  part  of  certain  contract  moneys 
:i:i(l  iiay  .he  wages  of  the  contractors' 
Mili-cnipioyecs,  and  for  sui)p!ics  for 
lini  and  iiis  men.  Tiie  contractor 
.M;cd,  and  the  employer  dennu-red  on 
tiic  gronnd  that  the  declaration  did 
I'.nt  show  that  the  defendant  iiad  not 
;  pplied  the  moneys  earned  in  accord- 
ance with  sncli  proviso. 

Iliid,  that  the  proviso  in  cpiestion 
\",as  merely  for  a  particular  mode  of 
[layment  in  discharge  of  the  obliga- 
tion, and  if  the  defendant  had  paid 
ii!  that  way,  lie  should  have  pleaded 
it.     U'arlc  V.   Curtis.   X.  joi. 

By  Cheque  —  Pislioiinr  of  Cheque 
-I  leading.]  —  Defendants,  lieing  in- 
debted to  plaintiffs,  scut  them  the 
clicque  of  B.  for  a  portion  of  the 
amount.  Subsequently  the  plaintiffs 
r<iidered  accounts  showing  a  credit 
'1  the  amount  of  the  cheque,  but  stat- 
ing that  it  had  not  been  paid,  and 
still  later  rendered  other  accounts 
allowing  the  amount  charged  back. 
The  defendant,  in  an  earlier  tetter, 
said  that  he  had  not  seen  B.  since 
pelting  the  cheque,  but  "  will  go  and 
See  him  to-morrow,  and  when  I  see 
l:im  will  remit  to  you  at  once."  His 
later  letters  made  no  objection  to  the 
re-charging  of  the  amount. 

Held,  I.  That  the  conduct  of  the 
parties  showed  that  the  cheque  had 
not  been  received  as  payment.  2.  Un- 
der a  plea  of  payment,  the  plaintiff  is 
not  bound  to  prove  presentment  of 
the  cheque  and  dishonor.  3.  That 
the  correspondence  might  be  consid- 
11  ed  as  an  achnission  that  everything 
had  been  done  to  entitle  the  plaintiff 
tr,  sue.     Campbell  v.  Heaslif.  VI.  64. 


if  to  a  part  of  tiic  money  claimed, 
tiien  it  nuist  be  contined  to  answer- 
iiig  that  jiarl  ;  and  any  answer,  legal 
or  equitable,  to  any  other  portinn  of 
the  cause  of  action  nuist  be  set  up  in 
a   separate  plea.     Fntt  v.   Wark.   II. 

By  Defendant  in  Action  —  Pay- 
iiieut  Out  —  Costs.]  —  The  defend- 
ant had  iiaid  a  sum  if  money  into 
Ci  urt,  which  the  plaintiff  refused  to 
accept  as  sufticient.  Tlu'  defendant 
liad  a  verdict.  A  person  to  whom 
the  plaintiff  had  assigned  his  inter- 
est in  the  suit  then  applied  for  pay- 
ment out  of  Court  of  the  moneys  paid 
in  by  defendant,  but  his  application 
was.  on  i6th  Uecember,  i8gj.  refused 
on  the  ground  that  the  money  should 
be  impounded  to  answer  defendant's 
costs  of  suit. 

Xo  order  impounding  the  money 
was  taken  out  until  J/th  December. 
1H92,  and  in  the  meantime  the  money 
was  taken  out  of  Court  by  the  plain- 
tiff on  praecipe. 

Held,  that  plaintifif  had  a  right  to 
do  so,  and  an  application  by  defend- 
ant for  an  order  on  the  plaintiff's  at- 
torney for  payment  of  defendant's 
costs  was  dismissed,  but  without 
costs.     Young  V.  Hopkins,  IX,  310. 

See  also  CosT.s,  III    (f).   U')- 


PAYMENT  INTO  AND  OUT  OF 
COUBT. 

.Pleading.]  —  A  plea  of  payment 
ii;to  Court  must  be  an  answer  to  the 
whole  count  to  which  it  is  pleaded,  or 


PERJURY. 

See  Crimin.vl  L.wv,  IX. 


PERSONA   DESIGNATA. 

.SiT  .Statute.s,  III. 


PLEADING. 

I.  Form. 
II.  Deci..\r.ation  or  St.\tement. 

III.    Pl.E.\S   ANU   DeEEXCES. 

I\'.  Replication-  and  Reply. 
V.  Demi'rrer. 
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I.  Form. 


Date  —  filing.]  —  Held.  i.  Plead- 
ings must  be  dated  of  the  day  of  the 
month  ami  the  year  wlien  pleaded. 
2.  Pleadings  nnist  he  filed  as  well  as 
served.    Walker  v.  Cuincroii.  II.  95. 


II.   Dkclak.mion  ok   St.\tk.mi:nt. 

Common  Counts  — Special  .Igrcc- 
tihiit.\  —  Per  Wdod,  C.  J. — Where 
;i  special  agreement  is  suhstantially 
performed,  llmugh  not  in  the  exact 
terms  thereof,  the  plaintiff  may  re- 
C(.ver  on  the  common  connts;  hut 
not  where  there  is  a  condition  which 
he  must  comply  with  before  recov- 
ery, and  no  new  contract  can  be  im- 
plied, Clarice  V,  C"(7v  of  Winnipeg, 
T.  W,.  50. 

Several  Counts.]  —  Every  count 
in  a  declaration  nmst  contain  in  itself 
a  complete  cause  of  action.  And 
where  several  counts  showe'd  a  cause 
of  action  in  A.,  and  at  the  foot  of  the 
declaration  an  assignment  was  alleg- 
ed to  the  plaintiff  of  "  all  of  the  afore- 
said causes  of  action,  etc." 

Held,  that  those  words  formed  no 
part  of  the  counts,  and  could  not  be 
looked  at  upon  demurrer  to  some  of 
them.  McLelland  v.  .Issinihoia.  V, 
127. 

Several  Breaches  in  One  Count.] 

— The  declaration  stated  that  in  con- 
sideration that  the  plaintiff  would  let 
to  the  defetidant  a  certain  house  and 
furniture  therein  for  ;i  certain  period, 
at  $60  a  month,  the  defendant  prom- 
ised to  enter  on  the  saifl  premises 
and  occupy  the  same  and  keep  the 
same  in  !en;int;d)ie  repair,  and  to  use 
and  take  care  of  the  said  furniture 
for  and  during  the  said  period,  and 
to  deliver  the  same  up  at  the  end  of 
the  s.'iid  period,  in  good  repair,  rea- 
sonable wear  and  tear  excepted,  and 
to  pay  to  the  plaintiff  the  said  sum  of 
$60  a  month,  at  the  end  of  each  and 
every  month.  The  breaches  alleged 
were  that  '"the  defendant,  after  having 
entered  on  and  taken  possession  of 
the  said  pretnises  and  furniture,  and 


occupied  and  used  them  for  a  por- 
tion of  the  said  term,  wilfully  and 
without  reasonable  cause  or  e.\i,u-e, 
left  the  said  premises  and  furniture 
uiioccupied  and  uncared  for  for  a 
long  time,  and  during  the  reiuaiiidi;- 
of  the  said  term,  and  refused  to  p;iv 
the  i)laintiff  the  said  rent  of  $60  per 
month,  whereby  the  plaintiff  lost  the 
use  and  profit  of  the  said  luoncy  and 
the  said  premises  and  furniture,  and 
was  put  to  great  expense,  cost  and 
trouble,  in  caring  for  and  storing  the 
said  furniture,  and  in  insuring  the 
same  from  injury  and  damage,  and 
was  otherwise  greatly  damagid." 

Held,  that  the  count  could  not  Ix: 
objected  to  on  the  ground  that  it  em- 
braced two  distinct  causes  of  action. 
Iliiiiel  v.  Starr.  II,  92. 

Allegation  of  a  Writing.] — It  is 

not  necessary  to  allege  that  an  as- 
si.umnent  frotn  a  vendor  of  all  his  in- 
terest in  the  property  was  in  writ- 
ing. \\'hen  it  is  stated  generally  in  a 
pleading  th.at  there  is  an  agreemeii!. 
or  assignment  or  other  coiUract.  and 
it  does  not  ;ippear  on  the  face  of  the 
pleading  that  it  is  invalid,  the  Court 
will  assutne  that  it  is  valid.  li\'st  v. 
I.yneli,  V.  167. 

Allegations  of  Fraud  or  Error^ 


!  Parties 


Prandulent  I  'endor.] 


It 


is  not  sufticient  to  allege  that  a  patent 
w;ls  issued  through  fraud,  or  in  er- 
ror, or  impro\-idence.  without  setting 
out  in  what  the  fraud  or  error  or  ini- 
pro\-idencc  consisted:  nor  to  allege 
that  it  was  issued  upon  the  faith  nf 
certain  statutory  declarations  which 
were  mUrue.  without  showing  what 
the  dcclara'.ions  contained.  The  orig- 
inal patentee  was  made  a  party  to  an 
information  to  set  aside  a  patent,  al- 
though the  information  alleged  thnt 
he  had  conveyed  the  land  to  his  co- 
defendant.  The  information  charged 
fraud  as  against  the  patentee's  \rn- 
dor.  but  none  against  himself. 

Held,  that  the  patentee  could  in't 
demur  for  want  of  equity.  Atoriwy- 
Ceneral  v.   Kiehard,   1\'.  3,^6. 

Alternative  Relief.]  _  The  biU 
alleged  that  the  defendants,  havincr 
proceeded      to     expropriate     certain 
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lands  of  the  plaintiff,  and  a  certain 
award  liaving  been  made,  an  agree- 
ment was  come  to  whereliy  the  City 
was  to  give  certain  other  lands  and  a 
certain  sum  of  money  for  the  land  of 
the  plaintiff. 

Held,  that  there  were  not  two  op- 
posing claims  alleged,  and  that  no 
part  of  the  hill  was  demurral)le  upon 
that  ground.  In  such  a  case  tiie 
Court  ])eing  of  opinion  that  the 
agreement  was  proved  and  the  award 
gi.od,  and  the  City  l.eing  unable  to 
give  title  to  its  land,  a  decree  was 
made  for  payment  to  the  plaintiff  of 
the  amount  due  upon  the  footing  of 
the  award.  U'rii^lit  v.  li'iiiiiipci;.  Til, 
,'■40. 

Prayer  for  General  Relief.] — Rc- 
luf  which  may  be  Dbuiincd.  /'(/_v 
\.  Riitlcdiic  XII,  jyo. 

Multifariousness    —    ,  /  ,■  r  n  u  n  / 

.':^.iiiist  One  iK'jciidant  and  Injiinc- 
li'iii  .li^aiiist  .liiollicr.]  —  The  hill 
ii'iil  iJrayed  for  an  account  against 
'i'  I'endant  .S..  payment  of  the  ammmt 
v\l;ich  might  be  found  due  the  plain- 
iitT>,  and.  in  default,  a  sale  of  certain 
.liattels  upon  which  they  claimeil  a 
n^ht  to  possession  until  payment.  It 
alleged  that  the  defendant  S.  had 
uiven  a  mortgage  tr*  the  defendants. 
til.-  I.  Bank,  upon  the  chattels,  and 
liiayed  an  injunction  against  the 
i':;nk,  tn  restrain  it  fmm  taking  pos- 
-< --^inn  nf  and  selling  the  chattels. 

Held,  the  demurrer  of  the  defend- 
ants, the  I.  Hank,  for  mnltifarious- 
ii^  -s  rmd  want  of  efpiitv.  was  .alhiwed. 
(;',.)•(/  V.  Sliort,  I.  3_'8. 

Multifariousness    —    .Idininistra- 

!^"ii  (if  I'.sliUr  and  CanccUatii^n  of 
.' :-si;^iuncut  by  Executor.] — A  bill  is 
•■■■\  multifarious  whicli  iirays  adniin- 
Mration  of  an.  estate  and  also  the 
i.incellation  of  an  assignment  made 
!■}■  the  executor  of  a  portion  of  the 
r-,;ate  to  some  of  the  defendants. 
(  '  /(■  V.  Glover.  i6  Gr.  ,^02,  followed, 
■'ri'iiteuae  v.  }forrice,  III.  2\. 

Multifariousness  —  OlKUruction 
I  pan  Tieo  Street.^.]  —  r.  There  is  no 
rule  on  tjie  subject  of  nuiltifarious- 
nr'js  of  universal  application.  Each 
;  i"-t   be   decided  by   a   consideration 


of  what  will  be  convenient  under  its 
particular  circumstance.  2.  .Although 
defendants  have  several  and  distinct 
rights,  a  demurrer  for  muItif;irious- 
ness  may  not  lie.  .v  Where  an  infor- 
mation was  filed  to  remove  obstruc- 
tions to  two  intersecting  streets 
against  \\..  who  owned  the  cnrner 
lot.  and  his  lessees  atid  mortgagee, 
some  of  whom  were  iiUerested  in  one 
fi'i'Utage  and  some  in  the  other,  ;i  de- 
murrer for  multifariousness  was 
overruled.  Atlorncy-General      v. 

ir right.  III.  10". 

Multifariousness — Distinct  Phiin- 
t'lf.^.]  —  A  number  of  creditors  of 
defendant  M.  assigned  their  claims 
to  defendant  S.,  so  that  he  might  sue 
upon  all  in  one  action  at  law.  S.  ex- 
ecuted a  release  of  the..^e  claitns  to 
M.  The  creditors  sought  to  set  aside 
the  release  and  to  prevent  M.  from 
setting  up  the  release  as  a  defence  in 
the  action  at  law.  The  p.laintiffs  al- 
leged that  it  had  been  i)rocured  by 
M.  in  collusion  with  S.,  with  know- 
ledge of  S.'s  position,  and  with  the 
i' tent  and  design  of  defeating  and 
defrauding  the  plaintiffs.  The  al- 
leged release  was  set  out  verbatim  in 
the  bill,  and  puriiorted  to  have  been 
executed  uikKt  seal,  but  there  was  no 
specific  allegation  that  th.e  release  liad 
been  executed  under  seal.  The  bill 
also  asked  for  jiayment  by  M.  of  the 
plaimift's"    several    claims. 

Held,  that  the  bill  was  not  multi- 
faricius.   P/'iigan  v.  MUclicll.  IX.  477. 

Multifariousness  —  Setting  Aside 
lu-ed  and  I'.'i!!.] — A  lii'l  is  not  neces- 
sarily multifarious  because  it  seeks 
t'l  set  aside  a  deed  as  atrainst  one  de- 
fendant and  a  will  executed  by  the 
■-ann'  person  in  favor  of  another  de- 
fendatit.  when  she  latter  relief  is 
ti'erely  incidcnt.al  to  the  former,  and 
the  defendants  liad  set  up  the  will  as 
;i  bar  tn  the  nlaintiff's  claim.  \\'ris,ht 
V.  JezeelJ.  IX,  007. 

Multifariousness  —  F.ireelosure 
and  Setting  .Iside  Tax  Peed.] — The 
plaintitt's  claim  was  for  foreclosure 
i>f  a  mortgacc  made  by  the  defendant, 
O.  C.  Rutleflge  .and  pos-^cssion  of  the 
lan.d.        His    wife,    who    had,    before 


w 


527 


PLEADING. 


528 


the  making  of  tlie  mortgage,  purchas- 
ed the  land  at  a  sale  by  the  Munici- 
pality for  arrears  of  taxes,  and  one 
Lawlor,  who,  having  purchased  the 
tax  sale  certificate  from  (jne  McCub- 
bin,  to  whom  it  had  been  assigned  by 
Mrs.  Rutledge,  had  afterwards  ob- 
tained a  deed  from  the  Municipality 
for  the  land,  were  made  parties  de- 
fendant in  the  action.  The  statement 
of  claim  made  a  number  of  allega- 
tions with  a  view  to  showing  that  the 
l)urchase  at  the  lax  sale  was  invalid 
as  .igainst  the  plaintiiY  or  generally, 
and  claimed  that  the  tax  deed  to 
Lawlor  was  void,  but  did  not  formal- 
ly ask  to  ha\e  it  set  aside,  though  it 
concluded  with  the  general  prayer  for 
further  relief. 

Held,  an  objection  by  Lawlor  to 
the  statement  of  claim  for  multifari- 
ousness on  the  ground  that  a  separ- 
ate action  should  be  brought  to  set 
aside  tiie  tax  deed  to  him  could  not 
succeed.  Co.v  v.  Barker.  3  Ch.  D. 
35Q;  Cliild  v.  Steiiniiig,  5  Ch.  D.  695. 
The  objection  should  have  been  to 
the  rejoinder  of  otiier  causes  of  ac- 
tion to  an  action  for  possession  of 
land,  without  leave  as  required  by 
rule  251  of  The  Queen's  Bench  Act. 
1895,  if  in  fict  no  such  leave  had 
been  given.  Day  v.  Rutledge.  XH, 
290. 

Affirmed.  XXIX  S.C.R.,  441 ;  sub. 
no  III..  Laii'lor  v.  Day. 

Striking  Out.]  —  Sec  Judgments, 


IX. 


See  also  Pledges. 
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III.  Pleas  and  Defences. 

Abatement  and  Bar  to  Same 
Count.] — After  a  plea  in  abatement 
had  been  filed  and  issue  joined  upon 
it,  pleas  in  bar  were,  by  leave,  added. 

Held,  that  the  plea  in  abatement 
was  waived:  and  after  trial  of  the  is- 
sues it  was  disregarded.  Shore  v. 
Green,  VI,  322. 

Admissions  —  Inferential  —  Pat- 
ent.] —  The  bill  alleged,  as  the  plain- 
tiff's title   to   the   lands   in   question. 


tlie  existence  of  a  patent  and  certain 
deeds.  The  answer,  althnugh  not 
expres.sly  admitting  the  patent  and 
deeds,  charged  that  the  latter  were 
procured  by  fraud  and  deception ; 
that  they  were  never  read  over  to  the- 
grantor;  and  that  the  parcels  were 
not  those  intended  by  the  grantor  tu 
be  conveyed;  and  prayed,  by  way  of 
cross-relief,  that  the  patent  and  the 
deeds  set  forth  in  the  bill  should  be 
declared  to  be  clouds  upon  the  de- 
fendant's title. 

//('/(/  (aftirming  the  judgment  of 
Wtilbridge.  C.  J.),  that  the  i)atent  and 
deeds  were  admitted  l)y  the  answer. 
I'ritchard  v.  Hanover,  I.  366. 

Joinder  to  Pleas  of  Release  and 
Counter-claim.]  —  PlaiiuilT  joined 
issue  upon  pleas  of  release  by  deed 
tiiid  counter-claim. 

Held,  that  a  joinder  was  appropri- 
ate to  such  pleas.  Elliott  v.  Ann- 
strong.  \l.  255. 

Plea  Bad  as  to  Part  —  Demurrer 
to  Part  of  Plea  —  Discontinuance  — 
.Iniendiiient  —  Costs.]  —  If  a  plea  i> 
bad  in  jiart,  it  is  bad  as  to  the  whole, 
and  a  demurrer  should  be  to  the 
whole  plea,  otherwise  it  will  work  a 
discontinuance.  Sfarliain  v.  Carley. 
Vlll.  448. 

Sec  Robertson  v.  Winnipeg,  VI,  483. 

Sevei-al  Pleas.]  —  Under  general 
rule  5  of  the  Court  of  Queen's  Bench 
for  Alanitoba  any  number  of  pleas 
may  be  pleaded  together  without  a 
Judge's  order.  Allen  v.  Dickie,  II,  61. 

Sevei-al  Pleas — Payment  and  Non 
Est  Factum.]  —  Held,  i.  To  an  ac- 
tion upon  a  covenant  in  a  tnortgagc, 
a  plea  of  payment  into  Court  may  be 
joined  with  a  plea  of  non  est  factum. 
2.  In  such  an  action  an  equitable  plea 
as  to  the  amount  sued  for,  except  a 
certain  sum,  and  as  to  that  sum,  pay- 
ment into  Court  was  struck  out  as 
embarrassing,  not  being  contemplat- 
ed bv  the  form  of  plea  prescribed  liv 
the  C.  L.  P.  Act.  Pratt  v.  Wark.  11, 
213- 

Purchaser  for  "Value  'Without 
Notice.] —  The  plaintiff's  claim  was 
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for  foreclosure  of  a  mortgage  made 
by  tile  clefendant,  O.  G.  Rutledge, 
and  possession  of  the  land.  His 
wife,  who  had,  before  the  making  of 
t!i"e  mortgage,  purchased  the  land  at 
a  sale  hy  the  Municipality  for  arrears 
of  taxes,  and  one  Lawlor,  who.  hav- 
ing purchased  the  tax  sale  certificate 
from  one  McCubhin,  to  whom  it  had 
been  assigned  by  Mrs.  Rutledge,  had 
afterwards  obtained  a  deed  from  the 
Municipality  for  the  land,  were  made 
parties  defendant  in  the  action.  The 
statement  of  claim  made  a  number 
of  allegations  with  a  view  to  sIkiw- 
ing  that  the  purchase  at  the  tax  sale 
was  invalid  as  against  the  plaintiff  or 
generally,  and  claimed  that  the  tax 
deed  to  Lawlor  was  void,  but  did  not 
formally  ask  to  have  it  set  aside, 
though  it  concluded  with  the  general 
prayer  for  further  relief. 

Held,  I.  To  entitle  Lawlor  to  claim 
[irotection  as  a  purchaser  for  value 
without  notice  of  Mrs.  Rutledge's 
fraudulent  conduct  he  should  have 
pleaded  this  as  a  defence  and  given 
evidence  of  it,  although  the  plaintiff 
had  not  in  his  pleading  alleged  notice 
to  Lawlor  of  the  concealment  by  Mrs. 
Rutledge.  McAllister  v.  Forsvtii. 
(1885)  12  S.  C.  R.  i;  Attorney-Gen- 
eral V.  Wilkins,  (1853)  17  Beav.  285, 
followed.  2.  As  Lawlor  had  neither 
pleaded  nor  proved  such  want  of 
knowledge  or  notice,  the  plaintiff  was 
entitled  to  judgment  without  being 
called  upon  to  prove  any  notice  to 
Lawlor,  the  Court  not  having  been 
asked  for  relief  on  the  ground  that 
suchdefencehadbeen  omitted  through 
any  error  or  slip  and  that  it  could  be 
successfully  raised,  and  there  being 
nothing  to  suggest  that  the  defendant 
had  been  taken  by  surprise  or  misled 
in  any  way.  Day  v.  Rutledge,  XIL 
290. 

Affirmed,  XXIX  S.C.R.,  441 ;  sub. 
v.om.,  Lawlor  v.  Day. 

Statute  of  Frauds.]— The  objec- 
tion of  The  Statute  of  Frauds  can  be 
raised  under  the  defence  of  never  in- 
debted ;  and  can  be  insisted  on  be- 
fore the  Appellate  Court,  although  it 
did  not  appear  whether  it  had  been 
raised  at  the  trial  or  not.  McMillan 
v.  Williams,  iX,  627. 


Puis  Darrein  Continuance.)  — i. 

Leave  may  be  given  to  withdraw 
picas,  and  pleatl  de  novo  to  enable  a 
defendant  to  plead  matter  arising 
subse(|uent  to  the  last  pleading,  with- 
out thereby  waiving  his  former  ple.as. 
Smith  V.  Strange,  I,  loi. 

Embarrassing  Pleas  —  Striking 
Oiit.\  —  A  false  plea  cannot,  merely 
on  account  of  its  falsity,  be  assumed 
to  have  been  filed  for  embarrassment 
or  delay  if  there  be  other  valid  pleas 
upon  the  record.  The  rule  as  to  strik- 
ing out  embarrassing  pleas  applies  to 
.'.t'lirmative  pleas.  It  is  not  necessar- 
ily unreasonable  that  a  defendant 
should  put  a  plaintiff  to  the  proof  of 
his  case.  Upon  a  motion  to  strike  out 
a  plea,  although  the  plaintiff  give 
f>riuHi  facie  evidence  of  its  falsity,  the 
defendant  is  not  bound  to  swear  to 
its  truth  in  order  that  it  may  not  be 
struck  out.  Although  there  niay  be 
direct  Manitoba  authority  against  the 
validity  of  a  defence,  the  plea  will 
not  merely  upon  that  ground  be 
struck  out.     Woods  v.  Tecs,  V,  256. 

Embarrassing  Plea  —  Striking 
Out  —  L(u7(i'.j.]  —  An  application  to 
strike  out  a  plea  as  embarrassing 
should  be  made  promptly.  Where 
plaintiffs  had  allowed  nearly  two 
years  to  elapse,  and  had  demurred  to 
the  plea,  and  obtained  several  orders 
for  extending  the  time  for  demurring 
and  replying,  and  for  examining  de- 
fendant on  the  plea — 

Held,  that  an  application  to  strike 
out  the  plea  was  too  late,  and  that 
the  plaintiffs,  by  their  conduct,  had 
waived  any  objection  to  the  form  of 
the  plea.  British  Linen  Co.  v.  Mc- 
EiK.'an,  VIIL  214. 

Embarrassing  Plea  —  Striking 
Out.]  —  Where  pleas  are  clearly  bad 
they  should  be  struck  out.  and  the 
plaintiff  not  put  to  the  expense  of  a 
demurrer.  Bank  of  B.  X.  A.  v. 
Munro,  IX,  151. 

Embarrassing  Plea  —  Striking 
Out  —  Equitable  Defence.] — The  de- 
fendant's 13th  plea  alleged  that  the 
promissory  notes  sued  on  were  made 
by  the  defendant  for  the  accommoda- 
tion of  the  payees  to  the  knowledge 
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of  fill'  plaintiffs,  and  that  the  plain- 
tiffs wuri.'  iiiilihti'd  ti)  the  payi'cs  in 
certain  sums  of  nioiu'v  whicli  tiic  dc- 
fendant  and  the  payt-cs  desired  to  set 
off  aRaiiist  tile  i)laintiffs'  claim.  Tlie 
payees  had  indorsed  tlie  noles  to  tiio 
plaintiffs,  hut  were  not  parlies  to  this 
action. 

Held,  tiiat  this  could  only  he  a  de- 
fence in  e(|uity.  and  should  have  been 
introduced  with  the  words,  "  for  a 
defiiice  on  e(|uital)!e  (ji^ounds,"  in 
accordance  with  The  Administration 
of  Justice  Act,  s.  ii,  and  as  it  was 
not,  it  siiould  he  struck  out. 

The  14th  plea  was  similar  to  the 
i.^tli,  and  commenced  with  the  state- 
ment that  it  was  pleaded  on  e(|uit,ahle 
Kriiunds.  but  in  addition  to  the  state- 
ment (if  the  set-off  it  contained  alle- 
Kalioiis  relating  to  a  deed  or  agie'' 
ment  that  had  been  made  between 
the  p.iyees  ;ind  the  iilaintilTs  which 
raised  issues  altoRetber  collateral  to 
the  main  (|uesti(Mi  of  tlic  set-off. 

//(•/(/,  that  such  plea  in  such  form 
should  he  struck  out  as  -mbarrass- 
ing.  ['iiioit  Blink  of  Canada  v.  .1/c"- 
Bcaii.  X,   _•[!. 

Embarrasing  Plea  —  Jhircii^n 
/iul,i;iiii-nl — S!riL-inLi  Out  Picas  Pis- 
posed  of  in  (.)rii;iiial  .let ion.]  —  Ac- 
tion upon  a  judgment  obtained  in 
Ontario  for  goods  sold  and  delivered 
to  a  firm,  of  which  defendant  was  a 
mcnd)er.  The  defendant  defended 
the  original  action  upon  the  ground 
that  prior  to  the  sale  of  the  goods 
the  defendant  had  left  the  hrm  and 
had  so  notified  the  plaintiff'.  .\fter 
tlie  verdict  had  been  entered  for  the 
plaintiff,  the  defendant  moved  in 
Term  for  a  new  trial,  upon  the 
ground  that  the  verdict  was  against 
law  and  evidence  and  the  wciglit  of 
e\idencc,  but  his  motion  was  refused 
and  judgment  was  entered  for  the 
plaintiff.  In  the  present  action  the 
defendant  pleaded  the  same  defence. 

On  motion  to  strike  out  the  pleas 
upon  the  ground  that  they  delayed 
and  embarrassed  the  plaintiff — 

Hiid.  that  the  pleas  should  be 
struck  out,  and  the  plaintiff  permit- 
ted to  sign  judgment.  Gault  v.  Mc- 
Xal'b,  I,  35- 


Embarrassing  under  Queen's 
Bench  Act.  |  —  Several  paragraiilis 
of  the  defend.'int's  statement  of  de- 
fence were  objected  to  by  the  plain- 
tiff as  raising  defences  which  were 
not  good  in  law.  and  a  motion  was 
made  to  strike  them  out  under  rule 
.?|H  of  The  Queen's  Bench  Act.  iHg;, 
which  provides  that  the  Court  or  a 
JudK'e  i;iay,  at  any  stage  of  the  pro- 
ceedings, firder  to  l)e  struck  out  01 
.amended  any  matter  in  the  pleadiiiiis 
which  may  be  sc;uid;ilous,  or  whicli 
may  tend  to  pri  iudice,  embarrass  or 
delay  the  fair  trial  rif  the  action 

Held,  that,  as  no  pro\  ision  is  made 
in  the  Act  for  a  pl;iiiitit'f  demurring 
to  the  statement  of  defence,  ai'y 
pleadings  which  would  have  been  held 
bad  on  demurrer  undi'r  the  foriiior 
pr.actice  should  now  be  struck  out  on 
ai)i)lication,  or  in  a  proper  case 
■amended  on  terms. 

The  5tli  and  6th  paragraphs  of  the 
defence  alleged  payment,  but  oniitlrd 
the  words  "  before  action,"  and  leave 
was  given  to  amend  these  prna- 
graphs;  but  the  other  par.agraplis  oh- 
jected  to  were  all  held  to  be  bad  in 
law  and  struck  otit  with  costs,  to  be 
costs  in  the  cause  to  the  plaintiffs  in 
any  event.  Aitna  Life  Insurance  Co. 
V.  Sliarf^,  XI,  141. 

Corporations  —  Pilini:  Answer 
U'itlhiHt  Signature  or  .^eal  of  Cor- 
f'oration  —  Consent  of  I'laintitf's  Si>- 
lieitor  Rdpiircd.] — The  Court  has  no 
jurisdiction  to  dispense  with  the  sit.'- 
iiatnro  of  a  natural  ]ierson  or  the  seal 
of  a  Corporation  to  an  answer  in  ;in 
e(|uity  suit  without  the  consent  of  the 
plaintiff,  and  such  consent  must  eith- 
er be  given  by  plaintiff's  solicitor  in 
writing  or  by  counsel  before  the 
Court. 

Counsel  for  the  plaintiff,  in  a  suit 
in  another  Province,  had  agreed  that 
the  ijlatntiff  would  consent  to  the  til- 
ing of  the  answer  of  the  Companv  in 
this  suit  without  the  seal  of  the  Cor- 
poration. 

Ifeld.  that  this  would  not  dispense 
with  the  consent  rccpiired  by  the 
practice  of  the  Court,  and  the  appli- 
cation of  the  Company  to  have  their 
supplemental  answer  filed  without 
the   corporate   seal,    the   plaintiff  op- 


mi 


533 


PLEADING. 


8M 


[losing  the  same,  was  dismissi'd  witli 
I'iists.        Ch(irlrlu>is   v.    Crtut    Xni-tli 
U'rst  Ciiitnil  Raihciiy  Co..  IX,  44S. 

.'■      '^ii.i.s  AND  Notes,  X, 

^OKI'dUATlON-.S,    IX     (ll). 


IV.    REI'I.tCATtON    AMI   'Rf.I'LY. 

Departure.]  _  To  ;i  dcclaratinn  in 
o  iiiraci  ,ii^;iiiist  a  l<ail\va\  Cnmpany 
lor  loss  of  liafiK.'iKi-',  tlic  (.  imipaiiy,  as 
to  $100  of  thf  claim,  iiicaded  that  the 
haggage  was  carried  under  a  contract 
wlicreby  "  the  bandage  liability  is  lim- 
ited to  wearinj.^  appanl  iim  exceed- 
ing $100  in  value."  Kcplicaiion  tiiat 
the  contract  was  made  in  the  State  of 
Maine:  that  l)y  the  law  of  thtit  Sttite 
I)lai'"irf  (fnr  rea'<iins  assigned)  was 
i:ot  md  ])>'  the  liniitatinns.  Upon 
'1<  'r  the  repliciitinn  w;is — 

bad.     Hrown   v.    Flic   Cana- 
r'icii  I'acific  Knilway  Co.,  IV.  396. 

Departure.  I  _  If  a  connnon  car- 
litr's  contract  provides  that  lie  will 
rot,  in  case  of  loss,  pay  more  than  a 
ll  rtain  smn,  this  limits  the  amount  of 
the  liability  only,  and  need  not  1)e  set 
out  in  the  declaration:  but  if  it  pro- 
\ide  that  he  will  not  pay  anything 
upon  goods  which  exceed  a  certain 
vjilue,  this  limits  the  liability  itself 
and  must  be  alleged  in  the  declara- 
fiMH.  Therefore,  where  to  a  declar;i- 
iion  against  a  carrier  in  coiUract.  not 
lileging  any  limitatiosi,  the  defend- 
ants pleaded  a  term  of  the  contract, 
•v  iz. :  that  except  as  to  $100  there  was 
.1  siu'cial  contract,  "  that  the  baggage 
'  :iliility  of  the  defendants  should  be 
'  liiiied  to  wearing  apparel  not  ex- 
'ivding  !?ioo  in  value;  "  to  which  the 
l'!;iintit"f  replied  gross  negligence. 

//('/(/,  th.at  the  replication  was  a 
departure  and  bad  upon  demurrer. 

.V,-,„/./..  _  That  The  Consolidate.! 
Railway  Act,  1879,  s.  25.  s-s.  4,  prob- 
.ilily  introduces  an  implied  term  in 
ci'iuracts  to  which  it  is  applicable. 
Slunv  V.  Canadian  Pacific  Raikvay 
Co.,  V,  334. 


Departure  —  Kcl^lication  In.stcad 
(if  .liih-iidiiicnt.]  --  When  a  plaiiUilT 
is  not  entitled  to  relief  on  the  case 
made  by  his  bill,  but  may  be  .0  en- 
titled on  facts  set  up  or  partly  set  up 
in  the  ,inswer,  he  shoidil  amend  the 
bill  instead  of  making  admissions  in 
the  replication. 

The  plaintitifs  sought  relief  at  the 
hearing  on  a  case  or  state  of  facts 
different  from  that  set  forth  in  their 
bill  of  eomplaiiu,  but  which  was  part- 
ly set  ll])  in  the  answer.  In  their  re- 
plicatioti  they  admitted  these  allega- 
tions in  the  answer,  but  did  not 
amend  their  bill,  and  brought  the  case 
oil  for  hearing.  Tlie  evidence  failed 
to  eslabli>h  the  case  made  by  the  bill, 
and  the  plaintitYs  did  not  ask  k'ave  to 
amend. 

Held,  without  deciding  whether 
the  |)lainiiffs  were  entitled  to  any  re- 
lief on  the  evidence  submitted,  iiat 
the  bill  should  be  dismissed  with 
ccsts  unless  the  i)laintilTs  wished 
leave  to  amend,  which  they  might 
have  on  pavment  of  costs.  Boxlc  v, 
Wilson,  IX,  iSo. 


V.  De.murreks. 

Signed   by  Counsel.]    —   On   the 

equity  side  r)f  the  Court  demurrers 
must  be  signed  by  counsel.  Tlw  Mc- 
Clarv  Maniifacluriuii  Co.  v.  Wink- 
ler. Vll,  127. 

Argument— /v'i'/,vr)/cc  to  Slatiitcs.] 
— The  rule  that,  upon  the  argument 
of  a  demurrer,  only  the  pleadings 
can  be  lof>ked  at,  does  not  apply 
where  statutes  which  alTect  the  fpies- 
tion  raised  have  tn  be  considered, 
'flic  School  Trustees  for  the  I'rotcs- 
taiit  School  District  of  the  City  of 
Winni/^e.ii  v.  The  Canadian  Pacific 
h'aihi'ay  Co.,  II,  i6,v 

Argument  —  Whole  Record  Con- 
sidered —  Defects  in  former  Plcad- 
'"^•1  —  On  the  hearing  of  a  demur- 
rer the  Court  will  look  at  the  whole 
record  and  not  merely  at  the  particu- 
lar iileading  demurred  to:  ami  ordin- 
arily, although  such  pleading  be  bad 
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in  law.  hut  tliat  to  wliich  it  is  pleaded 
also  l)c  bad,  jiulRineiit  will  1k'  given 
against  tlv  party  dcinurrinp;.  But 
when  the  same  pleading  wliieli  is  bad, 
and  is  denuirred  to.  is  pleaded  at 
or.ce  to  two  former  pleadings,  one  of 
w.hich  is  good  and  the  other  ])ad  in 
law,  judgment  will  be  given  in  favor 
of  the  i)arty  demurring,  notwith- 
standing the  defeet  in  his  former 
pleading,  for  the  pleading  demurred 
lo  being  b;id  in  part  must  be  taken  as 
whnlly  bad.  lirDz^'ii  x.  Canadian  Pa- 
cific kaih>.'ay  Co..  Ill,  496. 

Argument  —  Before  or  at  Trial.] 
— The  proper  jiraetice.  under  rules  426 
and  440  of  The  Queen's  Beneh  Act, 
1H05.  where  a  denuirrer  is  incorpor- 
ated in  the  statement  of  defence,  is 
to  apply  for  an  order  of  a  Judge  if  it 
is  desired  to  have  the  demurrer  heard 
before  the  trial  of  the  issues  of  fact. 
And  without  sttch  order  the  matters 
of  law  should  l)e  disposed  of  at  the 
trial  along  with  the  issues  of  fact. 

In  the  present  case  the  demurrer 
bad  been  set  down  for  bearing  on  a 
Wednesday,  without  a  Judge's  order, 
but  had  been  heard  and  overruled. 

Held,  on  a|)peal  from  the  overrul- 
ing order,  that,  as  the  defendants 
could  not  now  argue  the  demurrer  at 
the  trial,  the  appeal  must  be  proceed- 
ed with.  Foster  v.  Municipality  of 
Lansdoii'ue.  XII.  42. 

Ore  Tenus.j  —  A  demurrer  ore 
tcnus  can  be  urged  at  the  hearing  up- 
on the  ground  of  want  of  erpiity,  but 
rot  for  multifariousness.  Real  Es- 
tate Loan  Co.  v.  Molesxi'orth,  III, 
ti6. 

Ore  Tenus.]  _  A  demurrer  ore 
teniis  will  not  be  allowed,  urdess 
there  is  a  demurrer  on  the  record. 
D'riiilit  V.  Winnipeg,  III,  349. 

Plea  to  Several  Counts,  One  of 
Which  is  Good.]  —  When  a  plea  is 
pleaded  to  several  coiml<  or  Ijreach- 
cs.  and  is  bad  as  to  some  of  them  up- 
on demurrer,  it  is  bad  altogether.  It 
cannot  be  construed  distributively 
under  the  C.  L.  P.  Act.  Robertson 
V,  The  City  of  Wimiipeg.  VI,  483, 

See  Sparhain  v.  Carley,  VII,  448. 
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Leave  to  Plead  After  Demurrer 
Overruled  —  Costs.]  —  Demurrer  l.i 
the  declaration  was  overruled.  De- 
fendants appealed,  and  again  failed. 
They  then  applied  for  leave  to  plead, 
which  was  granted,  but  only  u|ion 
condition  of  first  paying  the  costs 
of  the  demurrer  and  appeal.  Touss- 
oinl  V.  Thompson.  V,  53. 


PLEDGES. 

Deposit  of  Bonds — Collateral  Se- 
curity —  Multifariousness.] — As  col- 
lateral security  for  the  iniyment  of  a 
certain  acceptance,  the  defendants  de- 
posited with  the  plaintiffs  certain  of 
the  defendant's  mortgage  bonds,  with 
power  of  sale  in  case  of  default.  .After 
default  and  recovery  of  judgment  up- 
on the  acceptances,  plaintiffs  filed 
their  bill  on  behalf  of  all  holders  of 
similar  bonds  for  a  receiver  and  f;ir 
sale  of  the  railway. 

Held,  per  Main,  J.— 1._  That  the 
Ugal  title  in  the  bonds  did  not  pass 
to  the  plaintiffs,  but  tliat  they  were 
pledges  merely.  Their  remedy  was  a 
sale  of  the  bonds,  and  not  a  sale  of 
the  railway.  2.  That  the  bill  was 
multifarious  in  basing  tlie  right  to  a 
receiver  upon  plaint itt's  judgment,  for 
in  that  the  other  holders  had  no  in- 
terest. 

I'pon  appeal — 

//(■/(/,  that  having  regard  to  the 
surrounding  circumstances,  the  plain- 
tiffs were  not  jiledgees  of  the  boniN : 
and  that  no  obligation  arose  ujvin 
them  until  after  sale  of  them  by  the 
plaintiffs  under  their  power.  West 
Cumberland  Iron  t'r  Steel  Co.  v. 
Jl'inninpei;  &  Hudson's  Ba\  Raihcav 
Co.,  VI,  388. 


POWERS. 

Construction— 6'('»ii'ra/  or  Limited 
—  li.vecutio)i  .igainst  Donee  of  Pav- 
er.] —  R.  G.,  being  the  owner  of  cer- 
tain lands,  and  M.  G.  (his  wife)  be- 
ing the  owner  of  certain  other  lands, 
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tlicy  joined  in  a  conveyance  of  tiieni 
t')  a  trustee.  Tiie  conveyance  (jjiul 
July,  i8S4),  recited  tliatit  had  been 
iigreed  to  settle  tile  lands  "  for  the 
btncfit  of  tlioniselvcs  and  their  chil- 
ilicn,"  as  thereinafter  appeared.  The 
trtsts  declared  were  to  hold  to  such 
uses  as  R.  G.  and  M.  G..  or  tiic  sur- 
vivor of  them,  should  by  deed  or  will 
aiip.iint,  and  secondly,  until  and  in 
(k fault  of  appointment  to  the  use  of 
M.  G.  for  life,  and  after  her  decease 
to  the  use  of  R.  G.  for  life,  and  after 
the  decease  of  both,  to  the  use  of 
their  children  in  equal  shares.  By  a 
>nbse(|uent  conveyance  (iSth  Noveni- 
licr.  1SS5).  R.  G.  and  M.  G.  appoint- 
cil  and  conveyed  tlie  lands  to  R.  G., 
upon  the  following  trusts :  To  the 
use  of  the  children,  witli  power  to  R, 
(1.  to  appoint  aiunng  them  :  in  def;iult 
of  appointment  and  after  the  death 
(if  R.  G.  to  M.  G.  for  life,  with  imwer 
in  her  to  appoint  among  the  children; 
and  in  defaitlt  of  such  .appointment 
to  the  children  then  living.  Bv  deed 
(Sih  February,  iSS.S).  R.'  G.  and  M. 
(;  appointed  and  cciveyed  to  P.,  one 
'  f  the  children. 

//("/(/,  I.  Tliat  the  power  of  ap- 
I'liintment  in  the  tirst  deed  was  gen- 
vinl.  and  not  limited  as  to  its  objects. 
I  1  the  children.  j.  That  the  second 
deed,  therefore,  was  a  good  appoint- 
ment and  vested  the  legal  estate  in  R. 
(k,  and  the  equitable  in  the  children, 
nith  power  to  transfer  this  latter  es- 
tate to  one  or  more  of  the  children. 
,;.  That  executions  against  R.  (i.,  be- 
i\>een  the  tirst  ami  second  deeds,  did 
;i"t  alTect  the*  title  of  P..  the  grantee 
imiler  the  third  deed.  Re  Patterson. 
V.  -74. 

Construction  —  Gtiicnil  or  lAniit- 
,il.] — A  power  of  attorney  was  given 
liy  defendant  to  her  liusband  on  a 
h  rm  supplied  liy  a  Bank;  it  contain- 
nl  power  and  authority  to  do  for  de- 
■'  ndant.  and  in  her  name,  five  separ- 
■e  and  distinct  classes  of  business, 
•iiid  proceeded,  "and  further,  to  m;in- 
.  uo  and  transact  all  manner  of  busi- 
ress  wliatsoever  with  the  liranch  of 
t'lc  Bank  of  Britisli  North  .\mcrica 
ill  \\'innipeg,  their  luaiiager  or  other 
"'hcer  duly  authorised."       The   note 


-ued   on    was    signed   by   defendant's 
husband  under  this  power. 

Held,  that  a  clause  in  the  power. 
"  for  lue  and  in  my  name  to  make, 
draw,  accept,  transfer  and  indorse  in 
favor  of  all  parties  whomsoever,  all 
promissory  notes,  hills  of  exchange," 
etc.,  conferred  a  genera!  power  that 
was  not  limited  or  restricted  by  tlie 
"-ubsetptent  clatises  that  referred  spec- 
ially to  the  Bank.  /  'die  v.  Ruilier- 
I'or'iL  \TII,  168. 

See  Wii.t.s,   III. 
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\"!.    I.I".A\K   TO    PKOrEEl). 
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I.    Declaratioxs   axd    Staeme.xts. 

Not  Filed  Within  n  Year— Ifnit-- 

(•/•,] — The    failure    to   file   declaration 
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williin  a  year  after  the  service  of  the 
writ  is  only  an  irregularity  and  not  a 
nnliiiy.  Such  an  irregularity  may 
be  waived  by  the  defendant  applying 
for  an  extension  of  time  to  plead. 
Imperial  Bank  v.  G lines,  X,  317. 

Leave  to  Proceed  —  Scrz'icc  of 
Order.]  —  A  declaration  was  tiled 
without  first  filing  or  serving  the  or- 
der for  leave  to  proceed. 

Held,  there  is  no  established  prac- 
tice, and  an  objection  on  that  ground 
cannot  be  given  effect  to.  The  Em- 
pire Brrwiii,i;  &  Malting  Co.  v.  Uar- 
ley,  \'II.  410. 


II.   DeKKXCES  AM)   I'leas. 
((0  Leaz-e  tu  [•'He. 
{b)  In  I'erson. 

—  < 

(((.)   /-('(/:  e  to  File. 

Mistake  of  Solicitor.] —  A  Juilge 
has  no  discreiion  to  shut  out  a  de- 
le idani  frfim  a  bona  fide  defence,  or 
a  !)laintirt'  from  a  right  luma  fide  to 
priss  a  claim  upon  a  mere  slip  of  a 
party  or  his  attorney,  unless  other 
rights  intervene,  or  tliere  are  aggra- 
\ating  circumstances.  The  discreiion 
i)f  ;  Judge  as  to  admitting  new  pleas 
noi  interfered  with.  Sniitli  v. 
Strani;e.  I.  loi. 

(b)  hi  Person. 

Entitles  to  Same  Notice  as  So- 
licitors.! —  Held,  where  a  defendant 
appears  in  person  he  is  entitled  to  re- 
ceive the  same  notice  of  proceedings 
being  taken  which  a  solicitor  re- 
ceives.    Geddes  v.  Miller,  I.  365. 

See  also  Bills  and  Notes,  X. 


m 


III.   Dismissing  Actions. 

Want  of  Prosecution  —  Leave  to 
Set  Dirien  —  Dismissal  at  Hearing 
Plaintiff    Being    Unready.]     —    14111 


.\ugust,  1884,  bill  was  filed.  30th 
October,  1884,  bill  amended  by  add- 
ing a  large  number  of  parlies.  Janu- 
ary, 1886,  case  wa.-^  (jr  ought  to  have 
been  ri|)e  for  hearing.  .\pril,  hS.So. 
set  down  for  hearing  and  pustpuncd. 
June,  1886,  Set  down  and  i)osti)0!u.Hl 
by  plaintiff,  defendant  D.  being  a 
necessary  witness  and  having  left  thv 
I'ro\ince,  although  subpanaed.  Sep- 
tember, i88('),  set  down  and  postpon- 
ed, D.  not  having  returned.  Janu- 
ary, 1887,  set  down  and  postiiinud. 
I),  not  having  remrned,  and  B.,  the 
])laintiff's  agent,  also  a  necessary 
witnes.^,  being  absent,  although  sub- 
pfvnaed,  and  having  neglected  to  at- 
tend upon  an  apiioiniment  to  take  his 
exidence  de  bene  esse.  31st  March. 
iN87,  set  down,  postponement  refused, 
;dihongli  1).  and  B.  absent;  D.  ine:ni- 
while  had  been  in  the  Province.  4th 
.\pril.  18S7.  question  of  costs  argued. 
7tli  April,  1887,  B.  returned  to  the 
city.  I9lh  April,  1887.  defendan;s. 
by  leave  of  Judge,  notified  plaintiffs 
that  unless  by  this  date  decree  agrii.'.] 
to.  Judge  would  make  decree.  25tli 
.\pril.  1887,  ])Ctiti(in  served  for  leave 
to  set  down  anev,-  for  hearing,  i'uli 
April,  1887,  another  sittings  hvM. 
c'lse,  of  course,  not  set  down.  Me- 
fendants  di<l  not  show  existence  ui 
aiiv  ininrv  to  tliem  b\  reason  of  de- 
lay. 

//(■/(/,  I.  l"ndcr  all  the  circnin- 
stances  set  out  in  the  judgment  tliat 
leave  should  lie  given  to  set  down 
again  upon  payment  of  costs  of  the 
day  and  the  petiiiou.  j.  The  LUgagi- 
meiits  of  a  witness  coupled  with 
shtn-tncss  of  notice  ma>'«  form  an  ex- 
cuse for  non-attendance  upon  stili- 
po.'ua.  3.  The  negligence  of  plain- 
tiff's s<ilicitor  in  not  jirocuring  evid- 
ence may  form  a  ground  for  an  ex- 
tension of  time  for  hearing.  Balfour 
■•:.  firummoud,  IV.  p,^^). 

Want  of  Prosecution — .\'on-Pro- 
diiction  hy  Pefendant — I'ndertaking 
as  to  Ihimages.]  —  On  a  motion  to 
dismiss  the  bill  for  want  of  prosecu- 
tion, it  was  objected  that  one  of  the 
defendants  had  not  obeyed  an  order 
to  produce. 

Held,  that  mere  default  on  the  i)art 
of  a   defendant  to  obey  an  order  to 
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produce  docs  not  preclude  him  from 
iiioving  to  dismiss,  unless  the  plain- 
lift  lias  hccn  taking  active  steps  to 
iiiforce  the  pnHluction.  On  appeal, 
the  recital  in  the  order  of  the  mater- 
ial uscil  will  RO\ern  in  case  of  ilispuie. 
The  Referee  in  Chamheis  lias  no  jur- 
isdiction to  order  a  reference  as  to 
damages  caused  hy  the  issue  nf  an 
mj unction.  Toronto  Land  Co.  v. 
Scot!-.  I,  105. 

When  Further  Prosecution  Un- 
necessary. |  —  ;/,•/(/,  1.  A  motion  to 
dismiss  for  want  of  piosecution  must 
he  made  in  Court.  2  The  incidence 
of  costs  of  a  suit,  the  further  prose- 
cution of  which  has  hecome  unneces- 
sary, cannot  he  discussed  uimn  a  mo- 
tion to  dismiss  for  want  of  prosecu- 
tion. .^  Where  the  further  prcjsecu- 
lion  of  a  suit  becomes  unneces>;iry 
the  plaintiff  may  move  to  dismiss  his 
hill  without  costs  ;  and  the  Court  may 
-o  order,  where  the  investigation  of 
doiditful  (|uestions  of  fact  is  not 
n.ecessary  to  the  decision.  WcUband 
V.  Moore.  11.  i()3. 

For  Non-Revivor  —  Ccs-Zi.]  — 
Where  one  of  several  plaintiffs  dies, 
the  order  is  that  the  survi\ors  do  rc- 
\ive  within  a  limited  time,  and  in  de- 
fault the  hill  is  dismissed  with  co-^ts. 
in  the  case  of  a  sole  plaintit'f  the  I)ill 
~  rlismissed  without  co<t<  in  case  of 
failure  to  resive.  McM  alien  v. 
IH^KS.  IV,  84. 

In  Judge's  Chambers.]  — ■  A  mo- 
tion hy  the  defendant  to  take  a  hill 
'  ff  the  hies  is  properly  iiKule  in 
ludge's  Chambers,  l-ullcr  v.  Starki'v. 
\  III,  400. 


ctites,   can   ]>e   made  use   of   for   tliat 
purpose.    Vivian  \.  Scoblc,  I,  i<ji. 


IV.  Further  Dirfxtioks. 


What    Can    be 

that  on  further  d 
ant  may,  on  the 
read  his  answer, 
where  replication 
read  as  evidence 
in  dispute  except 
the  decree  and  M 
any    intermediate 


Read.]  —  Held. 
irections  a  dcfeiul- 
■(|uestion  of  costs, 
although  it  cannot, 

has  been  filed,  he 
upon  the  questions 
by  consent.  Only 
aster's  report,  with 

orders    or    certifi- 


W    lKKi:Gfl..\RITIES. 

Waiver.] — An  irregularity  may  be 
wai\ed  in  equity,  as  at  law,  by  delay, 
or  by  taking  a  step  in  tiie  ctuise  ;ifter 
kf.owledge  of  the  irregularity.   Wood 


Wood. 


.^7. 


./)((/  sec  Re  .Issiniboia,  1\'.  .^_'8;  Ini- 
l^erial  Hank  v.  Gillies,  X,  ,^17 

Motion  Against  Irregularities — 

Must  he  Strictly  Ne^iular.]  —  Where 
advant.'ige  is  souglu  to  be  taken  of  an 
.■illeged  irregularity,  and  the  ;ipplic;i- 
tion  is  teclmic.'d  and  with(.)Ut  merit, 
the  apiilicant  -hould  be  treated  with 
the  utmost  strictness.  Kerr  v.  I >es- 
jarlais,  IX.  278. 


VI,  Leave  to  Pkoceeh. 

.Service  of  Order,  |_A  declar.ition 
was  filed  without  hrst  filing  or  serv- 
ing the  order  for  leave  t<j  proceed. 

If  eld.  there  is  no  cslabli-hed  prac- 
tice, and  an  objection  on  ili.al  ground 
cannot  be  gi\-en  elYect  10.  The  ilin- 
pire  Breicin^a  c-r  Malting  Co.  \.  liar- 
ley.  MI,  416. 


\   II.    XoTICES   OE    MoTiO.V. 

Form  Where  Short  Leave,]  _ 
Where  leave  was  given  to  move  next 
day  to  rescind  a  rule  of  Court,  a  no- 
tice of  motion,  which  stated  that  by 
leave  tiiis  day  given  an  application 
would  be  made  to  the  Court  next 
morning,  was  held  sufficient.  Spar- 
ham  V.  Carlcy,  VII,  611. 

Form  —  Kotire  Too  Wide.]  —  A 
notice  of  motion  is  not  altogetiier 
bad  because  it  asks  more  than  leave 
was  given  to  ask.  McDonald  v. 
Charlcbois,  VII.  35. 
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Statement  of  Residence  Where 
Motion   Made   by   Outside  Party.  | 

—  Ill  a  notice  of  iiiotii)n  by  a  piTsoii 
lint  a  iiartj-  to  tlie  suit  and  taking  liis 
t'lrst  pri)ci'0(liiig  in  the  suit,  his  resi- 
dence should  he  staled.  Bole  v. 
Rose,  X.  633. 

Affidavits  Filed  Prior  to  No- 
tice.] —  A  notice  of  motion  stated 
tliat  certain  aft'idavits  woiiU!  lie  read, 
hut  did  not  state  the  date  of  the 
tilini;.  One  afruhivit  was  filed  prior 
to  the  date  of  the  notice  of  inoiion. 
Tlie  opposite  party  filed  affidavits  in 
reiily  and  gave  notice  of  filing. 

ifcld,  tliat  the  affidavit  filed  prior 
to  the  notice  of  motion  might  be  read. 
J'ldU-r  v.  Slurkcy,  VIII.  400. 

Affidavits  Not  Filed.]  —  Where 
leave  was  given  to  file  an  affidavit  in 
support  of  a  motion,  Init  the  leave 
was  not  expressed  in  the  notice,  and 
the  affidavit  was  not  filed  when  the 
notice  was  served,  but  a  copy  was 
served   with  the  notice  of  motion. 

Si-iiihh- — Sufficient.  Gciidrs  v.  .1//7- 
U-r,  1,  305- 


\'III.  XoTKKS  oi'  Re-IIe.\kin'(;. 

Notice  of  Setting  Down.  | — 1 1  eld. 
that  two  days'  notice  of  setting  down 
for  re-hcaring  is  sufficient.  Tait  v. 
Callozeay.  I,  333. 


IX.  Xorici:s  of  Tki.\l. 

By  Defendant.  |  —  .\  defendant 
may  pass  and  enter  the  reciird,  and 
give  notice  of  trial  for  the  assizes  as 
well  as  for  any  Tuesday.  Caldcr  v. 
Daiicy,  IV,  -'5. 

By  Defendant.)  —  Hrld.  that  a 
defendant  can  give  notice  of  trial,  al- 
though plaintifY  not  in  default,  Moore 
V.  h'i'rtitnr,  II,  94. 

Remanet.] — A  record  was  entered 
for  the  Spring  .\ssizes  in  Winnipeg 
in  1883,  and  made  a  remanet.  At 
the  .Autumn  .\ssizcs  it  was  placed  on 


the  docket  by  the  Prothonotary.  Xo 
one  appeared'  for  the  plaintiff,  but  de- 
fendant's counsel  insisted  upon  a  ver- 
dict being  given  in  his  favor. 

Held,  that  a  new  nrjtice  of  trial  \v,is 
necessary,  and  the  verdict  wa--  set 
■'iside  with  costs.  Robinson  v.  Hutch- 
ins.  I,    122. 


Setting  Aside.  I— ^Vc'  Kerr  v. 
jurlais,    IX,   278. 


Des- 


X.  Okiiicks. 

Service  —  Order  not  Ser-eed  — 
ir<ii'i'er.\  —  At  law  an  order  must  be 
<lrawn  up  and  served  within  a  rea- 
sonable time,  otherwise  the  other 
party  may  treat  it  as  abandoned.  lUit 
the  order  will  not  be  set  aside  on  tlic 
ground  of  delay  unless  the  otlur 
li.'crty's  position  has  been  affected  by 
it.  In  equity  only  e.v  ['arte  orders 
require  service.  The  common  law 
|)rc\-,-iils  as  to  service  of  orders  in 
election  cases.  An  order  was  iikhIo 
for  the  examination  of  witnesses  up- 
on a  Chamber  apjilication.  The  or- 
der was  not  served,  but  the  opposite 
attorney  attended  on,  and  took  part 
in.  the  examination. 

Held,  that  the  depositions  iiiight  he 
read.  A'l'  Assiuiboia  Eleetion.  IV,  328. 

When  Effective  —  Disre^nrdiiiii 
the  Pate.]  —  The  Court  cannot  go 
behind  the  date  appearing  on  the  face 
of  an  order.  inr|uire  when  it  was  pro- 
nounced and  give  it  oiieration  as  of  a 
prior  date. 

In  general  an  order  is  not  cffectiw 
until  it  is  drawn  up,  signed  and 
served.     Yonng  v,  Hol>l;ins,  IX,  310, 

Discharging  _  Pozeer  of  Indite.] 
— Held,  that,  although  it  is  usual  for 
a  Judge  to  review  his  own  order  only 
when  obtained  through  mistake,  or 
by  unfair  or  fraudulent  means,  his 
power  to  do  so  extends  (o  all  orders 
made  by  himself,  however  deliberate- 
Iv  made.  Tucker  v.  Yonnq,  T  .\V. 
186. 

Discharging  —  Poxi'cr  of  JudRe.] 
— Held,  that  upon  new  material  it  is 
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competent  for  one  Judge  to  set  asitle 
the  order  of  anotlier.  Xortli-U'i-stcni 
Sational  Bank  v.  Jan'is,  II,  53. 

Conditional  Order  —  Xoii-fitlfil- 
nii-iit  —  C'M-/.?.]  —  PlaiiititY  obtaitiotl 
an  order  to  set  aside  a  judgment  of 
non-pros,  upon  payment  of  costs.  Tlic 
costs  not  liaving  been  paid,  the  de- 
fendant moved  to  rescind  the  order 
and  for  payment  of  the  costs  of  the 
I'urmer  application. 

Iliid.  tliat  tlie  former  orde  •  ihould 
be  rescinded,  l)Ut  tlie  costs  of  it  could 
IK  it  he  ordered  to  be  paid.  Bailey  v. 
I'lTticr,  III.  670. 

Enforcement  —  Courts  May  Pis- 
r,\;'((n/. ]  —  The  Court  is  ;iot  obliged 
Id  enforce  an  order,  although  it  has 
Iccn  made  and  has  not  been  rescind- 
id.     I-oiig  V.  U'innit^cg  Jcz^'cllcrv  Co. 

ix.  159. 

.S-i'i'  also  Ciirric  v.  Rapid  City,  XII. 


XI.    P.\I<TICrL.\R3. 

Place  of  Residence.]  —  Particu- 
lars of  the  residence,  etc.,  of  the  hus- 
!iand  of  a  plaintiff  married  woman 
ordered  to  lie  delivered.  McLcllaii  v. 
Mnnicipolity  of  Assiniboia,  V.  299. 

Place  of  Residence  —  Order  for. 
Should  not  In-  Made  Ex  Parte.]  — 
Martel  v.  Dubord,  I.   174. 

Of  Damages.]  —  To  an  action  up- 
iii  a  promissory  note  given  for  the 
price  of  a  wire-binding  machine,  the 
defendant  pleaded  by  way  of  counter- 
claim a  warranty  given  upon  tlie  sale 
of  the  machine  by  the  plaintiff  and  a 
lireach  of  sucli  warranty,  claiming  as 
(iuniages  (i)  loss  of  profits  which  he 
Wduld  have  made  by  hiring  the  ma- 
cliine  to  others,  (2)  expense  incurred 
ir,  endeavoring  to  make  the  machine 
fi'.  for  use,  and  (3)  expense  to  which 
he  was  put  and  loss  sustained  in  and 
about  the  cutting  and  binding  of  his 
own  corn. 

Held,  that  particulars  of  the  dam- 
ages alleged  should  be  given.  Elliott 
v.  Hoguc,  III,  674, 


Special  Indorsement.]— The  spec- 
ial indorsement  upon  a  writ  serves  as 
|);irticulars  under  the  common  counts 
(if  the  declaration;  and  no  further 
particulars  can  regularly  be  delivered 
withiiut  a  Judge's  order.  Marlel  v. 
Dubord,  III.  =,9'^. 

Special  Indorsement  —  SufHei-^ 
eiiey.\ — See  Jl'ug.ments,  III. 


XII.  Second  Api'lication. 

Further  Material.)  —  When  a  de- 
fendant has  moved  to  set  aside  the 
service  of  a  writ  out  of  the  Province 
nn  the  ground  of  want  of  jurisdic- 
tion, he  cannot  afterwards  be  heard 
on  a  motion  to  set  aside  the  writ  it- 
self on  the  same  gromid  supported  by 
further  material.  Euifire  Brcn'iti.s; 
and  Malting  Co.  v.  Harley.  VII,  416. 

Identity  of  Application.]  —  The 

ilefeiulant  having  been  arrested  on  a 
etipias  under  an  order  issued  by  a 
L"i  nnty  Court  Judge,  a  summons  was 
isNUed  by  him  calling  on  the  plaintiffs 
to  show  cause  why  an  order  should 
not  be  issued  releasing  tiie  defendant 
from  custotly,  on  grounds  stated  in 
the  defendant's  affidavit.  This  suin- 
ir.ons  was  dismissed,  and  on  the  same 
day  a  second  sunnnons  was  issued  by 
the  s.-'.me  Judge  for  the  same  purpose, 
vbich  wa.s  also  dismissed  on  the 
ground  that  the  defendaiu's  affidavit 
was  defective  in  not  complying  with 
section  20  of  The  Debtor's  Arrest 
Act,  R.S.M.,  c.  4,v  Defendant  then 
applied  to  a  Judge  of  the  Queen's 
Bench  for  practically  the  same  relief, 
nrly  asking  in  addition  that  the  oriler 
for  the  writ  of  eapias  and  the  writ 
itself  should  be  set  aside. 

Held,  following  A'l-^'.  v.  Manelies- 
ter  &  Leeds  Railway  Co..  8  A.  &  E. 
41.^.  that  a  party,  after  once  failing 
in  conscfi'ience  of  a  defect  in  the  way 
in  which  he  brings  his  case  forward, 
is  not  entitled  to  renew  the  same  ap- 
plication, and  th.'it  the  attempt  to  go 
back  and  set  aside  the  order  and  the 
writ  die',  not  make  thte  application  so 
far  different   from  the   former  as  to 
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lake  it  (nit  nt  the  gtiKTai  nilc,  and 
that  tlie  apiihcati.n  sliouhl  l)i.'  dis- 
missed with  ensts.  Lt'^.^o  \\  )''Mn(^'. 
1/  C.  is.  541).  Smith  V.  lidninuds.  X, 
240. 


XIII.  Sf.rvice. 

Service  of  Writ  by  Person  Other 
than  Sheriff  _  .If^pcaraitci-  — 
ll'ahrr.l  —  Held  (Wood.  C.  J.,  dis- 
.scnting ),  aflinniiig  tlie  decision  of 
•MeKea.iiiiey.  J.,  that  the  service  of  a 
County  Court  writ  by  a  person  other 
llian  a  sheriff,  constable,  or  bailiit,  as 
required  l)y  ,^6  Vic.  6.  s.  6,  s-s.  i 
(.Man.),  is  a  nulhty,  and  is  not  waiv- 
ed. l)v  appearance  to  the  writ.  Mercer 
V.  M'el.caii.  T.  W..  95. 

Substitutional— 7/(1?  Bills  of  Ex- 
cLaiific  -let.]  —  Held,  that  the  pro- 
visions of  C.  S.  M..  c.  31,  s.  35,  as  to 
substitutional  service,  do  not  api)ly 
to  writs  under  The  Bills  of  Exchange 
Act.  Bank  of  Xoz'a  Sentia  \.  Lynch. 
I  .M.  L.  R.  180,  reviewed.  i'liion 
Bank  v.  McDonald,  I,  335. 

.S'('('  also  Bank  of  Xoz'a  Scotia  v. 
Lynch.  I.   iSo. 

Substitutional  —  .IfJidaz'it  as  to 
Efforts  to  Senx'.] — An  aftidavit  for 
substitnticnal  service  of  a  writ  issued 
ur.der  The  Bills  of  Exchange  Act 
should  show  the  attempts  that  have 
been  made  to  serve  the  writ :  that  a 
copy  of  it  has  been  left  for  the  de- 
fendant, when  that  has  been  done ; 
the  locality  of  the  defendant's  resi- 
dence when  known;  or  if  not  known, 
tiiat  enquiries  have  been  made  to  as- 
certain it  without  success,  and  it  must 
.show  a  se;irch  for  appearance.  Bake- 
icell  V.  McMicken,  111.  244. 

Proof  of  Service  —  .Idniission  by 
.lltorney.]  —  On  an  application  for 
an  order  directing  H..  who  was  al- 
leged to  be  the  plaintitlf's  attorney,  to 
declare  in  writing  the  profession,  oc- 
cupation or  quality  and  place  of  abode 
of  the  plaintiff,  the  only  evidence  ad- 
duced was  an  affidavit  of  the  partner 
of  defendant's  attorney,  stating  that 
two  notices  annexed  were  served  on 


11.,  .and  he  had  not  complied  with 
them.  The  notices  were:  i.  .\  de- 
mand to  declare  in  writing  the  pro- 
fession, occupation  or  quality  and 
place  of  abode  of  plaintiff,  j.  .\  de- 
mand of  security  for  costs.  Each 
was  adilresscd  to  X.  !•".  II  .  Esi|., 
plaintiff's  atloriuy.  and  on  each  w;is 
indorsed:  "Service  hereof  admitted 
on  date.  X.  V.  H..  plaintiff's  alt.r- 
!'ey."  Xo  dem;ind  was  made  iipcHi 
11.  ;is  to  whether  the  writ  was  isstud 
by  him,  (m*  with  his  authority  or 
l)rivity. 

Ifeld.  that  there  was  not  sufficient 
evidence  that  11.  was  plaintiff's  at- 
torney, and  had  so  refused.  Latfcrty 
V.   Sfain.   \TI,  32. 

Refusal  to  Accept  —  Explanation 
Xeeessary.]  —  In  effecting  personal 
sir\-icc  of  process,  which  the  parly 
ui'uscs  to  acce|)t  from  the  officer,  he 
should  explain  the  nature  of  it  to  the 
]iarty,  ami  then  it  will  be  sufficient  o 
throw  it  down  before  him  and  leave 
it  there,  Thomson  v.  I'hency,  (1832) 
1   Dowl.  441. 

In  this  case  the  afiida\it  of  service 
of  the  statement  of  claim  showed 
that  the  defendant  had  refused  to  ,tc- 
cept  the  copy,  and  that  the  officer  left 
it  at  the  defendant's  house. 

Held,  that  the  service  was  nni  ef- 
fectual, more  especially  as  the  defend- 
■.oW.  was  a  .Mennonite  ;ind  did  not  un- 
derstand English,  and  that  the  de- 
fendant should  be  allowed  to  put  in 
his  defence  to  the  action  within  tif- 
tien  days.      Rit.z  v.  Proese.  XII,  34''). 

On  Absent  Solicitor  —  P  lac  in.; 
I'nder  l^oor.\  — •  It  is  not  sufficient 
service  of  an  appointment  on  the  so- 
licitor of  a  party  to  be  examined  f"r 
discovery  under  The  (Queen's  Boncli 
Act.  i8o.T,  to  push  it  under  the  door 
of  bis  office  in  his  temporary  absenco, 
when  it  first  comes  to  his  notice  on 
his  return  to  his  oft'icc  within  forty- 
eight  hours  of  tlie  time  set  for  the  ex- 
amination, and  the  party  in  such  case 
will  be  excused  for  not  attending  in 
obedience  to  a  subpnena  served  upon 
him  for  such  cxaminatici.  Grand 
Riz'cr  Xaz'ii^ation  Co.  v.  ll'ilkcs. 
(185 1)  8  U.  C.  R.  249.  and  McCallnm 
V.   Provincial  Insurance   Co.,    (1873) 
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(>   P.    R.    loi,    followed. 
Lout;,  XII,  454. 
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XIV.  Skttixg  Aside. 

Notice  of  Trial  _  j),-i,ial  of  Ef- 
h-ctnc  Service  of  .luy  Ki„d.]—T\w 
plaintiif  moved  to  set  aside  a  notice 
I'l  trial  of  an  issue  under  The  Real 
J'roperty  Act.  on  the  ground,  among 
cihers,  that  it  had  been  served  on  an 
attorney,  who  was  not  the  attor- 
ney on  the  record;  although  ii 
had  been  served  on  the  attorneys  who 
then  had  the  matter  in  haiul.  and  alxi 
'■n  the  acting  Winnipeg  agems  (jf  the 
attorney  in  Portage  la  Prairie,  who 
had  formerly  acted  for  plaintiff  in  the 
IToceedmgs  prior  to  the  order  direct- 
ir.g  the  issue. 

JhiJ.  that  to  succeed  in  such  a  mo- 
'!"n  the  affidavits  filed  should  ha\e 
lu-gatived  every  other  possible  mode 
"I  good  service  under  the  rules  and 
I'lactice  of  the  Court,  which  thev  did 
ii"t  do.  and  the  summons  was'  dis- 
missed with  costs.  Kerr  v.  Dcsjar- 
l-ns.  IX.  278. 

Consent  Order. j-An  order  made 
"li    consent   cannot   he    varied    or    set 
•■i-ule,^    except     by     consent,    without 
showing    some    ground    of    surprise, 
iiii^take    or    fraud,    or    other    ground 
ulnch     would     invalidate    an     agree- 
ment between  the  parties.    JIarzrv  v 
Croydon.  26   Ch.    D.   249:   .histralas- 
Kiii  Automatic,  Etc.,  Co..  v    Walter 
\\.     N.,     (1891)     170;     Hiiddcrsfield 
Iniiikiii};  Co.  v.   Lister.    (iSc);)    2  Ch 
-7,^.  followed.     Grant  v.  Mck'ee.  XI. 

.'liid  see  SpEciric  He.vds. 


X\'.  St.w  of  Proceedings. 


eiJargement  of  the  application  and 
the  entry  of  apiiearance.  .\Jc.\augli- 
ton  V.  L'ol'son.  V.  .^15. 

Time  of  ]y[otion_r/;/.j/(/  Costs.] 
—An  applicatum  for  a  stav  of  pro- 
ceedmg>.  until  the  costs  of'a  former 
action  are  paid,  cannot  be  made  un- 
til the  defendant  has  appeared.  Ezeart 
V.  Uanover.  \'\[l.  21CI 


Time 

tion.]  — 

ceedings 

siine    cause    cannot    he    made    before 

;<I'pearance.       But  such  an  obiection 

'.<  a  formal  one,  and  mav  be  cured  bv 


of  Motion  —  Second  Ac- 
An  application  to  stay  pro- 
in  a   second   action   for   the 


X\'J.  Stod-Oi^deu. 

Not  a  Chr.rge  Upon  Money  in 
Court.)  _  A  stop-or<ler  in  equity 
gives  no  cdiarge  on  a  fund  in  Court 
111  lavor  of  the  ])arty  obtaining  it,  and 
lie  IS  not  entitled  t<i  an  order  for  pay- 
iiient  out  of  Court  as  against  li'is 
.iiidgmem  debtor  without  lirst  getting 
a  charging  order  on  the  fund. 

I  he  application  of  the  judgment 
uebtor  for  payment  out  to  him  of  the 
lund  111  Court  to  which  he  had  been 
Kuiid  entitled  was.  however,  enlarg- 
ed a  week  to  enable  the  iudgment 
creditors  to  apjily  for  a  charging  or- 
der, and  their  stop  order  wa-i' con- 
tinued meantime.  Mclfilliams  v. 
Iniiley.    IX.   563. 


XVII.  T 


KIAE. 


Death  of  Judge. ]_Alter  witncss- 
p  had  been  e.\;imined  and  the  cause 
he.ard.  but  before  judgment,  the 
.judge  died.  The  cause  was  ordered 
1''  l>i.„-'^eH  down  for  argument  before 
the  hull  Court.  Cnuiniins  v.  Con- 
.Kr.i^atioiuil  Cliurcli.    [\\    -i^j^^ 


XVIII.     \-ENTE. 

Change  of.)   _  //,/<y,  .,  judge  in 
Cliambers    has   power   to   change   the 
venue.       notwithstanding       a       prior 
change  in  Term,     llvian  v.  Pla.vton 
II,   1.24. 

Sec  Jl'dgme.nts,  XIII. 
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PRECEDENTS. 

Sec  Courts,  I. 


PRESSURE. 

Sec    FRArillLENT    CONVEYANCES,  VI 1 1. 


PRINCIPAL  AND  AGENT. 

1.  Compensation  anii  Lien. 

II.  Execution  of  Agencv. 

Til.  Powers  of  Agent. 

IV.  Unauthorized  and   Wrongful 
Acts. 

V.  Estoppel,  Ostensible  Agency. 

VI.  Ratification. 

VII.  Actions. 


I.     COMPENS.VTID.V    AND    LlEN. 

Finding  Purchaser  —  Con  tract 
Xdt  ill  U'ritiiiii  —  Default  by  I'ltr- 
cliaser  —  Interest.] — Wlicie  an  agent 
is  employed  to  find  a  purciiaser.  lie  is 
entitled  to  his  commission  upon  pro- 
duction of  a  party  ready  and  willing 
to  complete  the  inirchase  by  entering 
bona  ftdc  into  an  agreement  to  pur- 
chase upon  the  terms  stipulated ;  or, 
if  the  items  be  not  fully  prescribed, 
then  upon  the  proposed  purchaser 
and  tile  principal  entering  bona  fide 
into  an  agreement  of  purchase  and 
sale.  The  owner  cannot  refuse  to 
pay  tlie  commission  because  no  agree- 
ment in  writing  actually  was  entered 
into :  at  all  events,  when  tlie  reason 
was  that  he  refused  to  sign  it  unless 
some  unusual  term  was  inserted,  and 
wliere  the  vendor  had  accepted  the 
purchaser  and  by  various  acts  show- 
ed that  he  considered  that  there  was 
a  valid  verbal  contract.  Nor  can  the 
owner  refuse  to  pay  merely  because 


ihe  purchaser  afterwards  make^  de- 
fault and  unreasonably  refuses  to 
c;irry  out  the  contract.  .An  agent  to 
fuul  a  purchaser  will  not  disentitle 
himself  to  his  commission  by  receiv- 
ing a  de|)Osit  and  giving  a  receipt  tor 
it;  at  all  events  wliere  the  vendor  ac- 
cepts the  dejiosit.  Interest  will  not 
be  allowed  u])on  a  commission  tmk'v; 
after  a  demand  in  writing.  .And. 
<iu(crc.  whether  the  .statute  .1  it  4  Win. 
.\.  c.  42,  s.  28.  is  in  force  in  this  Pm- 
vince.  McKcncic  v.  Cliamj^ion,  IV, 
158. 

Purchaser  at  Smaller  Price.]  — 

Defendant  authorized  plaintiffs,  real 
estate  agents,  to  sell  certain  proi)erty 
of  his  for  $14,400,  and  agreed  in  the 
event  of  sale  to  pay  the  usual  com- 
mission. Plaintiffs  then  introduced  to 
defendant  an  investor,  showed  him 
the  property  and  tried  U>  effect  a  s.ile. 

Tlie  same  person  afterwards  pur- 
cb.ased  the  property  for  $14,000,  but 
through  another  agent. 

If  eld.  that  the  plaintiffs  were  not 
entitled  to  the  full  commission,  and 
that  the  verdict  of  the  County  Court 
Ji'.dge,  allowing  half  commission, 
should  not  l)e  disturbed.  Glincs  v. 
Cross,  XII.  442. 

Variation  of  Terms  —  Amount  of 
Ciminiission.]  —  The  plaintiff  w;is 
employed  by  the  defendant  to  sell  for 
l.im  certain  lands  upon  certain  terms, 
lie  found  a  man  willing  to  purciia-c 
upon  less  advantageous  terms, 

field,  that  the  defendant,  havitiij 
accepted  the  purchaser  and  ratified 
the  variation  of  the  terms,  was  liable 
for  the  plaintiff's  commission.  The 
grounds  upon  which  the  finding  of  a 
Judge  upon  a  question  of  fact  will  be 
reversed,  discussed.  An  agent  is 
usually  entitled  to  commission  upon 
the  whole  amount  of  the  purchase 
money  whether  paid  in  cash  or  secur- 
ed by  mortgage ;  but  where  the  own- 
er himself  conducts  a  part  of  the  ne- 
gotiations, a  verdict  calculated  upon 
the  cash  payment  was  not  disturbed. 
Il'olf  v,  Tait,  IV,  5Q. 

Recovery  of  Commission  by  An- 
other.]— The  fact  of  the  recovery  by 
another  plaintiff  of  commission  in  ro- 
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spect  of  the  same  sale  is  ns  inter 
alios  ucia,  and  is  noi  in  itself  inater- 
Ihui^his  \.  Cross,  Xll.  53,?. 


la 


II.  Execution  of  .Agencv. 

Contract  Under  Seal  in  Name  of 

Agents  _/';■/„,/>(,/  Xot  Liable]  — 
i'iaintiffs,  as  assignees  of  W.  &  B.. 
declared  upon  a  contract  under  seal 
made  between  W.  &  B.  and  M., 
whereby  W.  &  B.  aprecd  to  erect  a 
certain  building  for  M..  It  was  fur- 
ilier  alleged  that  .M.  was  authorized 
by  tile  defendants  to  make  the  con- 
tract for  theni  in  his  own  name  as 
their  agent ;  that  \V.  &  B.  entered  in- 
X(>  the  contract  with  M.  as  and  being 
ilie  duly  authorized  agents  of  the  de- 
fendants: that  the  defendants  duly 
.•;i'.thori/'cd  all  the  work  and  took  the 
lienctit  of  the  contract  and  the  work. 
L'pim  demurrer — 

Held,  that  the  defendants  were  not 
liable  upon  the  contract.  Aslidown 
V.  Manitoba  Land  Co.,  III.  444. 

Carefulness  in  Making  Con- 
tracts.] —  //,■/(/,  that  the  agent,  in 
employing  the  services  of  an  auction- 
<cr.  siiould  l.ave  used  diligence  to 
make  a  reasonable  bargain  for  his 
remuneration.  The  auctioneer  ha\- 
M'.g  retained,  out  of  the  moneys  re- 
ceived by  him.  an  excessive  fee.  tlv 
agent  was  char.gcd  with  the  exces>, 
I  'i'rian  V.  Scoblc.  I,  12,^. 

Carefulness  in  Making  Con- 
tract —  Contract  Xot  i)t  Writing.]  — 
The  plaintiff,  an  agent  employed  ))y 
defendants  to  sell  real  estate,  intro- 
duced a  purchaser  who  had  paid  him 
a  deposit  and  afterwards  carried  out 
the  purchase  at  the  price  agreed  on. 
Init  with  the  principals  direct.  The 
agent  did  not  procure  the  purchaser 
t<i  sign  any  written  contract,  but  the 
circumstances  showed  that  he  was 
f.ot  expected  to  do  so  in  the  first  in- 
>tance. 

/■/('/(/.  that  he  was  entitled  to  some 
remuneration,  though  not  to  the  full 
conunission  payable  in  ca^^e  he  should 
Tirocure  the  purchaser's  signature  to 


a  biiKhng  contract,  and  his  verdict  in 
the  County  Court  for  the  full  com- 
n;ission  was  reduced  on  appeal  to 
cne-half  without  co^ts.  Hrongliton 
V.  Hamilton  I'rozidcnt  Society.  X, 
(xSj. 


III.    PoWICUS  OK   .Vc.F.xT. 

Admissions  by  Agent.  |— A  prin- 
cipal is  nut  Ixiund  by  the  statements 
of  his  agent,  after  the  hapi)ening  of 
the  act  sued  upon,  unless  the  agent 
lias  authority  to  make  such  >tate- 
ments.     Po:en  v.  Ler.  1\',  177. 

Previous  Employment  —  Po:ecr 
of  .Igcnt  .ippointi'd  to  Receive 
Money.]  —  B.,  one  of  three  execu- 
tors (the  defendants),  agreed  to  per- 
ii'it  the  i)laintitY  to  become  assignee 
of  a  lease  .granted  by  their  testator; 
that  the  i)laintiff  should  be  allowed  to 
deduct  from  the  rent  the  value  of  im- 
provements to  be  i)laced  by  him  upon 
till'  premises  to  the  amount  of  $1,000; 
and  that  the  rent  should  l)e  increased 
by  13  per  cent,  of  the  amount  of  such 
allowances.  The  im])roveuients  were 
iiK'.de.  but  the  value  was  not  deducted 
out  of  the  rem.  In  an  action  against 
the  defendants  personally,  and  not  as 
executors,  a  verdict  was  given  for 
plaintilt. 

//('/(/.  I.  That  there  being  no  proof 
of  a  joint  promise,  the  verdict  was 
wrong  except  as  to  B.  2.  That  the 
receipt  of  rem  by  B.  only  showed  tiiat 
he  had  power  to  recei\e  the  rent  in 
iiioney.  ,v  That  an  agent  authorized 
to  collect  a  delit.  can  receive  it  in 
inoncv    oiilv.     I'aislcv   v.    Bainiatvne, 

n'.  255. 

Proof  of  Authority— .l/(j);(/.?('r  of 
Conipany.] — The  authority  of  a  man- 
ager of  a  Company  carrying  on  the 
brsiness  of  the  manufacture  ;md  sale 
of  farm  utensils  to  pledge  the  goods 
of  the  Company  for  a  present  delit 
and  future  advances  will  not  be  as- 
sumed, but  must  be  proved.  Jones 
\.  Henderson.  Ill,  4,^3. 


Pledging  Credit  - 

Su[>plied    with     Cash 


When   Agent 
-  Receipt    of 


I 


i^ 
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Goods  by  I'urcliascr.] — The  dcfcnd- 
anls,  grain  dualcrs,  empldytd  (me  B. 
to  buy  wheat  for  them  at  Virden.  and 
supplied  hiiu  wiili  ready  money  to 
pay  for  it.  11  tlien,  with  the  know- 
ledge of  the  defendants,  and  du  their 
instructions,  made  arrauf^ements  with 
C,  who  h;ul  ciiarge  of  an  elevator 
there,  to  receive  the  wheat  for  them, 
to  weigh  it  on  receipt,  and  to  give 
out  receipts  or  tickets  to  the  persons 
delivering  llie  grain,  signed  liy  him 
as  defendants'  agent,  showing  names 
of  purchasers,  tpi.-uitiiy  .and  grade  of 
whe.at,  price  and  the  total  amount  of 
])urchase.  These  tickets  were  furn- 
islierl  to  R.  by  the  defendants.  They 
v.ere  headed  "  fivain  Warelxnise, 
\'irden,"  and  h;id  printed  .-it  the  bot- 
tom the  words  "'.Ntkinson  li:  Co.,  i)er 
The  custom  was  for 
f;irmcrs.  on  receiving  thc'-e  tickets,  to 
take  them  to  R.  or  his  b;mkers  and 
get  their  money.  The  plaintiff's  claim 
was  for  SiSjS.So,  the  amount  of  two  of 
these  tickets,  which  were  i)roduced 
and  proved.  C.  proved  that  B.  had 
told  him  the  prices  and  grades  agreed 
on  with  the  jilaiiuiff.  and  this  evid- 
ence not  having  been  objected  to  at 
the  trial,  the  majority  of  the  Court 
In  Id  that  it  nuist  be  considered  that 
the  ])rices.  grades  and  r|uantities  were 
sufliciently  "roved.  The  majority  also 
Inld  that  the  delivery  of  the  wheat 
into  the  elevator  luiist  be  considered 
as  delivery  to  the  defendants. 

Neither  the  plaintiff,  who  was  pre- 
sent in  Court,  nor  B.  gave  evidence : 
and  defendants  gave  no  evidence  in 
proof  of  payment,  except  that  they 
had  supplied'  R.  with  liu'ge  sums  of 
u'oncy  to  pay  cash  for  any  wheat  he 
should  buy  for  them. 

//■<■/(/  (Killam.  J.,  dissenting),  that 
the  plaintiff  could  not  recover,  as  R. 
had  no  authority  to  buy  except  for 
cash,  and  the  defendants  had  sup- 
plied him  with  the  cash. 

Per  Rain,  J. — There  was  nothing 
to  show  that  the  plaintiff  had  any 
reason  to  suppose  that  the  tickets 
would  be  paitl  by  the  defendants:  and 
if  plaintiff  chose  to  deliver  his  wheat 
to  R.  without  getting  his  luoncy  for 
it.  he  did  so  at  his  own  risk,  and 
could  not  now  look  to  the  defendants 


for  the  money.  It  is  dotibtful  wheth- 
er a  i)rinci|)ai  would  be  lialile  for  the 
price  of  goods  i)urchased  by  iiis  agent 
on  credit. when  he  had  given  the  agent 
ready  money  to  p,iy  for  them,  al- 
though he  had  actually  received  and 
used  the  goods.  I'alcv  mi  .li^cncv,  \). 
104. 

I'cr  Killam.  J. —  i"he  plaintilf's  case 
was  sut'ticiently  proved,  for  the  evid- 
ence showed  tiiat  the  agent  was  auth- 
orized to  buy  on  the  \ery  terms  on 
v.hich  he  did  buy,  and  tliat  he  was 
not  to  pay  cash  until  after  the  deliv- 
ery of  the  wdieat.  There  was  no 
e\i(lencc  to  show  that  he  bought  nii 
credit  or  that  the  iilaintiff  w,!^  nnt 
entitled  to  deiuand  his  money  iniire- 
diately  on  getting  the  tickets,  as  the 
property  in  the  wheat  p.'issed  to  the 
difendants  upon  delivery  at  the  ele- 
vator.    Bennett  V.  Atkinson.  X,  48. 


IV.   UXAUTHOKIZEn  .v.vu  Wroncfil 
Acts. 

Torts— .Vt-.iT//ai.;uv  of  Servant.]  — 
.\  master  is  liable  for  a  wrong  coni- 
n-.ilted  by  his  agent  when  such  wroni^ 
is  committed  while  the  agent  is  act- 
ing within  the  scope  of  his  authority. 
The  defendant's  son  lighted  a  snuidtie 
near  a  stable  to  keep  away  inns- 
(|Uitoes  from  his  father's  horses.  The 
lire  spread  to  the  stable  and  consum- 
ed some  wheat  of  the  plaintiff's  storeil 
therein.  The  jury  gave  a  verdict  tor 
plaintiff,  and  the  Court  refused  to  set 
it  aside  (Killam.  J.,  dissenting). 
Poi^'H  V.  Lee.  I\'.  177. 


V.   EsTOPi'EL,  Ostensible  Agency. 

Ostensible    Agency    to    Receive 

Chattels.]  —  The  defendant  bailed  a 
horse  to  the  defendant  to  be  returnee  I 
to  him  at  a  certain  time.  Before  tlu' 
time  elapsed,  the  defendant,  not  re- 
(|uiring  the  horse  any  longer,  return- 
ed it  to  IL.  who  was  in  the  plaintiff- 
en-,ployment  both  at  the  time  of  bail- 
ment and   return,   and   who   told  the 
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<'.<  iViidant  that  the  plaintiff  had  sent 
;iii  Inr  tlic  liiir^c.  II.  \va<  knnwii  to 
;lic-  <li.'ft'ii(iatU,  and  to  others  gcneial- 
'.y  as  heing  in  the  eniploynicni  of  tlie 
1  aiiitiff  as  a  genera!  manager  of  his 
lin>ine>s.     In  trover  for  the  horse — 

llrlil,  that  the  delivery  to  II.  was  a 
K"od  delivery  to  the  plaintiff. 

.\l)ont  two  months  after  the  return 
■  f  the  horse  the  defeiidaiU  met  the 
Iilaintiff  and  told  him  that  lie  had  de- 
ii\ered  it  to  II.  The  i)laintitf  neither 
.■il'prdved  nor  di<a|iproved  of  this. 
Three  year^  after  this  action  was 
lirought. 
y/i7(/,  that  the  plaintiff  was  eslop- 
^  ped    hy    his    conduct    from    complain- 

|<f;|  ing  of  the  delivery  to   II.     luniclicUr 

V.  .hulcrsoii.  T.  \V.,  64. 

Sale  of  Chattels  —  ll'arruiity.]  — 
:\  chartered  Bank  employed  an  agent 
10  sell  certain  agricultural  niachin- 
riy.  He.  without  special  authority 
11.  that  hehalf,  warranted  tlu'  machin- 
ery to  work  well  and  satisfactory  in 
ilic  threshing  of  grain. 

Ilcld.  th.at  he  was  a  special  agent 
and  could  not  hind  his  principals 
without  express  authority  to  warrant. 
/'/;<•  Coiinnrrrid!  Ihnik  of  Maiiitnha 
V.  Hissctt,  Yll  586. 

Sale  of  Chattels  —  irarranty  — 
H'licn  ItiipUcd.] — The  plaintiff  was  a 
-aw-mill  owner  and  farmer  residing 
Ml  Ontario.  lie  gave  a  stallion  into 
ilu-  custody  of  M.,  a  horse  dealer,  to 
tiring  to  Manitoba  with  other  horses 
wliieli  he  had. and  he  told  M.  to  sell 
;lie  horse  to  the  best  advantage,  lie 
L;ave  M.  no  authority  to  warrant,  hut 
left  the  selling  and  price  entirely  in 
iiis  hands.  The  horse  was  Canadian- 
hied,  hut  from  imported  Clydesdale 
-lock.  M,  hrouglit  the  horse  to 
M.'initoha  and  sold  him  to  the  de- 
ii  r.dants  for  $750.  taking  in  his  own 
•i;ime  two  promissory  notes  iif  $,375 
i.icli.  The  defendants  knew  nothing 
"f  the  plaintiff,  and  de.alt  with  M.  as 
ilie  owner.  M.  afterwards  indorsed 
(hese  notes  to  the  iilaintiff.  To  an 
;u:tion  on  one  of  the  notes,  the  de- 
ff  ndants  set  up  a  counter-claim  for 
'■reach  of  warranty.  The  trial  Judge 
f'tind  that  M.  sold  the  liorsc  for 
lireeding     purposes,    and     warranted 


him  to  he  an  imported  Clydesd.ale, 
.and  that  the  warranty  was  untrue. 
N'o  other  warranty  was  given.  The 
horse  proved  useless  for  breeding 
purjioses. 

Held,  that  the  |ilainliff.  by  his  con- 
duct, clothed  .M.  with  the  apparent 
ownership  of  the  horse,  and.  by  so 
acting,  authorized  M.  to  make  .all 
such  w.arr.anties  as  are  usual  m  the 
oidiiiary  course  of  selling  horses. 

Ilcld,  also,  that  the  plaintiff,  being 
ail  undisclo'^i'd  principal,  b\'  suing  on 
the  note,  adopted  the  contract  made 
by  M..  and  must  t.ake  it  subieci  to  .all 
the  eiiuities  .as  between  M.  and  the 
lUfeiidant-.,  Coiniucrcial  lUmk  v. 
hissi-tt.  7  .M.  R.  5.^6.  .and  Hrady  v. 
I'l'dd.  0  C.   1).  X.   .S.  ■-,(;_'.  di-tinguish- 

cd. 

Ilcld.  .also,  that,  from  the  circum- 
stance of  the  horse  being  sold  for 
hneding  ])iirposcs,  there  was  no  im- 
plied w.arranty  of  fitness  for  lireed- 
ing. 

Ilcld.  also,  tli.at  llu'  defendants  were 
entitled  to  dam.ages  for  breach  of  the 
warranty  that  the  horse  was  an  im- 
ported Clydesdale,  .and  the  measure 
of  damages  was  the  <liffereiice  in 
\;due  between  an  imiiorted  horse  and 
a   Canadian-bred    one.  I'ayhir    v. 

Cnirdiucr.   \TII,  310. 

Knowledge  of  Real  Fact  by 
Third  Party.  |  —  fn  ;in  action  of  re- 
plevin \o  recover  frum  defendant  a 
drill  atid  a  g.ang  plow  purchased  by 
him  from  one  Keid,  it  .ap|ieared  that 
Kiid  li.ad  ;i  pl.ace  of  business  at  Xee- 
p.awa,  and  was  acting  as  agent  for 
pl.aintiff  in  the  sale  of  the  drill,  but 
the  jilow  had  been  bought  by  him 
from  the  piaintit'f  for  the  iiurpose  of 
re- selling. 

The  property  in  both  articles  was 
hv  avrreenient  between  the  pl.aintiff 
and  Reid  to  rem.ain  in  the  pl.aintifi" 
until  payment  was  made  in  full,  and 
the  n.ames  cA  the  m.akers  were  paint- 
eil  or  .-•t;impcd  on  the  articles  so  as 
to  satisfy  the  provisions  of  The  Lien 
\otes  .Act.  Reid  had  accejited  a 
hcrse  v.alued  .at  $75  in  part  payment 
for  the  drill,  and  another  horse  valu- 
ed at  $40  in  part  payment  for  the 
plow.  No  part  of  the  consideration 
for    tlie    sale    of    either    article    ever 
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reaclR'd  tlif  |)laiiililT.  and  the  sales 
liad  not  licin  ratified  by  liiiii. 

'I'lif  dcfi'iidant  was  aware  lliat  Rcid 
v\as  niily  a  iiKu-hiiii'  aK^'i't.  'tnd  lie 
knew  wIk'M  lie  IjoukIU  the  drill  that 
the  real  (iwiier  nf  it  was  the  iilaiii- 
tilT;  hut  he  claimed  thai  he  did  not 
know  any  persun  hut  Keiil  had  any 
ownership  in  the  plow. 

The  facts  showed,  however,  in  the 
(jpiniun  of  the  JudRe  who  tried  the 
case,  that  the  defendant  was  not  a 
huiia  full'  jiurchaser  in  the.  ordinary 
course  of  husiiiess,  hut  tliat  the  cir- 
cinnstances  imt  him  uiimi  inipiiry  as 
to  the  ownershii)  (jf  the  plow. 

Held,  that  the  plaintiff  was  en- 
tilled  to  recover  both  the  plow  and 
the  drill.  U'csbrook  v.  Wilhiu^bby, 
X,  6yo. 

Manager  of  Shop- -/';/n7/i/.«t'  By.] 
— IJefendant  was  in  p.artnership  with 
Mrs.  P.,  in  a  hnsiness  on  which  Mr. 
P.  had  the  management  under  a 
power  of  attorney  from  hiith  part- 
ners; and  carried  on  under  the  name 
of  P.  &  Co.  Defendant  himself  took 
no  part  in  the  management,  further 
than  being  sometimes  consulted  about 
purchases.  Mrs.  P.  died,  and  P.  wa> 
left  in  charge  to  take  stock  and  wind- 
up  the  business  and  to  obtain  a  pur- 
chaser for  it.  The  firm  name  re- 
mained over  the  store,  and  there  was 
iii>  outward  change.  While  so  in 
cl:.'irge.  P.  ordered  goods  from  the 
plaintiffs,  their  agent  entering  up  the 
order  in  the  name  of  P.  &  Co.  After 
the  goods  had  been  delivered,  defend- 
ant took  possession  of  the  whole 
stock,  including  the  goods  sui)i)lied 
by  plaintiff,  and  eventually  sold  it. 
Before  the  sale,  the  plaintiff  demand- 
ed the  goods  from  the  defendant,  but 
was  refused.  In  an  action  for  goods 
.sold  and  delivered — 

//('/(/,  I.  Thai  P.  had  no  authority 
to  bind  the  defendant  by  I  he  pur- 
cliase.  2.  If  plaintiff  thought  he  was 
selling  to  the  defendant,  and  defend- 
ant did  not  inirchase.  the  property 
would  not  have  passed  and  defendant 
vould  have  been  liable  in  some  form 
of  action.  But  these  facts  were  not 
clearly  proved.  I'liwhcrg  v.  .Indcr- 
son.  VI,  335. 


Manager  of  Shop— /'/(/iZ/inr  /<_v. | 
--Tlie  i)laintitt's  claim  was  for  goiJds 
sold  to  one  Piper,  who  had  been  cnr- 
lying  on  business  as  a  general  trailer, 
but  shortly  before  the  sale  had  made 
.'i  transfer  of  his  stock-in-trade  .and 
other  property  to  the  defendant  in 
trust  for  certain  creditors.  'j'Ik'  plain- 
tiff was  not  aware  of  this  tran^fer.hlt', 
."■old  the  good>  as  be  had  fri(|uetitly 
done  before  the  transfer,  beiievni'^ 
that  I'iper  was  still  the  principal  ami 
not  ;in  agent,  as  defendant  had  left 
him  in  charge  of  the  business  and 
emjiloyed  him  to  carry  it  dii  for  him. 
and  on  his  behalf,  in'  accordance  with 
instructions  to  be  received.  The 
g(H)ds  |)urchased  from  the  ijlaintiiT 
were  such  as  would  he  reason.ibly  re- 
([uired  in  the  hu--itie>>,  and  the  plain- 
tiff supjiosed  that  they  had  been  or- 
dered for  it. 

//('/(/.  following  .  Innslrniii;  v. 
.V/.'A.'.v.  (  1S-7)  L.  R.  7  (J.  B.  5<j8.  and 
Wultrdii  V.  /'"('(/ti'/c/.',  (1S1J3)  1  Q.  P.. 
.,J0.  that  defendant  had  constitnti  d 
Piper  as  his  general  agent  for  takint; 
charge  of  and  carrying  on  the  >a:cl 
business,  and  was  liable  to  the  plain- 
tiff for  the  price  of  the  goods  furn- 
ished by  him.  Ilcclilcr  \.  d'crsxth. 
(  iS<)3)  22  S.  C.  K.  4S0,  distinguished. 
Ilutcliiui^s  V.  Adams.  .\1I,  iiS. 


Manager  of  Shop  —  .S".;/.-  A'y.]  — 
When  a  |)arty  deals  with  an  agent 
supposing  him  to  be  the  sole  jnMnci- 
pal.  without  (he  knowledge  that  the 
property  involved  belongs  to  another 
person,  that  party  is  to  be  protected. 
When  a  |)arty  allows  his  agent  to  act 
as  though  he  were  princiiial.  and  a 
third  inirly  deals  with  him  as  owner, 
the  principal  is  hound  by  the  act  of 
his  agent,  even  if  he  exceeded  liis 
authority.  If  a  purchaser  purchases 
goods  from  an  agent,  without  any 
notice  that  the  goods  are  not  the 
goods  of  the  agent,  he  is  entitkd  to 
set-off  •^he  amount  due  to  him  from 
the  agent  against  the  price  of  the 
goods.  The  above  principles  applied 
to  the  purchase  of  goods  from  the 
manager  of  a  store  upon  an  agree- 
ment by  him  for  payment  by  set-off 
of  his  personal  debt.  Smith  v. 
Groucttc,  II,  314. 
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VI.     R.MIIICATIO.N. 

By  Corporation.  I  —  U'i'inii'Cf;  & 
iliid^iiiii's  litiy  Kaiihoy  v.  Mtiiin,  \'I, 
4oy. 


\'II.    .XcTKJN.S. 

For  Account  —  /■',,;•//(  <</  Jiid^- 
iiiiiit.l  —  In  a  >\.\\[  for  an  accinint  by 
liriiK'ii)al  against  am-'it,  llu'  drcric  on 
I'nrtlicr  (lircctmn^  cniuaiiu'il  a  di'flar- 
aliun  llial  the  agency  nl  tlu'  dufcnd- 
ant  was  rcvokctl. 

//<7(/.  thai  Uk'  <li'cn.i'  lnu^l  lif  vari- 
ed, as  tlic  ijlainliff  liad  imwur  in  rc- 
vike  tile  aiUhnrity  indfpcndcn'.ly  nt 
any  ducrof,  and  had  alri'ai'iy  revoked 
it.  Tile  deereib  fnrther  declared  iliat 
the  plainlirf  should  have  the  exclus- 
ive rifrlit  to  the  collection  of  moneys 
and  debts. 

//(•/(/.  the  decree  niust  be  varied,  as 
the  moneys  ,ind  debts  were  the  plain- 
lifT's  own  nii'ney>,  anil  lie  had  a  right 
to  collect  Iheiii  without  any  sucli  de- 
claration. 

The  defendant  claimed  to  be  entit- 
led to  a  commission  of  20  per  cent. 
u|)on  any  moneys  which  might  after- 
wards be  received  by  the  plaintiff. 
The  decree  directed  the  plaintiff  to 
give  security  that  he  wouUl  pay  over 
In  the  defendant  what  the  defendant 
Miifjht  be  eniiiled  to  receive. 

Held,  the  decree  must  be  varied.  a< 
if  defendant  had  ;i  right  to  the  coni- 
iiiissinii,  he  could  take  such  ste()s  as 
lie  n.iight  be  advised  to  obtain  an  ac- 
count and  payment.  Vivian  v.  Scoblc. 
1.  102. 
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Right  Surety    to    Securities 

Hdd  by  Creditor  —  fnrtlicr  .■/</- 
'  iiuc  by  Creditor  —  MarshaUiiifi  Sc- 
uritii's.]  —  A.,  as  surety  for  B..  join- 
ed him  in  a  mortgage  of  their  respec- 
tii'e  properties  to  seen;  an  advance 
by  C,  who  was  aware  of  the  surety- 
ship, and  C.  afterwards  lent  a  further 
sum  to  B.  on  mortgage  of  the  latter's 
property  alone. 


Held,  that  after  payuK'tit  of  the 
amount  due  to  C.  on  the  joint  mort- 
gage, .\.  was  entitkil  to  the  benetit  of 
iliat  security  in  prioiity  to  the  subse- 
quent advance  made  by  C.  on  U."s 
pro]ierty;  and  it  made  110  dilTercnce 
that  C.'s  claim  again■^l  A.  and  B.  was 
Iiaid  off,  not  directly  by  .\.,  but  in 
consefUKiice  of  a  sale  of  both  proper- 
ties under  a  prior  mortgage.  I>re:j 
\.  l.oekett,  32  Beav.  j^un-  and  llii'^iits 
V.  l-'runkis,  15  L.  J.  Ch.  j-'<),  follow- 
ed. Ihniedii  lui.v  tlr  Co.  v.  Xurtli  niui 
Siiitli  ll'dle.i  luiiilc,  (1  .\p|).  Cas.  i, 
distinguished.  In  re  Hamilton  Trusts, 
X.  -,7.l 

Discharge  of  Surety  -  [\'etiri)i^ 
I'artuer  a  Surety  (or  the  Ciintinning 
fartner.]  —  Defandaiit>.  \V.  &  O'X., 
being  in  partnership,  gave  .1  promis- 
sory note  and  an  I.  O.  V.  to  pljiintit'f 
f'ii-  the  amount  of  the  tirmV  indebt- 
edness. The  parinersjiip  was  dis- 
solved, and  an  agreeiiu'iit  eiiiered  in- 
to between  the  p;irtiier>.  that  O'X. 
should  pay  all  liabilities.  I'lainlilT, 
being  aware  of  this  arrangement,  took 
from  O'X.  his  se[)arate  jiromissory 
i.ite,  extending  the  time  for  payment. 

Held  (  Dubnc.  J.,  di.sseming),  that 
W.  had  become  a  surety  only  for  the 
debt,  and  that  he  had  been  released 
by  the  giving  of  time  to  O'X.  Man- 
roe  V.  O'Xed.  I.  J45. 

Discharge  of  Surety  —  Cmeeal- 
iiient  I'/  Hishonesty  of  Servant — He- 
fault  hy  .S'ervant  Before  Bond  of 
Snretys'liil'  lixeeuted.]  —  Declaration 
in  two  counts  on  a  l)(5iid  of  the  de- 
fendant. Conditioned  for  the  fiillil- 
ment  by  an  agent  of  the  plaintiff 
C<Miipany  of  its  regulations,  and  for 
payment  to  the  Company,  monthly,  of 
such  sums  as  the  agent  should  receive 
for  the  use  of  the  Conipany.  and,  at 
the  expiration  of  his  agency,  of  all 
moneys  belonging  to  the  Comi)aiiy. 
One  count  alleged  the  recei])t  by  the 
agent  of  divers  sums  and  non-pay- 
u'ent  of  the  same  monthly  or  at  all. 
The  other  count  alleged  a  termina- 
tion of  the  agency,  receipt  by  the 
agent  during  its  continuance  of  large 
sums  of  money  and  non-payment 
thereof. 

Pleas  on  equitable  grounds : — 
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7.  Tliat,  before  the  faults  alleged 
and  before  the  execution  of  the  bond, 
till'  agent  had  been  tlie  plaintiff's 
agent  in  a  like  capacity  and.  while 
such  agent  had,  ns  such,  committed 
(bvers  otlier  defaults  of  the  same 
kind,  and  that  the  plainiff,  well 
knowing  these  defaults,  negl  'ctcd  to 
inform  the  defendant  thereof,  but  rc- 
taine<l  the  agent  as  such,  and  that  the 
defaults  suerl  for  occurred  during 
such  continuance. 

g.  That,  while  the  agent  was  so 
acting  ;ind  before  the  defaults  com- 
lilained  of.  the  agent  had  committed 
(liu'iiig  his  service  divers  otlier  de- 
f.'iults  of  the  s;iine  kind,  and  for 
which  the  Company  might  lawfully 
I'.ave  dismissed  him,  yet  the  plaintiff, 
well  knowing  thereof,  omitted  to  in- 
form the  defendant  thereof  and  con- 
timied  tlu'  ;igent  in  the  service,  and 
lb;U  the  def.'uilts  complained  of  w'cre 
cununitted  during  such  continuance. 

On  demurrer  to  tliesc  pleas — 

I'fdil,  r.  That  the  seventh  plea  was 
l)ad  oil  the  ground  th;it  the  party  in 
whose  favor  ;i  contr;\ct  of  suretysliip 
is  made  is  n(]i  necessarily  bound  to 
conununicate  to  the  surety  every  fact 
iVu'Uerial  to  the  risk.  ;is  m  the  case  of 
an  applicant  for  insurance,  but  that 
the  non-connnunicalion  must  occur 
tnidcr  such  circumstances  as  to  be 
fr;\udtilent  towards  the  surely.  Xorth 
Brilisli  Insurance  Co.  v.  Lloyd,  10 
l'".x.  5-',?.   followed. 

2.  Tliat  the  ninth  plea  was  good  on 
authoritv  of  Saiindcrson  v.  As- 
L.  R.  8" Ex.  7;v  British  Emt^irc, 
Assurance  Co.    v.   Luxlon,   IX. 


the 
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Examination  of  Surety.]   —  Sec 
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Equitable  Mortgage — .'Subsequent 
C(>n7'eyanec  to  Innocent  Purcliaser — 
Parol  Release  of  Equity  of  Redcin{>- 
tion  —  Statute  of  Frauds.]  —  G.,  be- 
ing seized  in  fee  simple  in  )iossession 
of  a  piece  of  land,  borrowed  £7  from 
T^.,  and  as  security  therefor  deposit- 
ed with  him  his  title  deeds.       Being 


unable  to  pay  'he  money,  it  was  verb- 
ally agreed  that  D.  should  take  the 
land  in  satisfaction.  To  effectuate 
this  they  went  to  tiie  Hudson's  Bay 
Company's  uftice  t(j  have  a  transfer 
made.  Jt  appeared  that  the  Company 
kept  a  register  of  lands  granted  by 
them,  on  which  they  entered  the  nnnio 
of  the  grantee,  the  consideration,  and 
a  description  of  the  l.'ind  :  and  when 
their  grantee  or  tliose  claiming  under 
him  made  a  sale  it  was  entered  in  a 
like  manner,  sometimes  on  prothic- 
tion  of  a  conveyance,  simietimes  on 
tlie  verl)al  statement  of  lioth  parlies 
appearing  in  person.  The  oflleial.  on 
this  occasion,  made  the  entry  as  to 
|i;irt  of  the  land,  but  as  to  the  part  in 
ciuestion  he  refused  to  make  the  en- 
try, because  no  entry  or  convey;iiice 
.'ippearcd  from  the  Company's  grantee 
to  G.  G.  remained  in  possession  on 
an  understanding  that  he  might  re- 
deem I),  within  a  reasonable  time.  In 
1867  D.  got  into  possession,  and  sub- 
sequently sold  tlie  land  to  the  defend- 
ant, whose  name,  at  the  time  of  the 
iri.-il,  apf  e:.rcd  in  pencil  in  the  Com- 
pany's book.  G.  then  conveyed  to 
ihe  plaintiff.  Prior  to  this  convey- 
;irce  I),  got  a  verdict  against  G.  in 
llie  General  Court  of  Assinihoia  fur 
trespass.  And  in  an  action  of  e.iect- 
nient  in  the  same  Court  by  tlie  plain- 
tiff ;igainsi  D..  after  the  con\eyancc 
lo  the  plaintiff,  the  jurv  found  a  ver- 
dict fftr  D. 

//('/(/  (Betournay.  J.,  dissenting^, 
ih;U  the  plain  was  entitled  to  suc- 
ceed; for  D..  iiy  deposit  with  him  of 
the  title  deeds,  took  an  equitable 
mortgage  only,  and  the  subser|nent 
transaction  at  the  Hudson's  Ray 
Company's  office  had  not  the  effect  of 
conveying  the  legal  estate  to  him. 

Per  Wood,  C.  J. — Though  equity 
will  presume  a  release  of  the  etpiity 
of  redemption  to  a  mortgagee  after  a 
lapse  of  lime,  especially  where  the 
.acts  of  the  mortgagee  with  respect  t^) 
the  pro|)erty  are  such  that  he  could 
not  charge  the  expense  incurred 
thereabout  in  an  account  as  mort- 
gagee, in  this  case  any  such  presump- 
tion was  rebutted  by  the  mortgagor's 
remaining  in  possession  and  by  the 
mortgagee's  own  admissions. 
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/  cr  Bctoiirnay,  J.—  The  Statute  of 
I-rauds  did  not  apply  to  the  release 
"t  the  equity  of  redemption,  because 
liy  D.'s  taking  possession  the  contract 
became  an  executed  one,  and  D.  had 
;ic(|uired  the  Icga,  estate  as  shown  by 
ihe  verdict  in  the  actions  of  trespass 
and  ejectment  in  the  Cleneral  Court 
•  if  Assuuboia.  McKoincy  v.  S pence 
I .  W..  II. 


PRIVY  COUNCIL. 

Sec  Ari'EAL,  II. 


PROCESS. 

Signing  and  Sealing. J_i.  Writs 
must  be  botii  signed  and  scaled,  j. 
'i'he  authority  of  the  deputy  Prothon- 
"inry  with  respect  to  the  signing  of 
writs  is  co-extensive  with  that  of  the 
I'rothonotary.  3.  \\>its  may  be  sign- 
id  by  the  de[)uty  Prothonotarv  in  his 
M\\n  name.     Grcoi  v.  Hainmomi,  III. 

See  Pkactke;  SiiERrFF,  I,   II. 


PROHIBITION. 

See  CouNTv  Courts,  V. 


PROMISSORY  NOTES. 

Sec  Bills  and  Notes, 


PROTHONOTARY. 

Sec  Process. 


PUBLIC  LANDS. 


Sovereign.)  _  The  Sovereign  is 
always  to  be  deemed  in  possession  of 
the  land  of  the  Crown.  There  can 
be  no  occui)ant  of  the  Queen's  pos- 
session. Attoniey-Geiicral  (Doiii.)  v 
Ryan.  V,  81. 

See  Taxation,  I. 


PUBLIC  POLICY. 

Sec  Contract,  II. 


PUBLIC   SCHOOLS. 

Denominational  Schools  _  Ri<^iit 
or  Priz'ilege  by  Pnicliee—Poieers'^df 
I'riivineial     Legishitiire     to     Make 
Lines  Relating;  to  lidueation  —  I  'Itra 
I  ires.\   —  The  territorv  now  consti- 
tuting the  Province  of  "Manitoba  was 
adnmied   into   the   Canadian    Confed- 
eration   by    virtue    of    The    .Manitnba 
Act    X]  Vic.  c.  ,?   (IX   1870),  and  an 
Urder-in-Council      issued     in     pursu- 
ance thereof.       Prior  to  the  passage 
of   said  Act   there  were  in   the   terri- 
tory a  number  of  effective  schools  for 
children.     These  schools  were  all  de- 
liominational  schools,  some  being  con- 
trolled     by      the      Roman      Catholic 
church,    and   oilurs    Ity   various    Pro- 
testant denominations."  These  schools 
were      supported      by      the      v.'irious 
churches,  and  by  voluntary  contribu- 
tions.      There  were  no  |)ublic  schools 
in  the  sense  of  State  schools,  and  no 
taxes    were    levied    to    support    such 
schools. 

Section  22  of  The  Maniioba  Act 
provides  that:  "  In  and  for  the  Pro- 
vince the  said  Legislature  may  ex- 
clusively make  laws  in  relation  to  ed- 
ucation, subject  and  according  to  the 
following  i)rovisions:  i.  Xothing  in 
any  such  law  shall  prejudiciallv  affect 
any  right  or  privilege  with  respect  to 
denomijiational  schools  which  any 
class  of  persons  have  bv  law  f)r  prac- 
tice  in  the   Province  a"r  the  Union." 
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The  corrcspnnding  provisions  of  Tiiu 
I'.ritisli  Xorili  America  Act  arc  idcii- 
lical,  cxcc])!  tlial  the  words  "  or  prac- 
tice "  are  oniittcfl  from  the  sub-sec- 
tion. 

The  Legislature  of  tlie  new  Pro- 
vince in  the  year  1871  estahlislied  a 
system  of  pul)iic  schools,  by  which 
there  was  one  Board  of  Educatiim 
divided  iiUo  two  sections — a  I'rotes- 
ta.nt  section  and  a  Roman  Cailmlic 
section.  The  school  sections  through- 
out the  Province  were  divided  into 
Protestant  and  Catholic.  The  Pro- 
testant schools  were  under  the  con- 
trol of  the  Protestant  section  of  the 
Board,  a-nd  the  Roman  Catholic 
schools  under  the  control  of  the  Ro- 
nian  Catholic  section  of  the  Board. 
Taxes  were  levied  for  the  support  of 
the  Protestant  schools  on  the  jtroper- 
ty  of  Protestimts  alone,  and  for  the 
sup|iort  of  Roman  Catholic  schools 
on  the  property  of  Roman  Catholics 
alone.  The  grant  made  annually  by 
the  legislature  was  apportioned  be- 
tween the  two  classes  of  schools. 
This  system  midcr  various  statutes 
was  retained  until  the  year  i8qo.  In 
1S90  The  Public  Schools  Act.  5,? 
\'ic..  c,  38  (M.).  was  passed,  by 
which  all  previous  statutes  relating 
to  education  were  repealed  and  a 
system  of  non-sectarian  schools  was 
established,  for  the  support  of  which 
all  ratepayers,  both  Roman  Catholic 
and   Protestant,   were  alike  taxed. 

Upon  an  application  to  quash  two 
assessment  by-laws  of  the  City  of 
Winnipeg,  passed  in  pursuance  of 
The  i'ublic  Sclmols  .Act,  on  the 
ground  that  "  by  the  said  1)y-laws  the 
amounts  to  be  levied  for  school  pur- 
poses for  the  Protestant  and  Catholic 
schools  are  united,  and  one  rate  lev- 
ied upon  Protestants  ;ind  Roman 
Catholics  alike  for  the   ^vhole  sum." 

//('/(/.  aftirniing  the  decision  of  Kil- 
1am,  J.  (Dulnic.  T..  dissenting),  i. 
That  The  Public  ■.Scho,.ls  Act  was 
intra  z'ircs  of  the  Legislature  of  Afan- 
itoba.  2.  That  the  Parliament  of 
Canada  intended,  by  inserting  the 
words  "  or  practice  "  in  the  Manitoba 
Act,  that  whatever  class  of  persons 
was  at  the  time  of  the  Union,  witli 
tlie  assent  of,  or  at  least  witiiout  ob- 


jection from,  the  other  members  of 
the  coninumit}-.  in  the  habit  o.--  cu>- 
tom  of  doing  in  reference  to  denoiu- 
iiiational  schools  should  continue,  anil 
should  not  be  affected  by  Provincial 
legislation.  3.  That  any  right  or  priv- 
ilege which  the  Roman  Catholics  had 
at  the  time  of  the  L'nion,  with  respec; 
to  denominational  schools,  was  not 
taken  away  fir  affected  by  the  Ac. 
and  can  be  exercised  as  fully  now  a- 
before  the  Act.  4.  That  the  schools 
established  by  Tlie  Public  Schools 
Act  are  not  denominational  schools. 
but  in  the  strictest  sense  jiublic  non- 
sectarian  schools.  /;.r  parte  RciiauJ. 
I  Pugs.  X.  B.  R.  273.  discussed  ami 
.-ipiiroved. 

I'iT  Dubuc.  J. — Having  regard  to 
the  history  of  the  controversy  re- 
garding denominational  schools  in 
Canada  and  the  legislation  re- 
lating thereto,  the  Parliameiu  of 
Canada,  in  insertng  the  words 
"  or  practice "  in  sub-section  i 
of  section  22  of  The  Manitoba  Act, 
had  only  one  manifest  pm-pose,  that 
is,  to  protect  in  their  right  and  priv- 
ilege as  to  denoiuinational  schools, 
the  Catholics  or  Protestants  who 
might,  in  the  future,  find  themselves 
in  the  luinority  in  this  Province,  .■md 
to  give  a  le.gal  status  to  such  schools, 
.and  therefore  The  Public  Schools 
.Act  was  ultra  7'ircs  of  the  Proviiiciai 
Legislaure.  and  the  by-laws  should  \w 
(|i'ashed.  Barrett  v.  Tlic  City  of 
!i  'iiiiiil^i\i;.  \]l.  273. 

Reversed.  XIX  S.  C.  R.  374.  and 
Restored   (iSoj).  A.  C.  445. 

Denominational  Schools.]  —  In- 
der  the  same  statute  and  circum- 
stances siiiilar  to  those  in  preceding 
case — 

//('/(/.  that  the  meiubers  of  the 
Church  of  iMigl.and  are  a  class  of 
persons  wdio  bad  at  the  tiiuc  of  the 
imion  of  Manitoba  with  Canada  a 
right  or  privilege  with  respect  to 
denominational  schools  1)y  law  or 
practice  which  has  been  preiudicially 
atTeeted  by  The  Public  Schiiols  Act, 
and  that  they  have  equal  rights  to 
such  schools  with  Roman  Catholics. 

Ihid.  also,  that  the  fact  of  the  ap- 
plicant having  acquiesced  for  a  num- 
ber of  years  in  a  system  of  schools 
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]>y  which  he.  with  other  niciiibers  of 
:i;o  Church  of  Knglaiul,  was  taxed 
f.  iT  schools  cdinnioii  to  all  Protcst- 
iiits  (lid  not  operate  as  a  waiver  of 
this  right. 

Held,  also,  that  The  Public  Schools 
Act  is  ultra  z'ircs.  Barrett  v.  The 
City  of  ll'iiuiit'e^L;.  19  S.  C.  R.  374.  re- 
versing the  deci.sion  of  this  Court,  re- 
ported at  7  M.  R.  273.  followed. 
l.ciian  V.  The  Citv  of  iriniiit^eg. 
VIII.  3. 

Reversed   (1892).  A.  C.  443. 

Destruction  of  Building  by 
Fire.] — After  a  division  of  the  Don- 
'ire  school  district,  an  award  was 
made  under  section  14  of  The  Mani- 
toba School  Act,  1881.  of  the  existing 
school  houses,  school  sites,  and  other 
school  property  and  assets  within  the 
territories  readjusted.  After  the  di- 
vision, but  previous  to  the  sitting  of 
the  arbitrators,  the  school  hous€  of 
the  district  was  destroyed  by  fire. 

Held,  that  as  the  school  house  was 
not  in  existence  at  the  time  of  the 
arbitration,  it  was  not  proper  for  the 
arbitrators  to  charge  the  new  dis- 
trict, within  whose  limits  the  build- 
ing had  been,  with  its  value  as  an 
asset ;  and  the  mntter  was  referred 
back  to  the  same  arbitrators  to  cor- 
rect the  mistake.  Re  Donore  and 
IVhcatlands,  I,  356. 

Action  Against  Trustees  by 
Teacher.]— Tile  first  count  of  the  de- 
claration set  out  that  in  consideration 
tiiat  plaintiff  would  enter  into  the 
service  of  defendants  and  ser\e  them 
tor  one  year  ....  in  the  capacity  of 
school  teacher,  at  $300  a  year,  to  be 
paid,  etc..  and  lodgings,  fuel  and  light 
to  be  furnished,  etc..  the  defendants 
promised  to  retain  the  plaintiff  in 
the  capacity,  etc.  It  further  alleged 
the  plaintiff's  entry  into  the  service, 
etc.,  and  wrongful  dismissal.  The 
second  count  was  an  indebitatus 
count  for  work  done,  as  a  school 
teacher  and  otherwise.  The  dcfend- 
.ints  demurred. 

Held,  I.  The  wrongful  dismissal  of 
'.  teacher  is  a  "matter  connected  with 
'lis  duty."  within  The  Manitoba 
^chool  Act.  s.  93,  and  consequently 
■  ')t  the  subject  of  an  action,  but  of 


arbitration  only.  2.  The  first  count 
was  bad,  inasnuicii  as  it  did  not  al- 
lege tlie  agreement  to  be  in  writing 
and  under  seal  (jr  excuse  the  want  of 
a  seal.  3.  The  second  count  was  bad 
because  the  moneys,  although  under 
the  directioii  of  the  trustees,  are  not 
in  their  hands,  but  in  those  of  the 
secretary-treasurer.  I'earsoii  v.  The 
Sehool  Trustees  of  the  Catholie 
Sehool  Jlisriet  of  St  .Jean  Ikiptiste 
Centre,  II,  161. 

Taxation.]  —  There  is  no  power 
given  in  the  school  .Acts  to  a  board 
of  school  trustees  in  a  City  or  Town, 
to  assess,  levy  or  collect  a  tax  or 
school  rate,  except  that  given  to  levy 
a  small  rate  upon  the  parents  or 
guardians  of  the  children  attending 
school.  Schi>ol  Trustees  of  irinni- 
feii  V.  Canadian  Paeifie  Raiheax  Co., 
II.  163. 

See  also  Akiiitkatiox,  III;  G.\rnish- 

MF.NT,    1  ;    T.\X.\TIOX,    II. 


QUALIFICATIONS. 

See  Elections,   II. 
.S\'i'  Qro  \\'.\KR.\.\T0. 


QUy^NTUM  MERUIT. 

See  Co.\;.;.\cT,  V. 
See  D.\ MAGES. 


QUEEN'S  COUNSEL. 

Precedence.)  —  In  the  case  of 
Queen's  Counsel  in  Manitoba,  where 
their  patents  are  of  even  date,  in  the 
alisence  of  any  express  provision  as 
to  their  respective  priority  of  rank 
contained  in  the  patents,  and  of  any 
other  guide  in  determining  the  ques- 
tion, the  order  of  precedence  which 
thcv  had  as  members  of  the  Bar  in 
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Maniluha  before  tliu  palciUs  were  is- 
siieil  and  irres])ecti\  e  uf  llieni  must 
prevail.  In  the  Matter  oj  Her  Majes- 
ty's LoitiiscI,  \'J11,   155- 


QUIT  CLAIM  DEEDS. 

Sec  Registkks  or  Deeds. 
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RAILWAYS. 

I.    INDEUTEUNES.S    ANO    ^.'0KTGAGES. 


QUO  WARRANTO. 

Locus  Standi  —  (Jiialitication.]  — 
J I  eld.  1.  Tlie  Court  will  not  readily 
grant  leave  to  tile  a  quo  zearraiito  af- 
ter proceedings  taken  under  the  stat- 
ute have  been  dismissed.  2.  Qii(cre — 
Can  a  ratepayer  wdio  is  not  an  elector 
be  the  relator  in  quo  zearraiito  pro- 
ceedings? ,v  The  evidence  as  to  want 
of  {|ualitication  showed  that  the  re- 
spondent was  assessed  for  a  sufficient 
amount.  There  was  an  affidavit  that 
there  was  a  ti.  fa  .lands  in  the  sher- 
iff's hands  for  :?56.ooo  against  the  rc- 
si)ondent;  that  the  attorney  wdio  is- 
sued the  writ  informed  the  deponent 
that  nothing  had  been  paid  upon  it. 
There  was  not.  however,  any  e;ertiti- 
cate  from  the  sheriff,  or  any  evidence 
of  enquiry  from  him;  nor  was  there 
any  evidence  as  to  fi.  fa.  goods  in  the 
same  case,  or  the  existence  of  goods 
sufficient  to  pay  it. 

//(•/(/,  that  there  was  no  sufficient 
evidence  of  want  of  publication. 

4.  .\n  aftidavit  of  a  person  who  said 
that  he  was  present  at  a  meeting  of 
the  council  and  saw  the  respondent 
take  the  oath  of  office  without  the  de- 
claration of  qualification,  and  that  he 
lias  reason  to  believe  that  he,  the  re- 
spondent, has  never  made  the  declar- 
iition  of  c|ualification.  is  insufficient. 
The  aftidavit  should  show  that  the  de- 
ponent was  present  during  the  whole 
meeting  of  the  council.  5.  On  an  ap- 
plication for  quo  zearranto.  the  ut- 
most strictness  of  proof  is  required. 
Reg.  v.  Callozvay.  III.  297. 

Sec  Elections,  II. 


II.  IxjfRiE.s  TO  Persons  on  ok  Xe.\k 

TllACKS. 
III.    In.)  IKIES      TO      .'\.VIMALS      OX      OK 

Near  Tracks. 
\V.  KiciiT  oi-   Way — Fences. 

V.  Powers. 
\'I.  Ckoss-Refekences 


1.  Indeiitkuxess  and  Mortg.xges. 

Mortgage  Suit  —  Lands  t'nrchas- 
ed  by  Kailzeay  Company  front  Mort- 
gagor.] —  Plaintitts  were  mortgagi'is 
of  land  under  a  mortgage  made  by 
defendant  -McL.  After  the  makiiit; 
of  the  mortgage,  defendant  .McL, 
conveyed  to  defendant  R.,  and  R. 
conveyed  to  the  defendants  C.  P.  K. 
Co.,  a  strip  across  the  land  for  their 
track.  The  bill  was  for  foreclosure: 
tor  immediate  payment  by  ^IcL.,  ami 
for  possession  as  against  R.  and  the 
C.  P.  R.  Co.  The  answer  of  the  C. 
P.  R.  Co.  set  up  that  they  had  made 
an  agreement  with  R.  for  the  pur- 
chase oi  the  strip  of  land,  and  that 
lliey  h:id  ])aid  into  Court  the  pur- 
chase money,  and  given  notice  by  ad- 
\crtisenient  as  required  by  the  statute. 

//('/(/,  that  the  plaintiffs  could  not 
ha\e.  as  against  tiie  Railway  Com- 
pany,  delivery  of  possession. 

2.  That  the  payment  into  Court 
protectetl  the  Railway  Company 
against  the  claim  of  the  plainiitTs,  aiiil 
that  the  rights  of  the  latter  were  cou- 
tiiied  to  ,'i  claim  against  the  compen- 
sation paid  into  Court. 

Held,  that,  as  against  the  dofendam 
McL.,  tlie  plaintiffs  were  entitled  to 
;m  order  for  immediate  payment,  and. 
as  against  defendant  R.,  to  delivery 
of  possession  of  the  land  not  ciii' 
braced  in  the  deed  to  the  RaiKv.iv 
Company.  The  Manitoba  Mortiia;iC 
and  hii'estinent  Co..  Ltd.  v.  The  Can- 
adian Pacific  Railzeay  Co.,  I,  285. 
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Sale  of  Railway  Under  Mort- 
gage —  JiirisdicliiDi  W'lurc  I 'art  of 
h'ailzcay  is  Oiitsidi-  of  Pr(iX'i)ur  — 
I'riiirity  of  Working:,  lixpcnscs  of 
It' hole  Raiheay  Over  Mort'^ai^c  of 
i'art  —  Reeriz'cr.]  —  The  plaintitts 
being  first  mortgagees  in  trust  lor 
liondhoiders  of  a  secticjn  of  tiie  de- 
fendants' railway  line,  180  miles  in 
length,  of  which  a  small  ])ortion,  gj 
miles  in  length.,  was  outside  of  the 
Province,  together  with  certain  chat- 
tel jiroperty,  took  proceedings  for  a 
sale  of  the  property  and  the  apjjiiint- 
niont  of  a  receiver,  interest  l)eing  in 
iirrcars  nn  their  morieage. 

Held,  that  the  Court  could  not  de- 
cree a  sale  of  the  whole  of  the  real 
property  mortgaged  to  the  plaintilYs, 
Ijecause  a  portion  of  it  was  outside  of 
the  jurisdiction,  nor  could  tlv.  Court 
decree  a  sale  of  that  portion  within 
tile  jurisdiction,  because  it  was  not  a 
portion  proper  to  be  cut  off  and  op- 
erated separately  by  a  purchaser. 
Kedfichl  V.  W'ickluuu,  \^  Apj).  Cas. 
467. 

//('/(/,  also,  that  the  plainiitls  were 
entitled  to  have  a  receiver  appointed, 
an  account  taken,  and  an  order  for 
payment  into  Court,  also  an  inquiry 
as  10  what  personal  property  was 
embraced  in  their  security  and  to  have 
that  sold;  but  that  under  the  statute 
authorizing  the  plaintitt's  mnrtga.ge, 
46  Vic,  c.  68,  s.  5  (D),  the  working 
e.xpenses  of  the  whole  railway  were 
a  first  lien  on  the  revenues  thereof, 
and  must  be  provided  for  in  priority 
to  the  claim  of  the  plaintiffs  under 
the  mortgage.  Gray  v.  TJic  Mani- 
toba &  Xorth-W'cstcrn  Raiheav  Co.. 
Xr,  42. 

Affirmed  (1897).  .\.  C.  J?4. 

Lien  on  Railway  —  f'ozecr  of 
('i'inpa)iy  to  Grant  —  Parties.] — Th.e 
plaintiff's  bill  alleged  that  the  de- 
f<  ndant  Company  was  a  duly  incor- 
iMir;ued  Coiuiiany,  with  its  bead  of- 
;ne  at  Ottawa,  Ontario:  tliat  the 
Itlaintiff  entered  into  an  agreement 
\ith  the  defendant  Company  to  build 
■  Au\  ec|uip  fifty  miles  of  the  railway  in 
Manitoba  for  f  ^oo.ooo,  which  the 
'  ompany  agreed  to  iiay  him:  that  he 
Imilt  and  efiuijivied  the  fiftv  luiles  of 
the  railway  according  to  the  terms  of 


tlie  ;igreement :   that  under  the  terms 
of  the  agreenieiu  he  was  entitled  to  a 
lien  un  and  to  hold  i^ossession  of  the 
fifty    miles    of    the    rtiilway    and    tlie 
franchise,    rolling    stock,    land   grant, 
(tc,   as   security   for  the  amount   due 
him:    and    th;ii    in    September,    1891, 
there  was  due  him  over  $()00,ooo.     It 
al>o  alleged  that  be  oljiained  a  judg- 
ir,ent  by  consent  in  Ontario,  by  whicli 
it  w;is  dechired  that  he  had  a  lien  on 
the    railway,     land     gram,     etc.,     for 
$0ij,j_'O,  and  it  was  ordered  that  the 
defeiidtuit    Company    slii>uld,    within 
six    months,    i)ay    the    said    sum    with 
interest:   that   the  judgment  also  de- 
clared, at  tlie  request  of  plaintiff,  that 
certain   specified  amounts  of  the  said 
sum  should  be  paid  to  cert;iin  named 
tliird     parties,     antl     tlie     fund     was 
cliarged    with    these    payments    as    a 
first  cluirge:  that  the  defendant  made 
default   in  i)ayment,  and  the   plaintiff 
obtained   a    second   judgn^ent    in    On- 
tario  to   enforce   tlie   first   judgment; 
that  by  this  judgment  it  was  ordered 
the  Company  should  pay  the  $622,226, 
;ind  should  forthwith  deliver  up  pos- 
session   of    the    railw;iy,    land    grant, 
etc.,    to    the   plaintiff,    and    the    Com- 
liany  was  perpetutiUy  restrained  from 
selling    or    neg(ni;iting    the    bonds    of 
the    Company,    mtiking    and    issuing 
bonds,    and    from    dealing    with    the 
land  grant.  The  bill  prtiyed,  amongst 
other    things,    tliat    the    Comiuiny    be 
ordered  to  p;iy  the  $622,226  iiiid  inter- 
est, and   forthwith  to  deliver  posses- 
sion    of    the    said     raihvay,     rolling 
stock,    etc.,   and   that    it   he   restrained 
from  interfering  with  the  i)laintiff  in 
his  possession  thereof,  and  also  that 
the     Company     be     restrained     fr(3m 
tilienating    or    incumbering    the    rail- 
way, land  grant,  etc.,  and  from  issu- 
ing bonds,  etc.     The  defeiulant  Com- 
])any  demurred  to  so  much  of  the  bill 
as   sought   payment   oi  the   money   to 
persons  other  than   the  plaintiff',   and 
to  so  much  of  the  bill  as  sought  to 
oljtain   an  order   for  delivery   of   the 
possession  of  the  railway,  etc.,  on  the 
ground  that  these  third  persons  were 
neccss.iry  parties  to  the  suit.     It  also 
demurred    for    want   of   etjuity   to   so 
much  of  the  bill  as  sought  to  restrain 
the    defendants    from     alienating    or 
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otiicrwisc  disposing  of  the  railway, 
land  Rrant,  rolling  stock,  etc. 

//('/(/,  that  at  tills  stage  of  the  pro- 
ceedings, ihe  third  parties  did  not  ap- 
pear to  be  necessary  parties,  and  that 
if  it  should  prove  to  be  necessary  at 
the  hearing,  a  decree  could  he  made 
saving  their  rights. 

JIfld.  also,  that  the  clause  in  the 
contract  giving  the  plaintiff  a  lien 
and  first  charge  on  the  fifty  miles  of 
the  riiilway.  land  grant,  rolling  stock, 
etc.,  miil  he  was  paid,  was  intra  vires. 
A  Railway  Company  has  a  general 
power  to  give  securities  for  purposes 
within  the  scope  of  the  power  con- 
ferred upon  the  Company  to  con- 
struct and  operate  the  railway,  unless 
riiis  power  is  expressly  negatived  in 
1  he  Act  of  Incorporation,  and  ex- 
press power  to  borrow  and  give  spe- 
cified securities,  will  not  exclude  the 
general  power.  Bickford  v.  Grand 
Junction  Railway  Co..  i  S.  C.  R.  696, 
followed.  Charh'bois  v.  The  Great 
Xorth-ll'est  Central  Kaihi^ay  Co., 
IX,  I, 


II.  Injuries  to  Persons  On  or  Xe.\r 
Track. 

No  Platform  —  Station  Grounds 
A'ot  Lighted.]  —  The  plaintiff  was  a 
passenger  on  defendants'  train  from 
Winnipeg  to  Deloraine.  The  train 
arrived  at  Deloraine  at  io..^O  p.  m. 
The  night  was  dark  and  the  station 
grounds  were  not  lighted.  There 
was  no  platform  on  which  to  alight, 
but  the  ground  was  smooth  and  level. 
.■\  brakeman  came  with  a  lantern,  car- 
ried out  the  plaintitif's  valise  and  as- 
sisted her  to  alight.  The  lowest  step 
of  the  carriage  was  26  inches  from 
the  ground.  Before  assisting  her  to 
alight,  the  brakeman  placed  the  lan- 
tern on  the  ground.  It  cast  a  light 
20  or  ,30  feet  around.  In  alighting 
the  plaintiff  injured  her  knee  and  was 
compelled  in  consequence  to  abandon 
her  employment  a""  cook  in  a  hotel  at 
Deloraine.  It  ajipeared  at  the  trial 
that  the  plaintiff's  knee  had  been 
weak  for  some  time  previously,  and 
that  she  had  been  affected  with  syno- 
vites in  a   sub-acute   form.     She  did 


not  tt.'  the  brakeman  of  this  weak- 
ness of  L  ';  knee. 

In  an  a<-tion  brought  for  this  in- 
j  u  ry — 

Held,  that  the  defendants  were  not 
guilty  of  negligence  which  should 
render  them  liable  for  the  injury,  and 
that  if  there  was  any  negligence  at 
all  it  was  attributable  to  the  plaintiff 
in  not  telling  the  brakeman  of  her 
feeble  and  delicate  knee.  lileGinney 
V.  Tlie  Canadian  Pacific  Rail'u.'av  Co., 
VII,   151. 


III.  Injuries  to  Anim.\ls  On  or 
Ne.\r  Tr.\ck. 

Negligence.]  —  Action  for  the 
value  of  an  ox  killed  by  defendants' 
locomotive.  The  animal  was  on  the 
prairie  close  to  the  track.  The  en- 
gineer reversed  the  engine  and  whist- 
led, but,  before  the  train  could  be 
stopped,  the  animal  having  got  on  the 
track,  was  run  over  and  killed. 

Held.  I.  That  the  evidence  did  not 
disclose  such  negligence  as  would  en- 
title the  iilaintiff  to  recover.  Mch'ie 
V.  The  Canadian  Pacific  Raihvav  Co., 
II,  6. 

Approaches.]  —Where   a   Railway 
Company  has  crossed  a  highway  the 
duty   of  the   Company   is   not   merely 
to  provide  a  crossing  upon  which  the 
rails  do  not  rise  more  than  cue  inrh 
]  above    or    sink    one    inch    below    the 
j  level ;   but   it   is   also  the   Company's 
I  duty  to  construct  and  maintain  such 
j  approaches   as    may   be   necessary   to 
!  enable  persons  using  the  highway  to 
;  avail     themselves     of    the     crossing. 
j  Therefore,    wdiere    a    Railway    Com- 
pany laid  a  plank  14  feet  long  outsido 
the  rail,  and  did  not  grade  the  rnnd 
!  up  to  the  plank  at  one  end  of  it,  but 
I  left  the  ends  of  the  ties  exposed — 
Field,  that  the  Company  was  liable 
for  an  accident  occurring  to  the  plain- 
tiff's mule,  ijy  reason  of  the  whiffle- 
trees  catching  on  one  of  these  tics. 
Mogf^y  v.  The  Canadian  Pacific  Rail- 
way Co.,  Ill,  2og. 

Presumption  as  to  Cause  of  In- 
jury.]—Plaintiff's  cattle  having  been 
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in  his  yard  at  Q  o'clock  one  evening, 
were  discovered  about  lo  o'clock  the 
next  morning  lying  wounded  along- 
-iile  the  defendant.-.'  line  of  railway. 
Une  had  a  hind  foot  "  mashed  up," 
and  one  had  "  a  big  gash  in  her  leg." 
//i7(/,  that  it  could  be  fairly  infer- 
leil  that  the  injury  was  caused  by  an 
ei'gine  or  cars  running  upon  the  de- 
fendants' railway,  and  under  the  con- 
trol of  the  defendants'  servants.  In 
-ucli  a  case  the  iiresence  of  certain 
employees  of  the  railway  at  the  kill- 
n;g  and  cutting  up  of  the  cattle  or 
e\en  their  participation  in  these  acts 
would  not  establish  any  liability  of 
the  Company.  .\fcMilliin  v.  Tin-  .\faii- 
itcihi  S"  Xiirt'i-U'iwtcni  Riiilwav  Cd.. 

[\\    220. 

.  hill  .u\'  luwt  snl'-titlc. 


IV.    RiciiT    oi'    Way — Fe.n'cks. 

Liability  to  Fence.  | — The  liabil- 
ity of  a  Railway  Couipany  to  fence 
arises  by  statute  only.  There  i>  no 
coininon  law  liability  to  fence,  either 
as  re-ipects  the  highway,  nor  as  re- 
>liects  adjoining  properties.  A  >taiute 
jirovided  that.  "  W'lien  a  Municipal 
Corporation  for  any  iown>hip  lia.~ 
been  organized,  and  the  whole  or  any 
purtion  of  such  township  ha>  been 
M:r\eyed  and  ^ub-divided  into  lots 
(■>\-  settlement,  fences  >hi\]\  be  erecl- 
eil    and    mainlaineil    on    each    side    of 

lie  railwa\  through  >uch  towii>hip," 
< '.c. :  and  further,  ihat  '"  L'ntil  -ucli 
ur.ces  and  cattle-guard--  are  duly 
:  lade    an(l    completed.    ;ind    if.    after 

hey  are  so  made  ;md  onipleted  they 
■  ;ie  not  duly  maintained,  the  Com- 
;:;ny  shall  be  liable  for  all  damages 
'■'  ne  by  its  trains  and  engines  to  cat- 
■ii ,  horses  and  other  animals  not 
wrongfully  on  the  railway  and  having 
L;ot  there  in  conse(|uence  of  the  omis- 
-lon  to  mak'e,  com|)lete  an<l  m;iintain 
-nch  fences  and  cattle-gn.ivd--  as 
aforesaid." 

Held,  tbiit  b:iving  regard  to  the 
''-'.rrent  of  pre\ious  legislation,  the 
'iability  of  the  railway  to  fence  ex- 
i-'.ed  only  in   favor  of  the  owners  or 


occupants  of  lands  adjoining  the  rail- 
w;iy.  77(1'  ll/cstboitnir  Cattle  Co.  v. 
Tin-  Manitoba  &  Xorth-W'cstcrn 
Railway  Co.,  VI,  553. 

Liability  to  Fence.]— That  where 
the  land  atljoining  the  railway  is  un- 
occui)ied,  the  Company  is  not  bound 
to  erect  fences  at  that  part  of  their 
line.  .\lclu\'  V.  'Flic  Cawidian  I'acitic 
Raiheay  Co.,  II,  0. 

Liability  to  Fence.]— The  plain- 
tilt  >  h(ir>es  were  bein.g  wintered  on 
his  own  land  adjacent  t(j  the  proper- 
ty oi  his  father,  through  which  the 
defendants'  railway  ran.  In  .March, 
iSO,?.  the  horses  strayed  along  a  pri- 
vate road  across  the  father'^  land, 
through  a  broken  gate  on  this  road, 
.■iiid  on  to  the  railway  track,  where 
they  were  killed  by  a  train  of  the  de- 
fendants'. 

.\ccoriliiig  to  the  evidence  of  the 
plaintif'f  and  his  f.ather.  the  latter  had 
-t  vera]  times  in  |)revious  years  given 
il.e  plamiit'f  permis>ion  to  pasture 
.and  w.ater  his  slock  on  the  father's 
iaiul.  (ir  to  allow  them  to  run  there, 
bin  tliere  w;is  n<i  special  iiermission 
a^ked  or  given  for  that  winter,  nor 
\<  as  there  suliicient  evidence  of  a 
veneral  permission  for  the  plaintit'f 
10  allow  his  stock  to  run  there. 

Hell!,  that  ii  cntld  noi  be  .-aid  that 
the  horses  got  upon  the  railway  track 
irom  land  where  they  might  proper- 
ly be.  and  therefore  the  defendants 
WLre  not,  under  The  Railway  .Act  of 
Canada.  .;i  \'ic..  c.  _'<i.  s.  i<)4  (as 
,aii. ended  by  5,;  \"ic..  c.  _'S.  -.  j).  and 
^-^.  !')()  and  K)^.  liable  for  tlie  loss. 
!resthoiir}ie  Cattle  Co.  v.  The  .Miini- 
iri'a  c'r  .Xorth-Il'e.'ileni  Railieiiy  Co., 
0  .M.  K.  35,^,  followed.  I'erris  \.  Th- 
Cun.uliaii  I'aeifie  !\'ai!zeay  C<'..  W. 
-01. 


r-nce.  I  — A    Railway 

',.  r    no   obligation    to 


Liability 

C"oinp;in_\'  is 
erect  fences  alo  g  their  line  where 
the  land  ad'oi--'ng  is  unoccupied. 
Cattle  straying  up'  11  the  litie  across 
-ticli  unoccniiied  land  are  trespassing, 
;.!id  if  injured  there  by  accident  with- 
'Ui  negligence  the  R.ailway  Company 
i-  li'.t  responsible.  In  <ucli  case  the 
■  I'. us    a--    to    negligence    is    t'.i'on    the 
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Cattle-Guards.  I  —  Actinn  I'nr  tlir 
value  1)1  a  cow  killed  by  (lefeiidaius' 
iccoinntivc.  :\  buy  was  in  cliargc  of 
the  cow,  but  it  ran  away  and  ^"1  "" 
tlu;  track  tliroush  the  cattle-guard< 
being  full  of  sniiw. 

//<•/(/,  defendants  liable.  /'/////;>.< 
V.  The  Canadian  I'acific  Railway  Co.. 
I,   no. 


\'.     I'oWKKS. 

Exceeding  Powers  —  Trrsf^ass  — 
l'ul>lir  Con'i;-nii-ncc.\  —  Wben  Rail- 
way Coni|)anics  or  individuals  exceed 
llieir  statutory  powers  in  dealing  with 
other  people's  property,  and  an  in- 
iunetiiin  is  sought  to  restrain  their 
actions,  no  (|ueslion  of  danitige  or 
])id)lic  conveiiience  is  raised.  .It- 
IcrncY-LJi'Hcral  v.  Rvan,  W  8. 


\'I.  Ckoss  Ri:ri-.Ki:xci:s. 

.S'l-r    Eminent   Dom.mn:     Rf.(  i-.ivkus  ; 
St.mttk.s,    III;    .Sti;kkt    R.mi.w.ws. 


RAILROAD   CROSSINGS. 

Sec   CoxsTiTtTiox.M,   L.\w,   111    {a}: 
R.MI.W.WS.   III. 


REAL   PROPERTY    ACT. 

I.    .Al'I'l.U'ATlOXS. 
]  1.    C.WK.MS. 
III.    ri-.TlTlo.N.S. 

T\'.  Issncs. 

V.    CKKTiriC.\TI>    oi-    TiTl.lCS    .\Nn 
C.\Nti:i.l..\TloX. 


\'lll.   lv\i-.rrT(ii^s     .\xij     AuMi.Ms- 

TI;.\T(>US. 

I.\.  Rki  i:Ri;xer..s. 
X.   Rkmov.m.  iko.m    Imi.ks. 

\1.    |-J-i'l'.(T  ur    .\(  T. 

XII.  .Actions     .Xc.mxst     Dlstkict 
Rkcistk.xu. 


1.    .Al'l'l.lC.\T10\S. 

Property  Affected  _  J^ands  .\ot 
"Alienated  "  on  ist  .Inly,  iSSf,  — 
I l<nne.':teads  Reeouunended  but  Set 
I'alented.]  —  Held.  i.  By  section  jS, 
lands.  "  when  alienated  "  by  the 
Crown.  "  shall  be  subject  to  the  pro- 
\isioiis  of  this  .\cl."  The  word 
"  alienated  "  means  coin|)letely  alien- 
;ited — that  is  by  patent.  J.  Lands  un- 
alienated. b\-  iKitent.  on  the  ist  July, 
1N85.  remain  under  the  old  law  until 
brought  under  the  provisions  nl  the 
\ci.  ,^  .\  person  entitled  to  a  patent 
for  a  homestead,  or  pre-emption,  ha\- 
iiig  received  a  certificate  of  recnm- 
inetidation  for  ptiteiit,  countersigucl 
I)y  the  Commi.''sii'ner  nf  Domini'. :i 
Lriuds.  may  bring  such  lands  under 
the  oper.ntion  of  The  Real  rroiierty 
.\ct,  1SS5  (Taylor,  J.,  dissenting). 
4.  .After  application  uiukr  the  Act,  nn 
deed  can  be  registered  in  the  coitiity 
registry  ot'lice.       A'.-  Irish.  II,  ,^(ii. 

Withdrawal  —  Effect  of  —  Son- 
Suit  —  C"('.v/.s-.  I  —  .\.  made  an  appli- 
cation to  bring  certain  hinds  under 
The  Real  Property  .Act.  C.  tiled  ,1 
caveat,  which  he  followed  up  with  a 
petition.  I'pon  the  petition  coming 
on  for  he.'iring,  an  issue  \v;is  direcieil 
in  which  .\.  was  made  i)laintitt.  A. 
claimed  under  a  lax  s;de  deed.  (*n 
the  trial  of  the  issue  a  non-suit  wa- 
ef.tered.  The  Full  Court  afterward- 
dismissed  ;in  .Ti>|)lic;ition  to  set  a-ide 
the  non-suit.  The  iietition  was  then 
brought  on  for  hearing  ag;i'n.  when  i' 
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appuarfd  lliat  A.  Iiad  withdrawn  liis 
;ilil)licaii(iii  for  a  cerliticatc  i>l  title. 

Hrlil,  that  tiie  apphcation  was  tlu' 
i'lundatioii  of  tlie  proceedings  in 
Court,  and  wlieii  it  was  withdrawn 
liie  jurisdiction  of  tlie  Conn  was  at 
an  end.  (jtiierwise  than  to  urder  tlie 
c.'iveatee  to  \rdy  the  costs  uf  the  pro- 
cectUiiRS.  Caiiit'lH'U  \.  .lUowav. 
\ll[,   J-M. 

.Imi  St-c  Grant  \\  fliiiilrr.  \'I1I.  j_'o. 


11.    C.WKATS. 

Description  of  Land.  | — A  caveat 
liled  under  The  Real  Property  Act 
nnist  coinain  a  [imper  description  of 
ihe  land  in  (|ne>ii(in,  and  it  is  not  suf- 
licient  that  >uch  descriptinn  is  given 
in  the  affulavit  verifying  the  cave.at 
w  hich  is  filed  with  it. 

The  petition  of  the  cave;ui)rs.  fol- 
l"wing  a  caveat  which  was  defective 
in  this  respect,  was  dismissed  with 
msts.  JoiU'S  V.  Siiiil'soii.  S  M.R.  IJ4. 
.111(1  McKiiy  V.  Xanldii.  ~  M.  R.  J30, 
fiiUowed.    Martin  \.  Mardcii.  [.\,  5(15. 

Description  of  Land  —  Si-cond 
^\iz\at  —  .Idilrcss  — ■  Ca:\atin\\  — 
■|"he  directinn  in  schedule  (.)  to  The 
Real  Property  .\ct  docs  r.,.n  ref|uire 
that  the  description  of  the  land  given 
in  the  caveat  sliould  1)e  word  for 
\'. ord  the  same  as  that  in  ilie  applici- 
;ii>n.  hut  the  caveat  will  1)e  sufficient 
if  tlie  descripiidU  given  is  >uch  as 
will  enable  the  pri>i)erty  tn  he  lucaicii 
>  .1  the  ground. 

The  description  in  the  caxeat  was 
:  .^  fi)llows:  "Lot  Xo,  ,?j  in  l)lock 
'3.  as  sliown  upon  a  pl.m  of  Oak 
I  .Jce,  hcing  a  suh-division  nf  ihe  N  I 
f  section  2,v  in  township  0.  in  range 
.'!  W.  nf  the  P.  M..  in  the  Province 
if  ^[anit(ll);l,"  and  it  was  shown  that 
:lierc  were  four  plans  file;'  in  the  Re- 
gistry Office  relating  t"  different  por- 
tions of  the  Town  "f  Dak  Lake. 

//('/(/,  nevertheless,  that,  as  it  was 
•"H  shown  that  tlicre  was  a  lot  No. 
.^j  in  lilock  15  in  more  than  one  of 
-in-li  plans,  the  descriinion  w;is  suf- 
■■.rient. 


The  caveat  was  tiled  in  tlie  names 
I  if  Charles  Adams  and  Jnhn  H. 
.\dams  as  partners  in  the  tirni  nf 
.\dams  Bros.,  as  crediti>rs  of  a  cer- 
tain insolvent,  and  Charles  .\danis 
had  previously  tiled  a  caveat  ;i>  as- 
signee in  trust  against  the  s.-uiie  ap 
nlication,  and  ha^ed  upon  the  ^aml• 
aregatiinis  as  to  title. 

//('/(/,  that  the  objection  that  the 
present  was  a  second  caveat  filed 
\'.  ilhont  leave  by  the  same  jierson 
Cduld   not   be   sustained. 

Cpiin  appe;d — 

Held.  I,  That  the  description  of 
the  land  was  not  necessarily  indefin- 
ite and  uncertain,  unless  it  was  shown 
ihal  there  was  more  than  one  jilan  of 
Oak  Lake;  and  that,  if  it  followed 
tile  description  given  in  the  applica- 
tion of  the  caveatee.  it  would,  accord- 
nig  to  the  form  in  schedule  O  of  The 
Re.-il  Property  .\ct,  be  .sufficient.  _'. 
Th;it  both  tlie  caveat  and  petition 
>liowed  sulTiciently  what  estate,  in- 
ii  rest  or  charge  the  caveator  claimed. 
,^  That  there  was  no  rule  of  Court 
i\(|niriiig  the  address  or  description 
of  the  caxcator  to  be  stated  in  bis  pc- 
tiiion.     .Idanis  \.  II  ■ckiii.  .XII.    11. 

.SV('  also  Gralunii   \.  I lar,iilt>ni.   \'III. 


Second  Caveat.  | 

::iviiig    .applied    for 


-  I  Ik  caveatee 
a  certificate  of 
title  under  The  Real  I'ropcny  Act, 
the  caveators  liled  a  c,a\eat  forbid- 
ding the  s.ame.  Three  weeks  after- 
w.ards.  owing  to  there  being  a  defect 
in  the  tii>i  cive.ai.  they  filed  a  second 
without  having  an  order  from  a 
Jfaige  giving  them  le.ave  to  do  ^o. 
The  tirvi  caveat  b;id  nm  lapsed  or 
Inin  withdrawn  or  disch;irged  Ijc- 
forc  the  second  w;i>  filed.  The  pe- 
tition of  the  caveators  was  based  on 
the  second  caveat. 

//(•/(/.  that  there  wa-  no  .authority 
given  by  the  .\ct  for  filing  tlie  seco'vl 
caveat  without  a  Judge's  order,  and 
ll/at  the  petition  b.ased  on  such  sec- 
ond caveat  wa<  inv.alid.  .and  should 
be  dismisscf!  with  costs.  /'Vji.v/  cI  al. 
Olid  Privrr.  X.  _'oi). 

./)/(/  si'c  Adams  v.  Ilockiu,  supra. 


f 

I;" 


583 


REAL  PROPERTY  ACT. 


oH4 


M 


L(l  iiy  statute. 

//(■/(/,  tliat  the  tiliiiK  of  a  caveat 
tlial  ci implies  witli  tlie  statute  is  a 
condiliiin    preeedeiu    to    tlie    jurisdic- 

tlr\ll     iit     till'     r^iilii-!-    f*»    j.ii  t  I'rt  •!  1 11     '1     n«>ti- 


eiuKumin  iiieeeuem  id  xne  juiisiiie- 
tiou  (if  tlie  Court  to  entertain  a  peti- 
tion upon  it.  Tlie  petition  was, 
tiierefore.  dismissed  with  costs.  Mc- 
.Irthiir  V,  (.ildss.  Vl.  JJ4. 

Accompanying  Affidavit  —  Coii- 
ti-i!ts.\  —  In  an  application  under 
The  Keal  Property  Act,  the  caveat 
iia\e  no  aildition  for  the  ca\eator, 
the  infill    the    altidiivit    in    suiipurt    de- 

ci'i'iluwl     Unii     'I  c     '111     'I  I'l'i  111  n  i  ri  1 1t- 


I    luive   iiii   aiiiteiiiiiei 

1.  .M..  who  owns,  or  has  a  person;d 
interest  in  the  land  described."  .f.>ih\s 
V.  Simpson.  \'I1I.   1J4. 

jSrIistake   in  Name  of   Applicant 

—  ri'h-r  tn  Si'i-rc  .\'.'//V('.s-.  I — Au.uiis- 
tu--  Meredith  Xaiiton  haviiiit  applied 
for  a  ccrlilicate  i^i  title  nf  the  lands 
in  (|uesti(iii  under  The  Real  Property 
.\ci  of  1880,  M.  tiled  a  caveat  claim- 
ing an  estate  in  fee  simple  in  the 
lands,  and  he  then  hied  a  petition  to 
e^tahlish  his  claim.  In  the  caveat 
the  name  of  the  applicant  was  stated 

to  he  .Augustus  .Mcreditli  Newton.  It 
1'   *],,..     ;.,     .i,_ 1 


iippeared    that    in    the    usu.il    notice 
served    upon    the    cavenVnr    hv    direc- 
tion   of    the   district 
section 


id    regisir.-ir,    under 

seeiiiiii  oj,  the  n;une  "  Xanton  "  was 
not  written  plainly,  and  that  the  ap- 
jilicaiion  nuniher  was  correctly  given. 
;uid  the  lands  correctly  described  in 
ihe   ca\eat. 

Ill-Id.  that  the  direction  in  schedule 
O  of  the  statute,  as  ti>  stating  the 
nrime  of  the  applicant,  is  not  inipera- 
ti\e,  .and  that  the  mistake  was  only 
an  iregularity,  and  the  ca\eat  was 
fiot  invalid  nn  account  of  it. 

The  pctiti'in  .alleged,  that  the  cave- 
atee   had   atiplicd    to  bring   the   lands 


ur.de''  The  Real  Property  ,\ei,  ami 
that  the  petitioner  had  tiled  a  caveat 
fnrbidding  this,  lint  did  not  expres>!y 
allege  that  the  lands  had  not  been  re- 
gi.'-tered  under  the  .\ct. 

Held,  that  on  the  facts  stated  the 
Court  will  assume  that  the  caveat 
was  lodged  before  the  registration  of 
the  certificate  of  title. 

Section  130.  sub-section  8.  c.f  The 
Real  Property  Act  of  1880  provides 
that  every  caveat  "  shall  state  some 
address  or  place  within  the  Province 
I  if  .Manitoba  at  which  notice^  ;'.iiil 
liri'cceiliiiirs  relating  to  caveats  iii;iy 
be   served." 

The  caveat  did  not  name  a  place 
a'-  which  notices,  etc.,  might  be  serv- 
ed, but  said.  "  I  appoint  .\.  X.  Mc- 
Pherson,  Conimissiijiier  of  R.ailways 
Ortice,  Winnipeg,  my  agent,  on  whiim 
ni.;ices  ;nu!  proceedings  liiereto  may 
lie  served." 

Held,  that  the  statute  rerpiires  the 
caveat  to  state  some  place  at  wliich 
notices  may  lie  served,  and  that  the 
statutory  direction  in  this  respect 
must  be  deemed  tu  be  imperative. 
The  caveat  in  this  case  merely  n.ini- 
ing  a  person,  tlie  petition  could  rot  be 
entertained.  McArtlnty  v.  CJhis.^.  6 
M.  R.  -'_'4.  followed.  McKay  v,  Xan- 
t..ii.   \'II.  _'5o. 


III.  Petitions. 

Allegations— .s7(;/r»;(');^  of  Tiil>\\ 
— I li'ld.  a  petition  was  defective  in  nut 
>howing  particulars  of  jietitioner's 
cl.'iim  of  title.    Clark  v.  Scolt.  V .  j^\. 

Allegations  _  Afndarit  Siitt'>rt- 
iii,L^  ('(/;'('(//.  I  —  In  a  petition  uiukr 
Tile  Real  Property  .\ct.  it  is  not 
necessary  to  allege  that  the  caveat 
w.'is  supported  by  an  affidavit  or  stat- 
utiiry  declaration.  When  the  petition 
.alleges  that  a  caveat  was  filed  in  the 
])rescribeil  form,  it  is  prcsunied  that 
the  re(|uirenieiits  of  the  .Act  lia\ebee:i 
ccniiilied  with.  /Toi^'iis  y.  Canifhcll. 
VII,  .U. 

Allegations  —  Ct-rtiUcatr  .\',>f  Is- 
■■mrd.] —  Where  a  petition  to  enforce 
a  caveat,  lodged  inirsuaiit  to  section 
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130  of  The  Real  Property  Act  of 
iKSg,  is  filed  after  llie  expiration  of 
one  montli  from  tlie  receipt  of  the 
cj'.vcat  l)y  tile  tiistricl  registrar,  it  is 
necessary  to  allege  in  tlie  petition 
that  a  certificate  of  title  lias  not  lieen 
issued.  MrKay  v.  iWiiitaii,  7  M.  R.  I 
_'50,  (li^lingnished.  Sfrai^itr  v.  Lira-  \ 
luiiii,  \'H,   J,i)S.  I 

Affidavits  in  Support  of  Petition  ' 
After  Caveat. j  —  It  is  not  necessary  ! 
t(i  file  affidavits  in  snpport  of  a  iieti- 
tion  based  upon  a  caveat  in  the  Land 
Titles  Office.       Cause  may  be  shown   | 
by  argument   njion   the  allegations  in 
the    iietition.    or    by    affidavits;    after 
which    the  Judge   may,   if   necessary, 
ptrinil  the  petitioner  to  adduce  evid- 
ence, or  m;iy  direct  an  i-sue.  Re  Mc- 
.hiliiir  (1 11(1  I  j  lass,  \'i,  ,^01. 

Staying  Proceedings  —  Costs  of 

l-nniKT  Suit  ill  (Jiiccii's  Bench  — 
/,(;i7/r.\'.  1 — 'fhe  Court  has  no  juris- 
ilictidii  to  stay  proceedings  on  a  pc- 
tilion  tiled  to  enforce  a  caveat  under 
The  Real  Property  Act,  because  the 
costs  of  an  action  or  suit  in  the  Court 
of  Queen's  Bench  relating  to  the 
same  matter  have  not  been  paid. 
Graham  v.  I  fain  il  ton.  VIII,  44,^ 

Dismissal  for  Want  of  Prosecu- 
tion —  Married  ll'oinan  —  Se/^arate 
listate.]  —  (i.  tiled  a  petition  to  en- 
force a  caveat  under  The  Real  Pro- 
perty Art.  but  did  not  serve  the  peti- 
tion within  the  time  prescrilied  by 
rule  13  of  said  Act,  A  motion  was 
made  to  dismiss  the  petition  for  want 
(if  prosecution. 

//(•/(/,  that  there  could  iiit  be  ;i 
dismiss.al  in  the  tirst  in^t;ince.  tiiat 
rule  16  modifies  rule  1,1,  and  that  the 
or.ly  order  that  could  be  made  w.as 
one  giving  time  to  .serve. 

The  caveatee  was  a  married  wo- 
man, and  it  was  held  thnt  the  facts 
sel  out  in  her  affidavit  were  insutTi- 
cieiit  to  show  that  the  land  in  (|ues- 
tiuii  was  her  separate  estate.  Gra- 
ham  \.   Jfaiiiil'iin.   \'IIT.  45r). 

Married  Woman— A'lV/  I'riend — 
Dismissal  of  I'elition — [Mscretionary 
Order  —  Xeze  Petition  —  Leave  to 
rile  —  Right  to  File  When  JUsmiss- 
al   Xot    on    Merits.] — S..    a    married 


wnman,  tiled  a  jietition  upon  a  caveat 
under  The  Real  I'rojjcrty  .\ct.  The 
petition  showed  th;it  S.  was  a  mar- 
ried woman,  and  that  "under  and  by 
virtue  of  a  certiticate  of  title  issued 
ti)  the  caveator  under  the  proxisinns 
<>i  The  Real  Properly  .Act  (<i  1S83, 
the  caveator  claimed  to  be  entitled  to 
an  estate  in  fee  simple  in  the  .ilxuc- 
mentioned  lands,  and  to  be  the  owner 
thereof."  When  the  jieiition  came 
nil  for  hearing  in  Chamber-,  it  wa> 
iibiecled  that  S.  should  have  petition- 
ed by  her  next  friend,  and  an  enlarge- 
ment for  a  week  was  granted  for  lier 
to  have  one  a|)poiiited.  As  this  was 
not  done  within  the  time  allnwed,  a 
further  jieremptory  enlargement  of 
three  days  was  gr.inted.  Un  the  day 
that  the  petition  finally  came  on  for 
he.aring.  ciiun.-el  for  the  petitii>iier 
filed  the  coii'-ent  of  B.  to  be  appoint- 
ed next  friend,  and  asked  ti>  have 
him  api)ointed  e.v  {'arte;  but  the 
Judge  wnuld  only  grant  a  summons, 
and  he  afterwards,  that  day  in  Cham- 
bers, dismissed  the  petition.  The 
]K'tltioncr  applied  to  the  Pull  Court 
to  have  the  order  dismissing  the  jie- 
tition  set  aside,  or  varied  by  granting 
leave  to  file  a  new  petition. 

Held,  that,  as  it  did  nut  clearly  ap- 
pear un  the  face  of  the  petition  that 
the  property  in  (|uestion  was  the  sep- 
arate property  of  the  caveator,  it  was 
necessary  for  her  to  have  a  next 
friend  appointed. 

Held,  also,  that  the  Judge  in  Cham- 
i,^,.;„„    .,]]    ,1,^.    cinicumstanccs 

exercised  hi-  discre- 
the    petition,    and 


hers,    having 

before  liim.  ha( 

tion    in    dismis-iii_ 

the  Court  should  not  interfere. 

//.'/(/.  alsit.  that  nothing  hail  been 
-hown  to  warrant  a  |)ositive  order 
gr.-miing  leave  to  file  a  new  [letition, 

Rer  iJubuc,  J. — The  petition  was 
not  dismissed  on  the  merits,  and  the 
caveator  may  file  a  new  one  without 
special  leave.  Sehullc  \.  I'rank.  \'II1, 

./)/(/  see  Graham  \.  Hamilton,  supra. 
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laiKN  from  tlic  Cioveriiiiiciit,  ami  paiil 
a  iiortioii  111  tlic  purchase  moiiiy.  In 
iS()i,  he  nave  a  (Hiii  I'laim  deed  to 
(i..  wli')  paid  the  balance  <A  the  )uir- 
chase  nmney  and  obtained  a  patent 
truni  tile  Crown.  CI.  then  applied 
I'nr  a  eertilieate  of  title  inider  'I'lie 
keal  i'foperty  .\ct.  R.  tlun  lodjjied 
a  caveat,  .-iiid  iiroented  a  petition  in 
which  he  claimed  title  nnder  a  tax 
Side  tlei'd  issued  in  if^Sy.  Both  part- 
ies agreed  that  it  was  a  matter  in 
which  a  bill  siiould  be  tiled.  The 
'!iie>'tioii  was,  who  should  be  plaintiff"-' 

//(•/(/,  that  R.,  the  caveator,  should 
be  pliiinlilT. 

//i7(/.  also,  that,  ;is  ,-i  _ueneral  rule, 
the  caveator  slmuld  be  |)l;iintilT.  l\Uil- 
dt-ll  V.  (/'('cryi-i-K//,  \'lil,   1,^4. 

Who  Should  be  Plaintiff.  |— The 

caveators,  by  their  petition  under  The 
Real  Property  .Act,  claimed  a  charge 
on  the  land  in  (|uestion  by  virtue  of 
a  writ  of  execution  .-ig.iinst  tiie  lands 
of  one  .Andrew  .Mordeii,  whom  they 
alleged  to  have  been  the  owner  of 
the  land  when  their  writ  was  placed 
in  tile  siieriff's  hands. 

The  caveatee,  who  had  applied  for 
a  certificate  of  title,  claimed  the  land 
under  a  tax  sale  deed,  and  in  answer 
to  the  i)etitioii  further  set  up  that  the 
land  was  exempt  fmm  seizure  uiuler 
execution  as  having  lieeii  the  home- 
stead of  -Andrew  .Morden.  also  that 
he  was  advised  and  believed  that  the 
caveators*  writ  had  not  been  kept  in 
force  by  renewal,  but  these  matters 
were  not  suliiciently  proved  by  liis 
affKl;i\it. 

Jliid,  tliat  tlie  liurden  of  proof  was 
on  the  caveatee,  and  th.at  he  must  be 
the  ])laiiitirf  in  the  issue  directed  on 
the  petition,  Martin  v.  Morden,  IX. 
567. 

Who  Should  be  Plaintiff.]   —  A 

mortgagee  of  'and  having  applied  to 
bring  it  under  'l"he  Real  Property 
-Act,  a  caveat  was  tiled,  and  the  cave- 
ator proceeded  by  petition  for  the 
purpose  of  establishing  his  ciaim.  al- 
leging that  lie  had  ac(piire(l  a  title 
fnim  the  mortgagor  sub-^ecpient  to  the 
caveatee's  mortgage,  that  the  mort- 
gagee's claim  was  barred  by  The 
Real    Property    Limitation    Act,    and 


that  be  himself  was  in  possession  ni 
the  pi«jperly,  which  lie  verilied  by 
.-il'liilavit. 

//i7(/,  that  in  the  issue  ordered  to 
determine  the  (pie>tion  whether  the 
mortgagee's  rights  had  been  barred 
under  the  statute,  the  onus  of  shuw- 
ing  this  was  upon  the  iictitioner,  ami 
he  should  be  tile  plaintiff.  Buckn.iin 
\.  Sli'XCiirl,  .\1,  4(ji. 

Who  Should  be  Plaintiff. j—ln  a 
petition  under  The  Real  Proi)erty 
Act,  the  petitioiier  allegetl  that  he  liad 
a  title  ill  fee  simple  to  the  lands  m 
(|uestion.  The  caveatee  claimed  uii- 
tler  a  tax  s.ale  deed,  but  did  not  dis- 
tinctly neg.itive  the  petitioner's  title, 
exce|)t  as  a  cimse(pience  of  the  tax 
-ale. 

Held,  tli.at  the  onus  (jf  eilablishing 
his  title  was  on  the  caveatee,  and  that 
he  should  be  made  i)laintiff  in  the 
is,<ue.     Unwell  \.  Montaumery,  VIII, 

Parties  to  Issue. ]_.\.  applied  to 
bring  certain  lands  under  the  provis- 
ions of  The  Real  Property  .Act,  and 
in  his  application  directed  that  the 
certificate  of  title  should  be  issued  in 
the  name  of  W.  Notice  of  the  appli- 
cation was  ser\ed  on  II.,  who  tiled  a 
caveat  and  followed  it  up  with  a  iKti- 
tion.  On  the  return  of  the  petition 
an  issue  was  <lirecled.  II.  applied  to 
!ia\e  W.  added  as  a  party  to  the  is- 
sue, he  being  the  true  owner  of  the 
land. 

//('/(/,  that  both  \,  and  W.  should 
be  parties  to  the  issue.  Hay  v.  .V/.r- 
('/(,   \'l  I,  570. 

Effect  of  Non-Suit  —  Xeie  Trial 
(or  fiirtlier  liz'ideiiee  —  Discretio)i.\ 
— W  here  the  piaiiitilY  in  an  issue  un- 
der The  Real  Property  Act  is  non- 
suited, a  Judge  has  discretion  to  al- 
low or  refuse  a  new  trial  of  the  is- 
sue. 

J  I.  ap|)lied  to  bring  certain  lands 
under  The  Real  Property  .Act,  when 
(.'r.  filed  a  caveat,  which  she  followeil 
U])  with  a  petition.  Upon  the  peti- 
tion coiuing  on  for  hearing,  ;m  issue 
was  directed,  in  which  G.  was  made 
plaintiff.  .\t  the  trial  C.  did  not 
give  sufficient  proof  of  her  title  to  the 
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sh'iuld 
V.  .Vu-- 


latuN 
t,  wlion 
ullowt'd 
10  peti- 
m  issue 

made 
did  not 
to  the 


land,  and  was  non-Miited.  (i.  tiii.'ii 
.iplilii'd  ti)r  a  new  trial,  in  urder  tn 
piiKhue  I'uitlur  evidence.  Tliis  evi- 
diiK'e  iniKJit  liaw  been  ^iven  at  tlie 
liisl    ifial. 

Held,  tliat  taisiuK  ail  the.  eireum- 
stances  of  iliis  ease  into  consider:'.- 
lion,  hut  without  laying  down  an  ah 
>oiute  rule,  the  ajjplioation  for  a  ni-\\ 
trial  should  he  refused  and  the  iieti- 
liiin  disinisNi'd  with  costs.  (.irant  v. 
lluii/,-i\  \'III,  JJO. 


./;/(/  .vi'i'  Ciiiiil'hrll  V.   .  Illiii^'ny, 
224. 


\'I1I. 


Security  for  Costs.)  — A.  applied 
lor  a  certificate  of  title.  B.  tiled  a 
caveat.  Both  parties  claimed  under 
idii\  ivances  from  tiie  p.atentee. 

Ilt'ld.  th;it  in  an  issue  to  try  the 
ri.uht.  A.  should  he  pl;iintitT,  and  he- 
injj;  out  of  the  jurisdiciion.  should 
^ive  security  for  costs.  MiC\irtliy  v. 
/<(/(/,t,'/('.V.  (1  M.  R.  -'"0.  considered. 
(irant  v.  Hunter,  \'I,  550. 

Costs.  I  —  An  order  directing  the 
trial  of  an  issue  under  The  Real  Pro- 
perty Act  should  reserve  all  further 
(ii:estions,  includinc;  the  ipiestion  of 
costs,  initil  after  tlie  tri.al  of  the  i^- 
sne.    Lavallc  v.  nruniniond .  \'I.  uo. 

Appeal  —  Afnd(ivits.\—:\n  api)eal 
will  lie  from  a  verdict  rendered  ujion 
the  trial  of  an  issue  under  tlu'  pro- 
visions <if  Tlie  Real  Pro|)erty  .\ct. 
iS8q.  2.  I'pon  such  an  .appeal.  ;dii- 
davits  cannot  he  re.'id  when  they  are 
not  nicniioned  in  the  notice  of  appeal, 
or  of  the  intention  to  read  which,  no- 
tice has  not  heen  given  un'.il  two 
days  before  the  argmncnt  of  the  mil- 
lion, unless  satisfactory  reas(,ns  ;ire 
assiiTiied  why  an  earlier  notice  w;is 
not  given.  Moricc  v.  Baird.  \'I,  .;.  i. 


\'.    CrRTIKIC.VTF.S    OF    TiTI.F.    .VMl    C.W- 
Cni.I-.VTIO.N'. 

Certificate  of  Title  Final  at  Each 
Stage— 7'rH.s-/.s-  and  Pozecrs  Xot  .ip- 
l-i-arini;  on  the  Certifieate.] — .\  certi- 
ficate of  title  for  certain  lands  had 
been  issued  to  M.    (described  therein 


le  purpose  of  |);iy- 
eg.icies,  ami  tiufling, 
',  that  the  sale  was 
that  purpose,  decided 
new  certificate  of  title  to 
iiul    clear    nl    .ill     encum- 


,i.>  Mile  >urviving  executrix  iind  de- 
visee under  the  will  of  B,),  which 
stated  that  M.  was  >eized  of  an  e>- 
tate  in  fee  simide  in  the  lands  sub- 
ject to  the  following  incumbrances: 
(I)  .\  mortg,'ige  made  by  B.  to  C. ; 
(J)  a  lien  or  charge  fm-  $5.(3ck)  in 
f;i\(ir  of  .\I.  B.  under  the  said  will; 
1  ,U  a  mortgage  made  by  M.  herself 
to  L'.,  attaching  upon  M.'s  interest  as 
^uch  devisee  oidy.  .\fterwards  M, 
sold  part  of  tlie  land  to  1).,  ,uid  I'x- 
edited  a  transfer  thereof  to  him  ;  ,ind 
the  district  registrar,  holding  th.it  M. 
li.ad  a  power  of  -ale  a->  executrix  un- 
der B.'s  will,  which  enabled  her  to 
>ell  the  land  for  th 
ing  debts  and 
as  the  fact  w; 
iiecess;iry  for 
to  issue  ;i 
I).,     free 

braiices    except    the    mortgage    made 
by  the  testator. 

To  this  C.  objected,  and  the  mat- 
ter was  referred  to  the  Court  on  ap- 
peal from  the  district  registrar. 

//.■/(/,  th.'it  it  was  not  competent 
for  the  district  registrar  to  go  behind 
his  former  certiticite,  and  find  in  the 
registered  owner  a  power  inconsist- 
ent with  the  title  stated  in  it,  and 
llms  cut  out  two  of  tlie  eitcum- 
branco  therein  set  fnrtb.  A'l'  Mas- 
sey  and  (iihson.  7  .M.K.  17J,  followed. 

//(•/(/.  ;iNo,  that  even  if  the  former 
ceiiific'iie  ciiiild  li;ive  been  corrected 
by  the  district  registrar  as  erroiieotis. 
such  iiower  of  correction  was  in  him 
and  could  not  lie  exercised  by  the 
Court  on  the  ap'Tvl. 

The  section  UJ  of  The  Real  Pro- 
perly .\c!  applies  where  the  holder 
of  a  cirtiticaie  of  title  has  died  nr  be- 
ciitiie  bankrupt,  and  there  is  a  trans- 
mi>-iiui  nf  hi-  interest,  but  h;i-  no 
api)licatioii  where  the  land  tr;insmit- 
ted  had  not  been  bruught  under  the 
.Act.  f\'e  .Ui'dM'  and  The  Ccnfeder- 
atidit  Life  .  Issoeiation.  IX,  45,^ 

Cancelling'  Certificate  of  Title — 
Issued  in  I'.rriir.  Where  nn  Fraud  is 
Shdien  —  Title  to  Lands  Hiniiiht  at 
Tax  Sale.]  —  .\  certificate  of  title 
issued  through  .•ni  error  on  the  part 
of  ;i  district  registrar  may  be  ordered 
to  be  cancelled  pursuant  to  the  pro- 
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vi.si(jns  of  sectinns  126  and  127  of 
Tlie  Real  Property  Act,  R.  S.  M.,  c. 
133.  notwitlistaiiding  the  proviso  in 
section  128  of  the  Act  and  tliat  there 
was  no  fraud  on  the  part  of  tlie  hold- 
er of  the  certificate. 

Under  the  Act  60  Vic,  c.  21,  s.  I, 
as  amended  by  61  Vic,  c  33.  s-s.  8-10, 
which  prescribes  the  proceedings  for 
obUiiiiing  certificates  of  title  for  lands 
purciiased  at  tax  sales,  it  was  error 
in  law  for  il'c  district  registrar  to  is- 
sue the  certiftcate  in  question  within 
six  months  from  the  date  of  the  ap- 
])Iication,  ;i:  he  did,  altliougli  he 
h;id  the  con^^'-.it  of  the  oidy  persons 
who  to  iiis  knowledge  had  any  inter- 
est ni  opjKJsing  the  issue. 

When  the  certificate  in  (piestion 
was  issued,  the  district  registrar  was 
not  aware  that  other  parties  were  in- 
terested in  the  land  who  should  have 
been  served  with  notice  under  section 
49  of  the  Act,  and  this  was  error  in 
point  of  fact  sullicicnt  with  the  error 
in  law  to  warraiit  .in  order  for  can- 
cellation.    /«  n'  Ihtclioiiaii.  XII,  612. 

Provincial  License  to  Hold  Real 

Estate.  I  —  Certain  property  ha\ing 
been  brought  under  The  Real  Pro- 
perty Act,  a  certificate  of  title  was 
issued  to  the  Canadian  Pacific  Rail- 
w;iy  Co.  The  Company  had  n<n  tak- 
en out  ;i  Provinci.il  license,  and  de- 
sired to  transfer  a  part  of  the  pro- 
perty. 

//(•/(/,  that  the  question  was  settled 
when  the  certificate  of  title  issued, 
and  could  not  now  be  issued.  Re 
Canadian  Pacific  Raihi'ay  Co;  Re 
Douglas  Lots.  VI,  598. 

Sec     also     Cost.s,      III     [(a)  (aa)\\ 

JUDGMENT.S,    VIII. 


V.   Tu.XN'SfKUS. 

Forms.]  —  Conveyances  of  land-;. 
paten;ed  after  the  1st  July,  1883.  in 
the  s;aliUory  short  form  may  be  treat- 
ed as  subst;uuially  in  conformity 
with  the  forms  given  in  the  ,'\ct.  Re 
Irish.  II,  361. 

Instrument  Substantially  i  n 
Form  Given  by  Act  — ■  Xon-Rcgis- 


Iration  —  .Iction  on  Cozuviaiit  m 
L'lircgistcrcd  Instntnicnt.]  —  The 
defendant,  owner  of  land  sub- 
ject to  The  Real  Properly  Act, 
executed  a  lease  of  it  to  plain- 
till,  using  the  form  given  in  the 
.Act  resi)ecting  Short  Forms  of  In- 
dentures. It  purported,  however,  to 
be  made  in  respect  of  the  Act  ropect- 
ing  Short  Forms  of  Leases.  The 
lease  contained  the  statutory  coven- 
ant for  quiet  enjoyment  The  li;t-e 
was  not  registered  or  filed.  Afur- 
wards  the  lessor  conveyed  the.  laml 
to  X.  by  a  conveyance  which  nuule 
no  mention  of  the  lease.  In  an  ac- 
tion upon  the  covenant  for  cpiiet  en- 
joyment, ;ifter  ouster  by  X. — 

J /eld.  I.  That  the  covenant  in  the 
lease  could  be  sued  upon.  2.  Thai 
the  insirununt  was  within  the  .\ct 
respecting  Short  Forms  of  Inden- 
tures. 3.  Costs  of  an  action  of  eject- 
ment bi'  plaintiff  against  X.  were  al- 
lowed as  part  of  the  damages,  but  not 
costs  of  some  Police  Cnurt  proceed- 
ings stated  in  evidence  to  have  ari'^en 
out  of  an  endeavor  by  the  plaintiff's 
husband  to  obtain  possession,  but  the 
nature  of  which  did  not  clearly  ap- 
pear. 

/'(■;■  Killam,  J. — i.  The  instrument 
was  std)st;iiuially  in  conformity  with 
the  form  given  in  The  Real  Property 
.\ct,  and  could  have  been  registered. 
2.  Xot  having  been  registered,  it 
could  not  take  effect  as  a  lease.  3. 
Even  without  registration  the  cov- 
enant might  be  sued  upon.  4.  The 
neglect  of  the  lessee  to  register  his 
lease  was  not,  but  the  transfer  by  the 
lessor  without  mention  of  the  lease 
was  the  proximate  ctiuse  of  the  dam- 
age to  plaintiff. 

I'cr  Bain,  J.— (_>"frn'— Whether  tlio 
lease  was  one  which  could  have  been 
registered  mider  The  Retil  Property 
Act?     Sliofc  V.  Green.  \'\.  322. 


\'II.  Priorities. 

Registered  Fi.  Fa.  and  Unregis- 
tered Transfer.)  — >  After  ,1  li.  ia. 
a.u.'iinsl  the  registered  owner  of  land;- 
had    been    registered,    a    prior    Iran-- 
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ferce  of  the  whole  estate  registered 
his  transfer. 

//(•/(/,  that  a  transfer  gives  to  the 
transferee  the  right  to  have  the  land 
registered  in  his  name,  but  until  it  is 
registered  it  has  no  effect  upon  the 
land ;  and  that  the  execution  creditor 
was  therefore  entitled  to  priority.  Re 
Herbert  and  Gibson,  VI,  tqi. 

Trust  Estates  —  Priority  Bet^eeen 
Registered  I'i.  fa.  and  I'nrei^islered 
Transfer  —  Petition — Affidaz'it  Jiz'i- 
denee.]  —  On  2T,vd  February,  iSSS, 
G.  was  the  registered  owner  in  fee 
sinii)le  uf  certain  lands  under  The 
Real  Property  Act  of  1885.  On  or 
about  that  day  G.  executed  a  trans- 
fer of  the  lands  to  M.  and  was  paid 
the  purchase  money ;  but  the  transfer 
was  not  registered  until  ist  May, 
1888.  In  the  meantime  a  writ  of  ex- 
ecution against  the  lands  of  (i.  was 
registerecl.  The    registrar-general, 

under  section  no  of  The  l\cal  Pro- 
perty Act  of  1885.  submitted  fur  the 
ojiinion  of  a  Judge  the  question 
whether  the  land  was  bound  by  the 
eexcution.  The  question  was  argued 
before  Bain,  J.,  who  gave  an  opinion 
that  the  land  was  bound.  II.  after- 
wards transferred  to  S.,  who  hied 
this  petition  for  a  direction  to  regis- 
ter the  transfer,  and  to  issue  to  him  a 
clear  certificate  of  title.  The  petition 
came  up  in  Chambers,  and  both  ;-ide> 
filed  aiTidavits.  after  which  Dubuc,  J., 
referred  the  petition  to  the  Full 
Cou.'t. 

Held.  I.  That  Bain,  J.,  did  not  de- 
cide the  r|uestion,  but  merely  gave  an 
opinion  for  the  guidance  of  the  re- 
gistrar-general, leaving  the  parties  to 
raise  the  question  again,  as  they  have 
by  this  petition  ;  but,  at  all  events,  the 
respondent,  having  filed  aftidavits  in 
reply,  is  now  too  late  to  raise  the  ob- 
icction.  The  statute  does  not  by  re- 
gistration recognize  trusts,  or  the 
separation  of  legal  and  beneficial 
ownership-;,  luit  as  ag;iinst  the  regis- 
tered owner.  Courts  of  Erpiity  will 
recognize  and  give  elTect  10  trusts 
and  contracts  hy  acting  /;(  /personam. 
That  the  registrar-general  could  not 
enquire  into  the  existetice  of  a  bene- 
ficial interest  apart  from  the  register- 
ed title.       The  i)etitioncr's  remedy,  if 


any.  was  in  a  Court  of  Equity.  Re 
Herbert  and  Gibson.  6  M.R.  191,  ex- 
plained. A'c'  Massev  and  Gibson, 
\TI,  172. 

Trusts     Under     Real     Property 

Act. I — See  Judgments,  VIII. 


VIII. 


Executors   and   Administr.x- 

TORS. 


Proof  of  Will.] — Before  executors 
can  apply  for  registration  as  owners 
of  the  testator's  land  they  must  prove 
the  will  in  the  Surrogate  Court.  Re 
Hiinnennan.  II,  j,7~. 

Proof  of  Intestacy  —  Pcieer  of 
Personal  Representatizw]  —  .A  mort- 
gagor of  lands  died  intestate.  His 
administrator  released  the  ec|uity  of 
redemption  to  the  mortgagee,  who  ap- 
plied for  a  certificate  of  title.  The 
l;iiid  had  not  previously  been  bought 
under  the  provisions  of  the  .Act. 

Held.  I.  That  production  of  letters 
of  administration  were  not  sufficient 
liroof  of  the  death  of  the  intestate.  2. 
That  the  administratfir  had  no  power 
Id  release  the  equity  of  redemjition. 
because  the  property  had  not  there- 
fore been  brought  under  the  provis- 
ions of  the  .Act.  and  even  in  case  of 
land  under  the  Act.  a  personal  repre- 
sentative cannot  convey  until  he  Ik'S 
been  registered  as  owner.  A'l'  Lewis, 
\  .  -14. 


IX.  References, 

Evidence.]  —  Upon  a  reference  b\- 
the  reui-tr;ir  general  under  The  Real 
Property  .Act,  no  material  other  than 
the  ca-^e  submitted  together  with  any 
d'H'uments  transmitted,  can  be  con 
sidered.  A'l'  Joyee  and  Searry,  VI, 
_'S  I . 


X.  Ri:mov.\i.  i-uom  Files. 

Document      Improperly      Placed 
in    Registrar-General's    Office.  j-.V 
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document  drawn  as  for  rcgisLrati'iii 
uikIlt  The  Mechanics'  Lien  Act  was 
filed  in  the  registrar-general's  office. 
Upon  an  appHcation  to  remove  it 
fnun  the  files — 

field,  that  the  Court  had  no  power 
t'l  order  its  removal.  But  as  it  was 
in-.pniperly  placed  there,  the  applica- 
tion was  refused  without  costs.  Gait 
V.  Kelly,  V.  J24. 


XI.  Effect  of  Act. 

Lands  Become  Chattels.] — Lands 
hrouglu  under  the  Act  i)econie  chat- 
tei.s  real  for  the  purpose  of  devolu- 
tion at  death,  but  are  lands  in  other 
respects,  and  arc  not  exigible  under 
fi.  fa.  goods.     Re  Irish.  IL  ,^6i. 

See  also  Jcug.ment.s.  VI  1L 


XII.  Actions  Acain.st  District 
Rkgi.strai;. 

Pleading'— f )(•;;/<//  of  Xot!:e.\—ln 
declaring  against  the  dist;  ict  regis- 
trar as  nominal  defendant  in  an  ac- 
tion under  Tiie  Real  Property  Act,  to 
recover  damages  out  of  the  .\ssur- 
ance  Fund  for  being  deprived  of 
one's  land  l)y  the  issue  of  a  certificate 
of  title  to  another,  it  is  necessary  to 
allege  that  the  action  is  brought  un- 
der the  statute  and  that  tiie  act  com- 
plained of  was  done  contrary  to  the 
provisions  of  the  statute. 

It  is  not  necessary  in  such  declara- 
tion to  allege  that  no  notice  of  the 
proceedings  leading  to  tlic  grant  of 
the  certificate  had  been  served  upon 
the  plaintiff,  or  to  negative  any  of  tlie 
matters  which  section  i()S  of  the  Act 
says  shall  be  a  bar  to  the  action, 
These  are  properly  the  subject  of  a 
plea  or  i)leas  to  the  declaration. 
Wilson  V.  Pistrief  Rei^isfrar.  Uliiin- 
fe.i:,  I\.  _M5, 
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Railways.  I  —  Receiver  appointed 
:it  the  ins  ^lUce  of  the  f  rst  mortgagees 
of  the  railway  in  trr^t  for  the  i)ijn(l- 
luilders.  Grey  v.  .l/(  nitoba  &  North- 
Western  Kaiheay  Cc,  XI,  42. 

Borrowing  Money  for  Railway 
Prior  lineiiinhraiiees.]  —  The  plain- 
tiffs, as  judgii.ent  creditors  of  the 
defendant  Company.  1  aving  obtain- 
ed a  decree  f(jr  the  appointment 
of  a  receiver  of  the  ri.-'"'nv  ami 
a  receiver  having  been  appoinied 
who  was  in  possession  of  the 
property,  joined  with  the  defeml- 
;ir.ts  in  an  application  for  an  order 
atuhorizing  the  receiver  to  borrow  on 
the  security  of  the  railway  and  its 
earnings,  in  priority  to  all  other 
charges  thereon,  a  large  sum  of 
money  re(|uired  to  pay  working  ex- 
penditure. Certain  bondholders  hav- 
ing a  first  encumbrance  and  ciiarge 
upon  180  miles  of  the  railway  and  its 
revemics.  who  were  not  parties  to  the 
suit,  were  notified  of  the  applicatio;!, 
and  (apposed  the  making  of  tlie  iirder. 
It  was  contended  on  i)ehalf  of  the 
a)iplicants  that  the  bondho'ders"  lieti 
did  not  attach  upon  revenues  requir- 
ed for  working  expenses. 

Held,  that  the  cpiestion  whether  it 
did  or  not  could  not  be  decided  in 
this  suit,  and  that  an  order  authori;^- 
ing  the  loan  as  desired  could  not  ht; 
made  without  showing  on  its  face 
tli;it  it  would  not  insure  a  securuy 
which  would  take  precedence  over  the 
claim  of  the  bondlndders.  .Ulan  v. 
Manitoba  &  North-Western  Railway 
Co..  X.  143. 

Working  Expenses  of  Railway.] 
-The  railway  of  defendants  beint; 
in  possession  of  a  receiver  and  man- 
a<xer.  whose  duties  as  define(l  by 
the  order  appointing  him  were 
to  receive  and  manage  the  rail- 
way property  and  assets,  to  oper- 
ate, carry  on  and  superinteml  the 
said  railway,  to  receive  the  reveiuie, 
to  pa'^s  hi--  accounts  from  time  to 
time,  and  iiay  into  Court  whatever 
balance  should  be  found  due  from 
him  after  paying  llie  expenses  of  op- 
eration and  nianageiuent  of  the  said 
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railway,  ilic  defendants  applied  fur 
l)aynient,  hy  the  receiver  iir  out  of 
moneys  paid  into  Court  l)y  him.  of 
the  salary  uf  the  secretary  of  the 
Company,  directors'  fees,  expenses  of 
an  office  for  the  Company  and  of 
meetings  of  directors. 

HcU,  that  these  matters  had  noth- 
ing to  do  with  the  fiperation  and 
management  of  the  railway,  and  that 
the  receiver  cmild  not  l)e  authorized 
to  pay  them. 

Held.  'I,  that,  as  hy  another  or- 
'\-y  all  /I'lceedings  had  been  stayed 
i\ivpl  such  as  might  he  necessary  in 
Lonnection  with  the  management  of 
the  railway  by  the  receiver,  no  appli- 
cation for  payment  of  such  expenses 
out  of  the  nuiiex  "i  Court  could  be 
entertained  pending  the  stay  of  pro- 
ceedings. 

The  term  "  exjienses  of  operation 
and  management  "  in  the  Court  or- 
der shoul'  ''  .1  he  given  the  extended 
meaning  ,  i  ih  ■  term  "  working  ex- 
penditure." ■■  deliiicd  in  section  j. 
sub-section  (.i-),  of  The  Railway 
Act,  51  Vic.  c.  J9.  Charlcbois  v. 
Griwt  Xorth-ircst  Central  Raihvay 
Co.,  XI,  1,^5, 

Parties  in  Master's  Office — I'rior 
Rnciiiubraiiccrs  Should  \'()t  be  Made 
Partie.i — l\v'hitiou  «'  nrcrcc.\ — The 
plaintiffs,  judgment  creditors  of  a 
Railway  Comjiany.  having  ol)tained  a 
decree  tVir  appointment  of  a  receiver, 
etc.,  v.hich  decree  directed  the  .Master, 
among  other  things,  to  inquire  as  to 
encumbrances,  and  to  settle  the  rights 
and  priorities  of  the  several  encum- 
brancers and  to  add  them  as  parties 
in  his  office,  the  Master  issued  an  or- 
der making  the  petitioners  parties  to 
the  cause  in  his  office. 

The  petitioners  were  mortgagees 
holding  the  first  lien  and  charge  up- 
on the  first  180  miles  of  the  defcnd- 
;'nts'  railway  in  trust  lor  certain 
bondholders. 

Held,  on  their  petition,  that  they 
-hould  not  have  been  made  jiarties, 
nnd  that  the  decree  should  not  have 
been  taken  out  as  it  was.  but  should 
have  confined  the  en(|uiry  in  the 
.Master's  office  to  the  liens  and 
charges  of  subsequent  encumbrancers. 


.Ulan  V.  'I'lie  Manitoba  &  Xorth- 
ll'esteni  h'aiheay  Co.,  re  Gray  el  iil, 
Xii.  J,  \,  i_>^ 

Leave    to    Take    Proceedings    — 

.XotzeithstandiiiL^  .It'poinlnienl  of  Ke- 
eeirer  —  I'etition.]  —  An  order  for 
recei\er  having  been  olitained  by  one 
creditor  in  a  suit  instituted  by  him, 
an  application  of  another  creditor  for 
leave  to  take  i)rocee(lings  (notwitli- 
standing  the  receivership)  for  pay- 
ment of  another  receiver  held  to  be 
prcjperly  t.aken  by  peliti<in  instead  of 
motion,  nothwithstanding  the  langu- 
age of  general  order  389.  .Ulan  v. 
.Manitoba  &  Xorth-W'cstern  luiilieav 
Co..  X,   106. 

Leave  to  Take  Proceedings — I'e- 
titiiiii  or  .Motion.] — 'I'he  plaiiuiff--,  as 
judgment  creditors  of  the  defcidant 
('"mi)any.  liaving  obtained  a  decree 
for  the  apiiointment  of  a  receiver  of 
the  railway,  and  procured  the  ap- 
pointment of  one  of  tlvmselvcs  who 
was  in  possession  as  such  receiver, 
the  pelitioners,  mortgagees  of  the 
first  iSo  miles  of  the  railway  togeth- 
er \vith  all  the  rc^-emies  thereof  to 
secure  certain  bonds  which  were  in 
default,  petuioned  the  Court  for  lea\e 
to  file  a  bill  in  this  Court  for  the  ap- 
pointmeiU  of  a  receiver  and  man- 
ager of  the  mortgaged  property  .and 
for  foreclosure  thereof.  Before  the 
filing  of  this  petition  an  order  had 
been  m;ule  adding  the  petitioners  .as 
parties  in  the  c.ause  in  the  Master's 
office,  bin  this  order  had  not  been 
served. 

field,  I.  'i'lat  under  circumstances 
simil.'ir  to  tlKi-e  set  forth  in  this  peti- 
tion, mortg.agjes  are  entitled  as  of 
right  to  a  receiver;  th.at  the  petition- 
ers were  ,not  botmd  to  be  satisfied 
with  the  receiver  appointed  ;U  the  in- 
stance of  the  plaintiffs,  ar.d  that  the 
l)ctitioners  shouM  h.ave  leave  to  t.ake 
proceedings  for  a  receiver  and  for 
s.ale  of  the  mortgaged  property.  2. 
That  the  petitioners  were  not  entitled 
tf)  the  appointment  of  a  man.'igcr  of 
the  r;ulwa>',  there  lieing  no  legisla- 
tive authority  for  the  transfer  of  the 
responsilility  of  management  froni 
the  h;in(!s  of  the  Company:  nor  could 
they    sue   for  possession   or  foreclos- 
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ure.  .Ulaii  v.  Manitoba  &  Xurtli- 
U'cstcnt  Raihi'ay  Co.,  Re  Grey  ct  al. 
Xo.  J.  X,  io6. 

Leave    to    Take    Proceedings    — 

Ihiicficiarics  not  l^rccluded  hy  I-'onu- 
cr  Action  by  Trustees  —  lix  Parte 
.  I  triplication — Trustee  and  Cestui  Que 
I'rust.]  —  Motion  made  hy  two  hold- 
ers of  i)onds  issued  hy  the  defendaiit 
Company  and  seeured"  l)y  a  mortgage 
made  to  Grey  and  Heron,  the  plain- 
tiff:; in  tlie  seeond  suit,  as  trustees, 
for  leave  to  hring  an  action  to  ad- 
minister the  trusts  of  the  mortgage 
deed,  for  a  declaration  that  the  power 
of  sale  and  other  powers  contained 
in  that  deed  are  valiii,  .and  for  a  de- 
claration of  the  true  construction  of 
the  mortgage  as  to  certain  matters. 

Tlie  mortgage  covered  a  portion  of 
the  line  of  the  defendant's  railway, 
known  as  the  lirst  division,  hut  as 
part  of  it  was  heyond  the  Province,  it 
had  been  decided  that  the  Court  had 
no  iurisdictinn  U)  order  a  sale.  Re- 
ceivers of  the  |^r(^fits,  tolls  and  re- 
venues of  the  'a'lway  had  been  ap- 
pointed in  the  i  espcctive  suits,  but 
they  were  not  in  possession  of  any 
part  of  the  Company's  property,  and 
had  nothing  to  do  with  the  manage- 
ment of  the  railway. 

The  trustees.  Grey  and  Heron,  had 
formerly  ai)i)lied  to  the  Court  and  got 
leave  to  take  certain  proceedings 
which  they  had  taken,  but  without 
any  practical  results  to  the  bondhold- 
ers, beyond  the  appointment  of  a  sep- 
arate receiver  for  the  first  division. 
It  was  deemed  necessary  to  make  the 
present  api)lication.  because  the  Rail- 
w.iy  Company  would  have  to  be  made 
a  party  to  tlie  action  lo  he  brought, 
and  the  receivers  had  been  appointed 
in  the  above  actions. 

Held,  that  leave  should  be  granted 
as  asked,  and  that  the  applicants  were 
not  precluded  from  bringing  an  ac- 
tion for  the  administratiiin  of  the 
trusts  on  accouiu  of  anything  done 
by  the  trustees;  also,  thiit  no  notice 
of  the  application  need  be  given,  as 
the  receivers  were  not  in  any  sense  in 
jiossession  of  any  part  of  the  Com- 
pany's property.  .'Ulan  v.  Ma-utoba 
&  Xortli-U'estern  Railzi'av  Co.  Grev 


V.  Manitoba  &  Xortli-U'estern  Rail- 
zeay  Co.,  XH,  57. 


REFEREE. 

Jurisdiction.]  —  The  Queen's 
Hench  rules  of  April.  1889.  only  dele- 
gated to  the  Referee  the  powers 
therein  ex])ressed.  and  at  that  tiuK- 
possessed  by  a  Judge  in  Chambers. 
Scott  V.  Thompson.  VH.  472. 

Jurisdiction  —  Sale  of  Land  Un- 
der  Rcfiistered    Certificate    of   lud^- 

I  incut  —  "  .Vc:i.'."l  —  Held,  that  rule 
26  of  The  Queen's  Bench  .Act.  1895. 
which  empowers  the  Referee  in 
Chambers  "  to  do  such  things  .... 
and   e.xercise  all   such   authority  and 

jurisdiction  as are  now 

done or   eexrcised   by 

him  or  by  any  Judge  of  the  Court 
'■'tting  in  Chamljers.'  with,  cer- 
tain specified  exceptions,  does  not 
authorize  the  Referee  to  make  any 
order  for  the  sale  of  land  under  rule 
804  and  that  it  applies  only  to  tin 
powers,  authority  and  jurisdictinn 
which  at  the  time  of  the  coming  into 
force  o'.  the  Act  and  rules,  but  inde- 
pendently thereof,  a  Judge    n  Cbani- 

i    tiers   had       ll'atson   v.   Da,d\.  \U. 

!    f75. 

!  Setting  Aside  Judge's  Order.  |~ 
I  Has  now  power  to  set  aside  a  Judge's 
I    order,    even    indirectly,    as    by    su))- 

pressing   a   commission.       Tlioinf'son 

V.  Sequin.  Vlll.  79. 

Reference  to  a  Judge.] — The  Re 

feree  cannot  refer  to  a  Judge  ar,  ap- 
lilication  which  has  lapsed.  Gri/i/r.t 
V.  .1 ////.■;■,  I.  368. 

Appeals  From.] — .\n  appeal  fmni 
the  Referee  must  be  brnuglil  on  for 
hearing  within  fourteen  days  from 
the  issuin.g  of  the  order.  U'ood  v. 
Wood.  n,""87. 
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Defective   Affidavit.] — To   a   per- 
fect registration  it  is  essential  that  a'l 
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the  requirements  of  Tlie  Registry 
Act  should  he  complied  with.  Fann- 
ers' &  Traders'  Loan  Co.  v.  Conklin. 
I,  i8t. 

Defective  Affidavit.]  —  Regis- 
tration is  ineffectual  if  the  addition 
(ir  calling  of  the  witness  l)e  not  set 
forth  in  the  affidavit  of  execution. 
Rivncich  v.  Bcrrynian,  III.  ,^87. 

Quit  Claim  Deed  —  Notice  —  Af- 
fidavit of  lixcciition  ] — A  quit  claim 
deed  is  witiiin  The  Registr}-  Act.  and 
by  registration  defeats  a  prior  unre- 
gistered grant  of  the  interest  of  the 
sani;.'  grantor. 

Registration  is  effectual  without  an 
aftida\-il  of  execution  by  the  grantee. 

M.  was  entitled  to  a  conveyance  in 
fee  simple  of  the  lands  in  question, 
upon  the  payment  of  a  small  balance 
of  purchase  money.  L'nder  these 
circumstance-;,  he  executed  an  .-i-i- 
signment  of  his  interest  in  the  land  to 
.A.  Sul)sequently.  ^^  executed  a  (|uit 
claim  deed  of  the  la  ids  to  I'..  ]>.  re- 
gistered first.  B.  hal  notice  that  .\. 
bad  been  negotiating  for  the  pur- 
chase of  the  l.-md.  and  that  tiiM'e  had 
been  a  verbal  arrangement  for  a 
transfer  to  A.  He  asked  M.  if  he 
bad  given  any  written  agreement  to 
.\..  but  did  not  enquire  of  A.  himself. 

Held,  that  there  was  not  sufficient 
proof  of  actual  rmtice  l^  defeat  B.'s 
prior   registration. 

Held,  also,  that  in  on'.er  to  bring 
abstinence  from  enquir.v  within  the 
category  of  actual  notice,  tliere  iiin->t 
be  wilful  abstinence  and  fraudulent 
determination  not  \.o  be  infnrmed. 
.S7<n7,'  V.  Stephenson.  \\\.  3S1. 

Omission  by  Registrar  to  In- 
dorse.]—  The  omission  liy  a  regis- 
trar to  indorse  upon  an  instninieiit 
registered  the  certificate  prescribed 
by  C.  S.  M..  e.  60.  s.  15,  dnes  not 
prevent  the  instrument  binding  the 
lands.     Harris  v.  Ranlcin.  W .  113. 

Non- Application  oi  Act  —  Prior 
'1  Patent.]  -^  L'nder  The  Registry 
.\el  then  in  force  (.^6  Vic,  c  (8"), 
priority  of  registration  did  not  apply 
to  conveyances  registered  before  the 
issue  of  the  ])atent.  A^ncXi'  v.  .\lor- 
fiiy,  I,  .4')- 


REGISTRY  ACT. 

Clol'ii  l'po.v  Title;  Jiidgment.s, 
Vni:  Rf.gistek  ok  Deeds;  .St.\t- 

ITI-S,    111,    1\'. 


REMAINDERS. 

See  Lii'E  EsT.\TE.s. 


REPLEVIN. 

Action  Upon  Bond  —  /)isfosition 
(if  Prior  .lefion.] —  To  an  action 
u]ion  ;i  replevin  bind  for  failure 
to  prosecute  "  with  effect,"  the  de- 
fendant pleaded  that  the  original  ac- 
tion wa>  •^till  jiending  and  undeter- 
mined. Rei.ilication,  "  that  the  suit 
referred  to  in  the  liond  mentioned  in 
the  declaration  herein  was  at  and 
before  the  commencement  nf  this  ac- 
tif)n  determined  in  the  manner  fol- 
lowing, that  is  to  say:  The  said  suit 
w;is  entered  for  trial  at  the  sittings 
'if  Assize  ai;d  .\'('.\";'  Prins  oi  this 
Court  in  and  for  the  Eastern  Tufli- 
cial  I")istrict  of  the  Province  of  Alani- 
teiba.  beginning  rm  the  fourth  day  of 
M;ircli  in  the  year  one  thousand  eight 
hiuidred  and  eislity-four.  and  was  on 
the  eighteenth  day  of  June  in  the  said 
year  brought  on  fnr  trial  before  Mr. 
Justice  Taylor,  th^*  learned  Judge 
then  holding  the  said  sittings,  and  the 
-aid  learned  Judge  thereupon  decided 
;i;id  determined  that  the  said  Court 
li.'id  no  inr;>dictinn  over  the  said 
suit,  atii!  str'telc  the  said  suit 
off  the  lit  nf  -nits  then  and 
tliere  enteve<!  for  trial  at  tin-  >aid 
■  itiing-.  and  declined  to  give  judg- 
tnetit  therein."  nemurrer  to  the  re- 
plication. 

Helil.  ih.at  the  replication  wa-  b;i<l. 
there  being  tiotbing  to  show  that  the 
-uit  was  determined  by  the  adjudica- 
tion of  the  Court  Iwfore  which  it  was 
iti  flue  course  brought,  or  '.at  such 
C'Hirt  or  the  Court  in  wliieli  it  was 
cf'inmenced  had  no  jurisdiction  to 
entertain  the  suit.  The  Court  of  .As- 
size and  A'lV-  Prius  is  a  Court  distitict 
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from    the    Court   of   Queen's    Bencli. 
Coii'u'ay  V.  Scott,  III,  557. 

Action  Upon  Bond — Original  .-Ic- 
tioii  Still  J'ciitliiig.\ — To  an  action 
upon  a  replevin  bond  to  prosecute 
'■  with  effect,"  the  defendant  pleaded 
tliat  tlie  original  action  was  still 
pending  and  undetermined.  Replica- 
tion, '■  That  the  suit  referred  to  in  the 
bond  therein  mentioned  commenced 
in  the  Court  of  Queen's  Bench  for 
Manitoba,  and  was  at  and  before  the 
commencement  of  this  action  deter- 
mined in  the  manner  following,  that 
is  to  say :  The  said  suit  was  entered 
in  due  course  on  behalf  of  the  plain- 
tiff therein  the  said  Robert  C.  Scott, 
for  trial  at  the  Court  of  Assize  and 
Xisi  I'rius  in  and  for  the  Eastern 
Judicial  District  of  the  Province  of 
Manitoba,  at  the  sittings  ))eginning 
on  tlie  fourtii  day  of  March,  in  the 
year  1X84,  and  was  on  the  18th  day 
of  June,  in  the  said  year,  brought  on 
in  due  course  for  trial  before  Mr. 
Justice  Taylor,  the  learned  Judge  then 
holding  the  said  Court  of  Assize  and 
Xisi  I'rius,  and  the  said  learned  Judge 
thereup(jn  decided  and  determined 
that  the  said  Court  of  Queen's  Bench 
had  no  jurisdi'.Lion  over  i..c  said  suit, 
and  struck  the  said  suit  out  of  the 
list  of  suits  then  and  there  entered 
for  trial  at  said  Ciuirt  of  Assize  and 
.\'/.v/  I'rius  and  declined  lo  give  any 
other  judgment  therein,  and  no  other 
judgment  has  been  gi\en  therein." 
Demurrer  to  the  replication. 

II rid.  that  the  replication  was  good. 
Ciinicay  v.  Scott.  Ill,  1136. 

Action  Upon  Bond  —  Oriiiiiial 
Action  Still  I'ciiilinii  —  Plcadinji.]  — 
To  an  action  upon  a  replevin  l>on<:l 
for  not  proceeding  with  elTect.  a  plea 
that  the  replevin  acliiui  is  still  pend- 
ing is  sufhcient.  .\iid  a  reftlication 
to  such  a  iilea  disclosing  delay  is  bad. 
unless  the  delay  itself  has  termin- 
ated the  action.  The  condition  in  a 
replevin  bond  to  iirosccute  with  ef- 
fect is  separate  and  ilistinct  from  the 
condition  to  )irosecute  withiiut  delay. 
Mcintosh  \.  Xickrl.  IV,  51. 

Non-Tenuit.J — In  an  action  n\  re- 
plevin, the  defendant  avowed  the  tak- 
ing as  distress  for  rent. 


JIclil,  that  the  plea  of  uon-tcnuit 
put  in  issue,  not  merely  the  denu-i- 
jjleaded,  l)ut  whether  the  plaiiitttf 
was  tenant  to  the  avowant  at  tlie  time 
of  distress.  Daitfhinais  v.  Chirk.  HI. 
225. 

Appeal  from  County  Court.  |  _ 
There  is  no  appeal  from  a  Coinuy 
Court  in  an  action  of  replevin,  be- 
cause the  (|uestion  in  issue  is  not  a 
money  demand,  but  one  of  title  to 
goods.     Haddock  v.  Russell.  \'I1I.  j;. 

.S"(V  also  Bonds. 


RESTRAINT   OF   TRADE. 

Sec    CoNTU.VCTj    II. 


RIGHT  OF  -WAY. 

Sec  R.MI.W.WS. 


RIGHT  TO  REPLY. 

i'ct'  Tia.\L. 


ROAD  ALLO'WANCES. 

Sec  Borxi>.\Kv  Lixes. 


SAX£  CF  GOODS. 

I.    CoNSTKlTTlO.V    01--    C0NTR/\CT. 

11.  Df.i.iv1'.rv  .\nii  Acceptance. 

III.  Tkansiek  of  Title  as  Between 

Parties. 

IV.  Remf,iiii:s  oi-  Vendor. 

\'.  Ri:mi:dies  of  Pi;r(  haser. 

\'I.    PrRClI  ASEK   FOR   \'Al.fK   WITHOUT 

Notice. 
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1.  Construction  or  Contract. 

Work  and  Labor  —  l^stcf'l^cl.]  — 
Plaintiff  agreed  witli  (IcIciidaiU  as 
foUi.ws:  "1  will  put  you  up  build- 
ing with  frame  for  iciii,  75NJ4,  ac- 
cording to  plan,  for  the  sum  of  $500. 
starting  at  once  and  completing  as 
soon  as  possible."  After  completion 
the  plaintiff  tore  down  llie  building 
:md  carried  it  away  without  tlio  de- 
fendant's knowledge.  In  an  action 
for  the  contract  price,  the  jury  was 
told  that  it  was  the  plaintit'f's  duty  to 
notify  the  defendant  of  the  comple- 
tion, and  tender  it  to  him. 

Held,  I.  That  if  the  cimlract  w;is 
for  the  sale  of  a  chattel,  the  charge 
was  right;  l)ut  if  for  w'lrk  and  labcjr, 
tliat  it  was  wrong.  2.  That  although 
tlic  circumstances  might  tend  to  sup- 
port tlie  view  that  tlic  coiuract  was 
for  work  and  labor,  yet  that  the  plain- 
tiff having,  without  the  defendant's 
sanction,  pulled  down  and  carried 
away  the  building,  he  could  not  be 
luard  to  say  that  it  was  not  a  sale  of 
a  chattel,  the  projierty  in  which  had 
not  passed  to  the  defendant.  Rcss 
V.  Doyle,  IV,  434- 


II.    DeLIVEKV    .\N'I)    .\(1  t;i'T.\N'CE. 

Partial  Delivery— Refusal  to  .Ic- 
ceft.  E.reusiiig  1-iirther  Delivery  — 
ll'ah'ei:]  —  Defendant  f)rdered  goods 
(some  manufactured  and  some  to  be 
manufactured)  from  ])laintifif.  De- 
fendant contended  that  the  agree- 
ment was  that  the  goods  were  tu  be 
shipi)ed  not  later  than  6th  October, 
while  plaintiff  and  his  witnesses 
swore  to  20th  October  as  the  date 
.".greed  upon.  On  i6th  October  de- 
fendant wrote,  cancelling  the  order. 
This  letter  was  received  by  the  plain- 
tiff on  iQth  October,  and  dh  th:it  day 
he  shipped  a  portion  of  the  goods.  In 
an  action  for  tlic  price  of  the  goods 
shipped — 

Held,  that  even  if  the  plaintiff's 
contention  as  to  the  date  were  upheld, 
yet  that  the  defendant  was  not  l)ound 
to  accept  n  portion  of  the  gonds,  and 
that    the    letter    of    i6tli    October    did 


not   excuse  a  complete  performance. 
Mel'hail  v.  Clements,  I,  105. 

Refusal  to  Accept  —  Partial  Jii- 
sfeetioii  hy  I'ltrehaser  of  Goods  Sold 
by  Sfieeific  Description.]  —  A  pur- 
ch;i>er  of  goods  ordered  to  be  sent 
by  railway  does  not  lose  his  right  of 
rejecting  the  goods  by  unloading 
them  from  the  cars  on  arrival  and 
teaming  them  to  his  own  premises,  if 
he  tiien  finds  them  to  be  inferior  to 
what  lie  had  ordered,  and  so  notifies 
the  vendor  within  a  reasonable  time. 
Crei^litoii  v.  I'aeitie  Coast  Lumber 
Co..  XII,  546. 

See    rKI.NCIl'.M.    .WII    .VCENT.    III.    V. 


III.  Ti<.\.\.si-i:k  of  Title  a.s  Between 
Parties. 

When  Property  Passes  —  Coods 
ill  Hands  of  ll'arelioitsonan.] — When 
goods  are  held  by  a  w;ireliou>eman, 
an  assigmncnt  or  order  for  delivery 
does  not  pass  the  property  until  the 
warehouseman  has  assented  to  hold 
the  goods  as  the  agent  of  the  pur- 
chaser. Jones  V.  Jiendersoii,  III, 
433- 

Completed  Contract  —  Property 
I'assing.] — Defendant  ordered  certain 
g(-ods  through  plaintiffs'  traveller. 
Plaintiffs,  on  12'h  December,  wrote 
defendant  that  they  would  consign 
01. ly  and  n<3t  sell,  Thisletter  was  never 
received,  but  defendant  did  receive  a 
telgraiu  as  follows:  "Can  only  fill 
(irder  forty  off  hardware,  forty  and 
ten  tlatware,  you  paying  ex()ress,  an- 
swer if  satisfactory,  ■  Defendant  re- 
plied: "All  right,  send  goods  at 
once."  On  i6th  the  goorls  were  ship- 
ped. On  the  same  day  plaintiffs 
wrote  defendant  that  the  goods  were 
consigned  only,  and  not  sold,  but  this 
letter  was  not  mailed  until  iSth.  and 
was  not  received  until  after  the  goods 
had  been  received  and  accepted.  The 
iinoice  was  headed  "  consigned  to  " 
the  defendant. 

Held  {Taylor.  ]..  disicnting).  that 
there    was    a    completed    sale    to    tb.e 
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defendant,  and  tliat  tliu  (jropurty  in 
the  goods  had  vested  in  Inm.  .iciiic 
iiilvcr  Co.  V.  I'crrct,  I\',  501. 

Grain  Stored  in  General  Ware- 
house —  Statute  of  /'VinK/j-.  I— When 
wlieai  or  otlier  merchandise  is  re- 
ceived in  a  warehouse  or  elevator, 
nominally  on  storage  for  the  person 
delivering  it,  but  on  sucli  terms  tliat 
the  identical  goods  are  so  mixed  up 
w'th  others  that  they  cannot  he  re- 
turned, and  the  well-understood 
course  of  the  business  is  th;it.  unless 
a  price  is  agreed  on,  the  party  deliv- 
ernig  the  goods  can  only  recjuire  an 
ecinivaleiit  amount  of  tlie  same  kind 
and  quality  to  be  accounted  for  to 
him,  the  contract  between  the  i)artics 
is  really  one  of  sale  and  not  of  bail- 
ment, whether  the  vendor  is  U>  re- 
ceive the  price  in  money  or  a!i  e(|ual 
(|uantity  of  goods  or  has  an  option  to 
do  either,  as  the  prcjperty  in  the  goods 
has  [Kissed  to  the  wareliouseman. 

In  such  a  case  The  Statute  of 
Frauds  offers  no  l)ar  to  the  recovery 
of  the  price  or  value  of  the  goods  so 
stored,  in  case  the  warehouseuiati  de- 
nies the  receipt  of  the  same.  Saiitli 
.hisfralimi  Iiisitraiice  Co.  v.  Raiidcll, 
(i860)  6  Moore  P.  C.  N.  S.  .-^41,  fol- 
lowed.    Lazvlor  v.   Nicol.  XII.  22.}. 


IV.  Rf.medie.s  of  Venpor. 

Debt.  Although  Property  Not 
Passed,)  —  There  may  be  a  right  of 
action,  and  the  relation  of  debtor  and 
creditor  may  exist  for  the  price  of 
goods,  although  the  property  has  not 
passed,  if  the  parties  have  made  an 
agreement  to  that  effect.  IVafcroits 
v.  JFilson.  II  M.  R.,  295.  Kircli- 
hotfcr  V.  Clcmoit,  XI,  460. 

Sec  also  Copclaud   v,   flam il ton,  IX, 
i4,V 


V.   Rkmedh-.s  or   Pi:pchaser. 

Horse   Suffering'  from    Glanders 

-  Statutory  Offence  —  Caveat  Emp- 


tor.\ — The  Diseases  of  Animals  .\ct 
54  \'ie.,  c.  17,  s.  16  (R.  S.  M.,  c.  5] 
s.    25),    provides    that    "Any    person 

who  sells  or  disposes  of any 

animal  infected  with  or  laboring  un- 
der any  infectious  or  contagious  dis- 
ease, or  any  animal  respecting  which 
there  is  cause  of  suspicion  that  such 

animal    is   infected shall    for 

every  such  offence  incur  a  penalty  of 
$100." 

The  defendant  sold  to  plaintiff  1 
horse  suffering  from  glanders  but  the 
trial  Judge  found  that  he  had  no 
cause  for  suspicion  that  the  animal 
was  infected.  There  was  no  war- 
ranty. In  an  action  for  damages  by 
the  purchaser — 

1 1  eld.  that  the  defendant  was  not 
li.'ible.  Even  if  there  had  been  a 
breach  of  the  statutory  duty,  the  rule 
of  cai'cat  emptor  would  ap[)ly.  Roth- 
zcell  v.  .]filner.  VIII.  472. 

Passing  Property.]— The  deicnd- 
L'ut,  in  February,  i8qS.  while  visiting 
the  camp  of  one  Ryan,  who  was  th(.':i 
engaged  in  cutting  cordwood  on  a 
certain  limit,  entered  into  a  verbal 
contract  with  Ry.m  by  which  the  lat- 
ter was  to  deliver  abeut  85  cords  nf 
wood  on  the  station  grounds  at  Mob 
son.  on  the  C.  P.  R..  al  a  point  indi- 
cated by  defendant,  in  p;iymenl  of  a 
debt.  During  the  following  month 
Ryan  hauled  out  ;ind  piled  about  S5 
cords  of  wood  in  the  place  indicated, 
and  notified  the  defendant  thereof, 
lie  also  haulel  out  and  piled  in  dif- 
ferent parts  of  the  ^anie  grouml 
about   1.500  crds  besides. 

The  plaintiff,  to  whom  also  Ryan 
was  indebted,  obtained  from  him  a 
chattel  mortgage,  dated  7tli  .\pril. 
1898.  covering  the  wood  delivered 
for  defendant  and  a  large  quantity 
of  other  wood  piletl  at  the  same  sta- 
tion. This  mortgage  was  registere ! 
in  the  proper  office  on  the  14th  of  th,' 
same  month. 

A  few  days  after,  the  defendant 
went  to  Molson,  acccjited  the  8^ 
cords  in  question,  and  h;id  it  shipped 
away,  when  the  plaintiff  replevied  all 
he  could  find  of  it. 

//.'/(/.  I,  CDubuc,  J.,  dissenting), 
that  the  facts  brought  the  case  witliiyi 


did 
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rule  5  of  section  iS  of  Tlic  Sale  of 
Goods  Act.  1896,  and  that  there  had 
been  a  contract  for  the  sale  <  f  iiii- 
.iscertained  or  future  goods  by  de- 
scription, and  a  sutflcicnt  appropria- 
tion afterwards  made  by  the  vendor 
of  goods  of  tliat  description  and  in  a 
(leli\-crable  shape  with  the  assent  of 
the  buyer  to  pass  the  pro()erty  as 
soon  as  delivered  at  the  station 
grounds,  and  that  such  was  the  re- 
>ult  notwithstanding  tlie  value  ex- 
ceeded $50,  as  section  4  of  tlie  Act 
only  provides  that  such  a  contract 
shall  not  be  enforceable  by  action 
ami  replaces  section  17  of  The  Stat- 
ute of  Frauds.  2.  That  acceptance 
of  the  wood  by  defendant  sutificient 
to  satisfy  section  2,},  of  The  Sale  of 
Goods  Act  was  not  a  condition  pre- 
cedent to  the  passing  of  the  property. 
2..  (Killam,  J.,  dissenting),  that  the 
facts,  althougii  slKnving  an  inimcdi- 
;ite  delivery  by  Ryan  to  defendant 
within  the  meaning  of  section  2  of 
The  Bills  of  Sale  Act,  R.S.^I.,  c.  10, 
did  not  warrant  the  conclusion  that 
there  had  been  the  actual  cliange  of 
possession  necessary  to  satisfy  that 
statute,  which  must  be  such  a  change 
as  is  open  and  reasonably  sufficient 
to  afiford  public  notice  thcre.if,  as  ex- 
pressly provided  in  the  correspond- 
ing Ontario  Act,  and  therefore  that 
the  plaintiff's  chattel  mortgage  was 
entitled  to  prevail  over  defendant's 
title.     Bernhart  v.  McCutchcon.  XII. 

Warranty  _  Action  Previous  to 
P'n'iiH'iit  of  Purchase  Price  —  Meas- 
ure of  Daiiuiges  —  Misjoinder  of 
I'laintirT.]  —  Action  ujion  a  warranty 
).;iven  on  sale  of  second-hand  ma- 
chinery "  good  for  twelve  months 
with  proper  care."  The  action  was 
brought  in  the  name  of  two  persons, 
to  one  only  of  whom  the  warranty 
had  been  given. 

Held.  I.  That  no  (objection  to  the 
frame  of  the  suit  having  been  taken 
at  the  trial,  the  Court  in  Term  hftd 
power  to  give  judgment  for  the  pro- 
per plaintiff.  2.  That  damages  could 
lie  recovered  for  a  breach  of  the  war- 
ranty, notwithstanding  that  tiie  pur- 
chase   money     had     not     been     paid, 


pnjmissory  notes  ha\ing  been  given 
for  tile  amount.  Church  v.  A\>ell, 
I  S.  C.  R.  442,  distinguished.  Cooli 
V.   Thomas,  V'l,  2S6. 

Warranty  of  Title  —  Ozcnership, 
liz'idenee  of.]  —  In  an  action  for 
breach  of  warranty  of  title  it  is  neces- 
sary to  prove  at  the  tri.il  that  the  title 
was  n(jt  as  warr'inled. 

Defendants,  imder  warrant  against 
the  gootls  of  one  Mitchell  under  the 
distress  clause  in  a  mortgage  execut- 
ed by  him,  caused  the  animals  in 
(|uestion  to  be  offered  for  sale  by 
public  auction,  wIimi  the  plaintiff  pur- 
chased. .'\fterwards  tlie  animals  were 
taken  away  by  one  Black,  who  claim- 
ed they  were  his,  and  the  plaintiff 
brought  a  replevin  suit  against  Black 
to  recover  them,  in  which  he  failed. 

At  the  ti  ial  of  the  present  a  'tion 
upon  defendants'  warranty  of  title, 
defendants'  counsel  admitted  the  fact 
that  judgment  in  the  replevin  suit  for 
the  same  aiiimaU  liad  been  entered 
for  Black. 

field,  that  this  was  not  sufficient 
evidence  that  the  animals  had  not  be- 
longed to  the  mortgagor  at  the  time 
of  sale.  Kiicter  y.  flainilton  Provi- 
de nt  .S'ociety,  X,  ,^74. 

Warranty  of  Soundness  of  Horse 

.]feasure  oj  Ihvna^e.',.]  —  I'hiintiff 
sued  upon  a  pr()miss(jry  note  gi\en  to 
l-,mi  by  defendant  U])Oii  an  agreement 
for  the  sale  of  a  h(.)rse. 

A  condition  of  the  agreement  was 
that  the  property  was  not  to  pass  to 
defendant  until  payment.  Defendant 
filed  a  counter-claim  for  breach  of  an 
alleged  warranty  that  the  horse  was 
Sound.  The  horse  was  delivered  to 
defendant  ;ind  used  by  him  for  some 
time,  but  died  before  maturity  of  the 
iKJte  from  a  cau'^e  not  connected  with 
the  unsouiidne-s  compl.ained  of.  At 
the  trial,  the  jmy  found  that  there 
was  a  warraiiiw  that  the  horse  was 
unsound,  and  th.it  the  difference  in 
value  between  (he  horse  as  it  was, 
when  delivered,  and  as  it  would  have 
been  if  sound,  was  $go,  for  which 
amount  a  verdict  was  entered  for  de- 
fendant on  the  counter-claim. 

Held,  I,  Tiiat  the  consideration  for 
th(^    note    was    in   part    the    bailment. 
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and  in  i)art  the  promise  of  tin-  vciulor 
io  sell.  J.  'I'hai  an  aclioii  lay  fur  the 
breach  <jf  \varranl\-.  and  tlial  the  ])ur- 
chaser  shniild  recover  as  general 
damages,  for  the  period  of  the  Ixiil- 
n.ent  and  for  the  proposed  sale  to- 
Rtlher,  the  same  aninmit  as  if  there 
were  an  innnediate  sale.  ,v  Thai 
the  right  of  action  for  the  breach  of 
warranty  arose  at  once,  just  as  in  the 
case  of  an  absolute  sale  of  a  .specific 
chattel.  I'ryr  \.  Milli^an,  lo  ().  R., 
ftoi),  and  'r«i\ilinsou  v.  Morris,  u  O. 
R.  .^11.  nut  followed.  CojH-hnni  v. 
Jfaiiiiltdii.  IX,  I4,v 

.S'l'i'     l'l<I.\CII'.\l.    ,\.NI)    AciEXT,    \'. 


y\.   I'rk(ii\st-:  FoK  N'.M.i'K  WirriouT 

NoTICK. 

Vendor's  Lien.  |_r];iintii"f  s(ild  a 
biiiigy  coiidilioiially  to  the  manager 
of  a  Coriioration  and  gave  him  pos- 
session. Defendant  afterwards  pur- 
chased the  buggy  fro>n  the  manager, 
not  knowing  of  plaintiff's  claim. 

Ifrhl.  that  the  defence  of  purchase 
f'-r  xn'inc  without  notice  could  not 
prevail  .ig.-iinst  tile  plaintiff's  title. 
Bvycc  V.  Mcl/)onaUi,  IX,  297. 


SALE   OF  LAND. 

I.  Rescission  nv  \'i:xnoK. 
II.  Rescission  dv  Pi'iu'iiaseu. 

III.  TiTi  r:  OF  Vendor. 

IV.  Rights  and  Liabilities  or  Par- 

ties. 

V.  Remedies  of  Vendor. 
\'\.  Rkmehies  of  Purchaser. 


I.  Rescission  n\   Vendor. 

Recission  and  Specific  Ptrform- 
ance  —  .Wnt-Paymciit  of  hislahnent 


— I'oik'cr  of  Sale  —  Specific  Perform- 
ance or  Rescission.]  —  There  is  .1 
(li-lineiidU  iielween  a  bil!  for  specific 
performance  and  a  bill  askiug  tliat  a 
lime  ma\'  be  ti.\ed  for  pajinent,  and, 
in  default,  rescission.  The  principle 
uiKin  which  the  Court  acts  in  decree- 
ing cancellation  of  an  agreement  for 
the  sale  of  land  is  practically  the  .sanie 
as  that  on  which  f(3reclosure  of  a 
morigage  is  decreed.  Consecpieinly, 
a  bill  for  rescission  may  be  filed  fi'ir 
(kf.-uilt  in  i)ayment  of  an  insl.almeiu. 
rdlhough  the  whole  purchase  money 
may  not  be  due.  An  agreement  for 
the  sale  of  land  pro\ided  thai  u|Min 
liefauh  the  vendor  might  re-enter  or 
rc-se!I. 

1 1  eld.  that  without  exercising  these 
powers  the  \endor  might  file  a  lii'.I 
ior  rescission.  West  v.  Lynch.  \'.  167. 

For  Non-Payment  —  Parties  — 
I'leadint^  —  U'ai:'cr.\  —  Distinction 
between  a  specific  performance  suit 
;md  one  to  rescind  a  contract  in  case 
of  failure  to  perform  by  a  sjtecified 
lirne.  The  iilaintiffs  agreed  to  sell 
to  B.  certain  lands  upon  certain 
terms.  B.  j);iitl  a  p(n-ti<)n  of  the  pur- 
chase money,  and  afterwards  con- 
veyed to  the  defendant.  Afterwards, 
the  plaintififs  removed  certain  Imild- 
ings  from  the  lands.  The  I)uilding3 
were  large  and  built  upon  stone  foun- 
d;\tions,  a  portion  of  which,  either 
originally  or  by  pressure,  were  be- 
neath the  level  of  the  ground.  Upon 
;i  bill  against  the  defendant  alone  for 
payment  or  rescission,  the  defendant 
claimed  repayment  of  the  money  paiil 
to  the  plaintifTs. 

J I  eld,  I.  That  prima  facie  the  bui.d- 
ings  were  fixtmx's.  2.  That  the  pur- 
chaser would  have  been  entitled  un- 
der such  circumstances  to  sue  for  the 
return  of  the  purchase  money.  3.  Thai 
the  present  defendant  could  not  re- 
cGverthe  money  in  the  absence  ofB.  4. 
That  no  decree  for  rescission  could 
be  made  in  the  absence  of  B.,  the  de- 
fendant having  in  no  way  been  sub- 
stituted for  B.  as  purchaser.  5.  To 
obtain  a  decree  for  specific  perform- 
ance by  vendor  with  an  abatement 
from  the  purchase  money,  by  reason 
of  the  removal  of  the  buildings,  the 
bill   must  be  so   framed.     6.   Waiver 
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iim>t  he  specially  pleaded.    Tlir  Hud- 
son's Hay  Cii.  V.  MacdmuiUl.  I\',  j,y. 

For  Non-Payment  —  Rrasoiuihic 
Time  —  l'niii.'liii,ii  .Issitiiit-r.]  — 
Three  of  the  defeiidanis  agreed  Id 
purchase  certain  lots  from  the  liiid- 
soii's  Bay  Co.,  one-fifth  to  he  paid  in 
casli  and  tlie  l)alaiice  in  instalments ; 
time  to  he  of  the  essence  of  the  ctm- 
tract.  These  three  defendants  sold 
ti>  .Mrs.  C,  their  co-defendant,  who 
aflerwards  iiled  a  hill  to  roemd  the 
sale  on  ilie  ground  of  fraud,  and  for 
a  lien  upon  tlie  lanrl  for  lur  ])urchase 
money.  Pending  the  litigation,  the 
plaintiff  paid  off  the  Hudson's  Hay 
Co.  and  to(_)k  a  conveyance  suhject  to 
tile  agreement.  Shortly  afterwards 
he  filed  n  hill  in  the  name  of  the 
Company  against  the  same  defend- 
ants for  a  rescission  of  the  contract. 
'I'his  was  dismissed  because  the  Com- 
pany had  parted  with  its  interest.  The 
plaintiff  then  gave  the  defendants  no- 
tice to  pay  in  three  weeks,  and.  in 
default,  he  would  rescind.  Payment 
not  iiaving  heen  made  u|)on  the  date 
fi.Ned.  this  hill  was  filed  to  declare  the 
contract  rescinded  and  th.'it  the  \-ari- 
ou.s  documents  might  he  declared  to 
l)e  clouds  upon  the  plaintiff's  title. 

//('/(/,  ].  That  the  time  given  for 
rcdemjUtdii  \v;is  reasonahle,  and  that 
the  defendant,  Mrs.  C,  was  not  now 
entitled  to  redeem.  2.  Upon  the  evi- 
dence that  tlie  plaintiff  was  not  dis- 
er.titled  to  relief  ;is  heing  a  "prowl- 
ing assignee."  li'icksoii  v.  I'l'ar.um. 
III.  457. 

For  Non-Payment  —  Paynwiit  by 
lustahiiciit — I'ltuilty — lijrctinciit  .  if- 
tcr  Default.] — A  bill  by  a  vendor  al- 
leged that  by  the  contract  time  for 
the  deferred  payments  should  b'  of 
the  essence  of  the  agreement,  t.iid 
that  upon  default  the  vendor  sliould 
he  at  liberty  to  re-enter  upon  and  re- 
sell the  lands,  all  payments  on  ac- 
count being  forfeited :  that  certain 
payments  on  account  had  been  made 
(not  showing  whether  before  or  after 
the  day  fixed  for  the  last  instalment)  ; 
that  there  had  been  de;ilings  between 
the  parties  and  an  extension  of  time 
given  "  for  payment  of  some  of  the 
instalments  "    (not    jcying   which   of 


tluni).  The  |)r;iyer  was  for  a  de- 
claration that  tile  contract  \\;i>  at  an 
end  and  \oid.  and  that  it  should  be 
delivered  up  to  be  cancelled  ;  and  for 
pLissession.  .\  demurrer  wa>  .illowed 
uiion  the  groimds:  1.  That  it  was 
m 'where  alleged  that  the  plaintiffs 
had  rescinded  the  agreement,  but,  on 
the  contrary,  f'.y  .>eeiiied  to  liave 
continued  to  .a!  with  and  recei\e 
payments  from  the  purch;i-^er.  2. 
That  the  right  reserved  wa^  in  the 
nature  of  a  penalty,  and  the  plain- 
tiffs would  not  be  entitled  to  rescis- 
sion without  limiting  a  time  for  p;iy- 
nieiit.  ,v  Th;it  as  to  the  prayer  fur 
possession,  the  purchaser  in  posses- 
sion lifter  default  would  he  a  tenant 
at  stiff  ranee  and  nut  entitled  to  a  de- 
mand of  possession,  lull  the  bill  did 
not  clearly  show  that  the  extension 
of  the  time  given  for  payment  had 
elapsed.  Ifiidson's  B^iy  Co.  v.  Mac- 
donald,  \\\  4H0, 


For     Non-Payment   — 

/.))'   Tender  oj  Relea.te  to 


Xeeessity 
Morl^^ai^ec 
if  I'urelnh<!er  Trior  to  .lelion.] — The 
plaintiffs  .agreed  to  sell  real  estate  to 
defeiid;int  R.,  who  registered  his  con- 
tract. -Afterwards  R.  executed  a 
irortg;ige  upon  the  land  to  the  de- 
fiiidants,  the  O,  Bank.  The  bill  was 
fnr  payment,  and,  in  default,  rescis- 
sion. Prior  to  the  suit,  the  Bank  of- 
fered to  execute  ;i  release  of  their 
iiiortg.'ige  iijinii  it  being  tendered  by 
the   plaint ilTs. 

Held,  that  the  P)ank  should  p.'iy  the 
costs  of  the  suit,  the  plainiiffs  being 
under  no  obligation  to  tender  a  re- 
lease for  execution.  Iliidson'j:  Bay 
( '('.   V.   Rill  Ian.  I,  .-^.^o. 


II.    RESnS.STOX    PV    PURfll.VSER. 

By  One  of  Several  Purchasers.] 

—  Prnlierty   having  been    >oId   tu   fi\'e 
persi)ns.  who  purchased  jointly — 

Held,  that  one  of  the  purcha'=;ers, 
establishing  a  misrepresentation, 
could  not  rescind  the  contract  so  far 
as  he  was  alone  concerned,  and  re- 
cover his  share  of  the  purchase 
money.     Braun  v.  Hughes,  III,  177. 
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ForWantof  Title— /fuijvr  of  Re- 
scission.]— After  a  contract  had  been 
made  for  the  purchase  of  73  3-10 
acres,  the  purchaser  discovered  that 
the  vendor  had  no  title  to  five  acres 
of  the  land.  He  then  gave  notice  of 
rci^cission,  and  demanded  a  return  of 
his  deposit. 

Held,  that  he  was  entitled  to  repay- 
ment. Afterwards  the  vendor  agreed 
that  a  portion  of  the  deposit  should 
be  returned,  and  the  purchaser  prom- 
ised to  repay  it  on  the  vendor"  furn- 
ishing satisfactory  t'tle  "  to  the  pro- 
perty. Twenty-nine  days  afterwards 
the  purchaser  comrvenced  this  action 
for  the  return  of  t  cwsit.  Mean- 
while, the  vendor  add  used  due  dili- 
gence to  perfect  his  title,  and  suc- 
ceeded in  doii'.g  so  sr--,  ■  days  after 
the  issue  of  the  writ. 

Held,  ihat  pu'chasc  j-i  waived 
his  re'^.'ission  .  tliat  l:ir -.  -.as  a  new 
agreement  engrafted  on  tl-'c  old  one, 
by  which  the  purchaser  agreed  to 
wait  a  reasonable  time  for  the  per- 
fecting of  the  title.  Clark  v.  Ever- 
ett, I,  229. 

For  Want  of  Title  —  Reasonable 
'I  line.]  —  By  .  (?reement  in  writing 
defendants  agreed  to  sell  to  the  plain- 
tifTs  and  the  plaintiffs  agreed  to  pur- 
chase lots  26.  28.  30  and  32  a'  a  cer- 
tain price,  payable  one-half  in  one 
week  and  the  balance  on  the  defend- 
ants removing  from  off  the  lands,  not 
earlier  than  ist  May  and  not  later 
than  I2th  July.  The  defendants 
covenanted  that,  upon  payment  of  the 
purchase  money,  they  would  convey, 
time  to  be  of  the  essence  of  the  con- 
tract. .Afterwards  it  was  verbally 
agreed  that  the  defendants  should  ri-- 
niain  in  possession  imtil  after  the  time 
limited.  In  tiie  fall,  the  defendants 
demanded  ])a}'ment,  and  it  was  then 
verbally  agreed  that  two  weeks'  no- 
tice stunild  be  given.  The  notice  was 
given,  and  it  was  again  agreed  to  ex- 
tend the  time  to  a  particular  Mon- 
d.iy.  At  that  time  the  defendants  had 
a  conveyance  from  the  Hudron's  Bay 
Co.  for  lots  26  and  28,  a  patent  for 
lot  30,  and  a  receipt  from  the  Crown 
for  payment  in  full  of  the  mirchasc 
mcney  of  lot  ,^2.  On  the  Monday  the 
■plaintifrs     tendered     their     purchase 


money,  but  refused  to  accept  the  title, 
and  rescinded  the  contract.  In  an 
action  for  return  of  the  portion  of 
the  purchase  money  paid — 

Held,  I.  That  the  defendants  were 
entitled  to  a  reasonable  time  to  make 
title  after  the  last  payment  had  been 
ir.ade.  and  that  the  plaintiflfs  were  not 
in  a  position  to  rescind  the  contract. 
(Jutlirie  V.  Clark,  III,  318. 

For  Want  of  Title  -  Purchaser 
'riii\<artiug  Title.] — After  trustees  of 
a  church  had  contracted  to  sell,  and 
after  the  purchaser  had  rescinded  the 
contract  because  of  non-compliance 
with  the  Act,  the  trustees  ap()lied  for 
legislation  confirming  the  sale.  This 
application  was  opposed  by  the  pur- 
chaser. 

Held,  that  the  purchaser  was, 
nevertheless,  entitled  to  insist  upon 
the  objection.  Cuinniins  v.  Coiigrc- 
gational  Church,  IV,  374. 

For  Want  of  Title  —  U'aizer  by 
Taking  Tussession.] — This  was  an 
application,  under  rules  685  and  6gi 
of  The  Queen's  Bench  .Act,  1895.  for 
an  order  to  issue  execution  .igainst 
David  Milne,  who  had,  in  September, 
i8(Xi.  made  a  written  offer  for  the 
purchase  of  the  property  in  question 
in  this  action  at  $2,700  cash — after  an 
abortive  sale  1)y  auction.  The  otifer 
contained  a  stipulation  for  a  clear 
ilced.  Milne  w;;nt  into  possession 
pending  the  completion  of  the  title, 
and  made  some  alterations  in  the 
buildings.  Cireat  delays  occurred  in 
cnntpleting  the  title,  and  the  pur- 
chaser, after  having  several  times  re- 
([uested  the  vendor  to  make  the  title 
S^iiod,  finally,  on  30th  August,  1807, 
notified  the  vendor's  solicitors  that, 
unless  title  was  made  to  him  within 
two  weeks  from  that  date.  the.  offer 
should  be  considered  as  withdrawn, 
and  that  he  wtnild  have  nothing  more 
to  do  in  the  matter.  Two  weeks 
afterwards  the  purchaser  accordingly 
g.ive  up  possession  of  the  property 
and  returned  the  key.  The  vendor's 
^ojieitors,  however,  procured  a  report 
from  the  Master,  dated  i8th  Septem- 
ber, 1807,  approving  of  the  sale  to 
Milne,  and  on  29th  September,  an  or- 
der ex  parte  from  the  Chief  Justice 
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(li_s])ensing  with  payment  into  Court 
of  the  pureliase  money,  and  that  the 
liayment  he  made  to  the  Imperial  Loan 
and  Investment  Company,  mortgag- 
ees, within  ten  days  after  service  of  a 
copy  of  the  order,  and  upon  the  pur- 
chaser receiving  a  conveyance  oi  the 
property.  No  conveyance  had  heen 
teiidered  to  the  iiurchaser  hcfore  this 
aiipiication ;  but  it  appeared  that,  on 
being  served  witli  a  c<ipy  of  the  or- 
der, lie  stated  that  he  had  withdrawn 
his  offer  and  given  up  ])ossession  of 
the  i)ropcrty,  and  would  have  noth- 
ing more  to  do  with  the  matter. 

Ifcld.  that  while  the  order  of  the 
Chief  Justice  remained  in  force  it 
must  be  obeyed,  although  if  all  the 
circumstances  had  been  made  known 
to  him,  he  might  have  refused  it ;  and 
that  the  purchaser  must  pay  the  pur- 
chase money  into  Court  within  two 
weeks,  and,  in  default,  that  the  order 
for  execution  should  go.  (.S"t'('  Lott;^ 
V.    H'iiniil^i');  Jc:^'clry  Co.    I\.    IQ?. ) 

//('/(/,  also,  that  the  purchaser  had 
not  lost  his  right  to  call  for  a  good 
title  by  going  into  possession,  and 
that  there  should  be  a  reference  to 
the  Master  as  to  the  title. 

No  costs  of  the  application  were  al- 
lowed. Ciirric  v.  Nn/'id  City  I-'anii- 
crs'  lilcx'ator  Co.,  XII,  105. 

Delay  in  Showing  Title — ll'air- 
<•>■.]  —  Where  time  is  of  the  essence 
of  the  contract,  the  condition  may  be 
waived  by  the  purchaser  by  paying  a 
portion  of  the  money  on  the  day 
named  for  completion  and  consenting 
to  wait  for  production  of  title.  The 
1st  July.  1882,  was  fixed  for  comple- 
tion. At  this  time  the  title  was  vest- 
ed in  the  Canadian  Pacific  Railway 
Co..  but  the  vendor  had  a  right  of 
purchase  under  a  contract  covering 
other  lands,  in  which  other  persons 
had  a  similar  interest.  The  vendor 
bad.  at  the  time  for  completion,  paid 
to  the  Company  the  purchase  money 
for  his  lands,  but  others  not  having 
paid,  the  Company  would  not  convey. 
On  several  occasions  between  ist 
July,  1882,  and  I2th  January,  188.V 
the  purchaser  asked  the  vendor  to 
complete  the  title,  but  did  not  press 
him  to  do  so  or  threaten  to  rescind  if 
it  was  not  done.      On  12th  January, 


1^583,  the  purchaser  served  the  vendor 
with  a  notice,  re(|uiriiig  him  to  com- 
plete the  title  by  ist  February,  other- 
wise he  would  declare  the  sale  off. 
After  receiving  this  notice  the  ven- 
dor used  reasonable  diligence  to  pro- 
cure the  title,  but  inasmuch  as  six 
weeks  ws  the  shortest  time  within 
v.hich  a  deed  could  be  procured  troni 
the  Railway  Company,  it  was  not  ob- 
tained by  the  day  named. 

//<'/(/,  that  the  notice  was  too  short, 
and  the  purchaser  was  not  eiilitleil  io 
recover  liis  deposit.  Forticr  v.  .S"/(i>-- 
Icy.  II.  269. 

Fraud.]  —  Defendant  H.  sold  land 
to  C.  at  $10  an  acre;  defendant  C. 
sold  to  plaintiff  at  $,^0.  rei)resenting 
to  him  that  he  was  acting  as  agent 
for  the  owiUT.  i)laintiff  i)urchased.  be- 
lieving defendant  C.  to  he  an  agent 
iMcrely.  I'laintiff  would  have  made 
further  enc|uiries  before  purchasing 
liad  he  known  that  C.  was  the  real 
owner.  C.  procured  H.  to  convey 
directly  to  plaintitT.  The  considera- 
tion expressed  was  the  higher  price. 
II.  was  no  i)arty  to  the  fraud. 

//('/(/  (reversing  the  decision  of 
T.'iylor,  J.),  that  to  the  rescission  of 
a  contract  "  there  must  be  a  false  re- 
presentation knowingly  made  —  that 
is,  a  concurrence  of  fraudulent  intent 
and  false  representation :  "  that  the 
contract  having  been  entered  into  de- 
liberately, the  plaintitY's  statements 
should  have  been  corroborated ;  and, 
where  the  evidence  is  contradictory, 
the  Court  ought  to  be  satisfied  that 
the  plaintiff's  account  is  strictly  true, 
and  that  the  evidence  in  the  present 
case  was  insufficient,  and  the  bill 
must  be  dismissed  with  costs.  Hiitcli- 
iiisoii  V.  Colder.  I,  46. 

Removal  of  Buildings  by  Ven- 
dor.]  —  Ihiii.u'ii's  Ihiy  Co.  V.   Mac- 

ili'llilld.    IV,    237. 


III.    TiTI.F    OF    \'ENn0R. 

Patent  Two  Years  Old.]  _  Held. 
that  a  recital,  in  a  patent  two  years 
old,  of  a  death  intestate,  is  not  suffi- 
cient evidence  of  the  fact,  as  between 
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vendor  and  purchaser.   SutUcrland  v. 
Schultc.  I,  13. 


IV'.    KlC.HT.S   AND  LlAUILITIE.S  OF 

1'aktie,s. 

Registration  of  Patent. |  —  //,/</, 
tliat  a  \i'ii(l<ir  is  Imund  tn  nxisttr  the 
I):iti'tit  throuKh  uhii-h  he  claims  title. 
Siitlurhind  v.  Scliiiltc.  1.   13. 

'Conveyance  _  /),(/v  ,,/  I'oidor  to 
'I'cndcr.]  —  In  this  i'rovince.  (in  a 
sale  nf  land.  miKss  it  is  (Uhersvise 
I)r()\ided  in  the  a^reinieiit.  it  is  the 
diu>  ol  the  vendor  to  |)rei)are  and  ex- 
ecute the  Conveyance  at  his  own  ex- 
pense, and  a  purchaser  may  maintain 
his  action  for  hre.ich  of  the  contr.ict 
without  tendering;  a  conveyance  j 
the  vendor  for  execution.  .S'ti'i'i'/i. '; 
V.  iindard,  \  .\llen.  (X.H.I  ,?0'),  fol- 
lowed. Pvsart  V.  Jh-iDiiiiioiid,  \'II, 
68. 

Mortgage  Upon  Property  Sold 
and  Other  Property  —  Puty  1,1  /'dv 
(,)//'.)  —  It  is  the  duty  of  the  vendor 
who  has  heen  jiaid  in  full,  lo  dis- 
charge any  encinuhr.mces  on  the  land, 
and  it  is  immaterial  as  regards  the 
application  of  this  i)rincii)le  whether 
the  encmnhrance  was  created  liy  the 
vendor  or  residted  from  the  act  of  a 
prior  owner.  If.  therefore,  the  en- 
cumhrance  extemls  to  other  l;inds. 
those,  and  not  the  l.md  coiweyed.  ;iri,' 
the  ]ir-mary  fund  for  its  payment. 
/'/<■/•(•,•  \-.  Cdiiai'dii.  7  D.  .\.  R.  i(>4, 
followed.  If  those  other  lands  are 
sul)>e(|uemly  sold  to  another  purchas- 
er, thc\  remain  in  his  hands  suhject 
to  tlie  same  li;d)ility.  The  encmn- 
hrance, a  mortgage,  contained  the  fol- 
lowing clause:  "  Provideil  further 
that  the  said  morttjagee  will  release 
;my  portion  of  the  lands  herehy  mort- 
gaged on  receiving  a  sum  on  account 
of  the  said  principal  money  eipiival- 
ent  lo,  or  in  ihe  r;itio  of,  fourteen 
hundred  dollars  per  acre  for  the  por- 
tion so  rtle.ased."  The  area  of  the 
mortgaged  premises  was  such  that. 
computed  ai  $r,-(00  pc  acre,  there 
would  he  more  than  suillcicnt  to  p.iy 
I  iif  the  amount  of  the  mortgage. 


//i7(/,  that  these  circumstances 
would  not  vary  the  result.  Darics  v. 
White.  i()  (ir.  31-',  distinguished.  If 
the  deed  to  the  second  purchaser  he 
registered  hefore  that  to  liie  first,  the 
secoud  is  entitled  to  have  the  lir«t 
l>urch;iser's  property  first  applied  in 
satisfaction  of  the  inortgagi.  Rcn- 
wiik  V.  .'U'rryiiiaii.  Ill,  3,^7. 

Mortgage   on   Property   Sold   — 

Piity  to  I'iiy  Off— Ejtot> pel— Recital 
<is  Ilslop['i-l.\ — The  plaintiff  tiled  his 
hill  lo  compel  the  defendants  to  ui- 
(kmnify  him  in  respect  to  a  mort- 
gage made  hy  him  upon  certain  land 
which  he  had  conveyed  to  them  suh- 
ject  to  the  mortgage,  under  the  fol- 
lowing circumstances:  I'lamiit'f.  hc- 
ii.g  indehted  to  the  defendam>  in  the 
sum  of  ahout  SiO.ooo.  executed  ;i  hill 
of  sale  to  them  of  a  large  amount  of 
personal  property.  This  hill  of  sale 
contained  a  recit.-d  that  the  iil.iimitT 
had  contracted  and  .'igreed  with  the 
(kfeiidants  for  the  alisolute  sale  to 
ihem  of  the  same  and  of  the  etpiity 
of  redem|)tion  in  the  land,  in  (pieslioii 
granted  liy  him  to  them  hy  deed  of 
e\e!i  date,  in  consider;ition  of  the 
release  hy  the  defendants  from  his 
ii!d,ehtediiess  to  them:  and  on  the 
s;ii;ie  day  the  plaintifT  executed  a 
conveyance  of  his  ecpiity  of  redemp- 
tion in  the  lands  mentioned  to  two  qi 
the  defendants  for  the  expressed  cnn- 
>  (h  r;ition  of  $i.0(X). 

The  C'hief  Justice,  who  heard  the 
ciuse.  found  npini  the  evidence  that 
there  was  no  verhal  ;igreement  to  iii- 
ilemnify  the  iilaimilT  against  the 
mortgage  referred  to,  and  that  the 
defendants  iiad  not  purchased  the 
lar.ds  in  the  ordinary  sense  of  thai 
word,  hm  had  merely  taken  the  con- 
\eyance  of  the  ecpiily  of  redemption 
as  security,  intending  to  make  good 
to  ])laintiiT  any  surjjlus  wliich  they 
might  realize  out  of  the  propeny 
transferred  to  them.  ;ind  at  the  same 
time  to  release  the  plaintiff  from  all 
hi--  liahilities  to  them, 

//«•/(/,  that  under  such  circum- 
st;inces.  there  heing  no  expressed 
stipulation  on  the  stiliject.  the  right 
to  inilemnity  arises  from  the  sale  of 
the  encumhered  land  and  not  from 
the  mere  convcvance;  and  that  such 
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light  (Iocs  not  arise  wlicre  a  convey- 
ance is  taken  merely  as  security  ior 
a  debt,  and  the  grantee  does  n(jt  go 
into  possession  and  receipt  of  the 
profits  of  tlie  land:  and  it  is  oidy  as 
hetween  a  real  xendnr  and  a  real  i)iir- 
ciiaser.  in  the  ordinary  >en^e  of  the 
words,  that  such  right  of  indenuiity 
arises. 

Held,  also,  that  defendants  were 
not  estopped  by  the  recital  in  the  hill 
of  sale  from  denying  the  fact  of  their 
having  purchased  the  property,  anil 
that  such  a  recital  does  no^  operate 
a^  nn  estoppel  unless  in  an  action  di- 
rectly fomided  on  tlie  instrument  con- 
ti.iiiing  ;he  recital  or  in  one  which  is 
hrotiglit  to  enforce  the  rights  arising 
out  of  -lu-li  instrument.     I-tillcrloii  v. 


\'.    Ki:.Mi:i'iK.s   oi-    \'i:ni)or. 

Lien  —  Liiclirs.]  —  l.apse  i>f  time 
which  would  disentitle  vendor  to 
specitic  performance  may  not  affect 
his  lien.     c7(/r/.-i'  v.  Scott'.  \'.  jSi. 

Executed  Contract  —  l\-rl'cil  S(i>.' 
of  I.iiiul.] — A  connnon  l.iw  aclion  for 
a  halance  of  the  purcha'-e  money  of 
land  sold  under  a  verbal  .igreement 
cannot  be  miiintained.  although  the 
deed  has  been  delivered.  Cockiit!;  v. 
//■</;■</.  I  CM.  K3S,  followed.  Mc- 
Milliin  \.  irHlitiins,  IX,  (u~. 


\'I.     FvK.MEDIES    OF    PfR(lI.\SF.U. 

Purcliaser's  Lien  Upon  Land 
Purchased  with  the  Money  /',;• 
smiiil  Rriii'.'dy  li^diiist  Our  of  Srf- 
cntl  .''t'(i(/('r.?.]— After  the  contract 
and  after  p.iyment  of  p;irt  of  the 
purchase  money,  the  purchaser  re- 
scinded' for  lack  of  vend<ir's  power 
to  convey,  ;ind  also  liecause  of  a 
n.isrepreseiitation  made  to  her  bv 
one  of  the  vendors.  The  other 
vendors  were  unaware  of  the  misrc- 
preseiUation.  They  did  not  receive 
iiiy   portion  of   the   purchase   money. 


h    was   ai)plied    in  the  erection   of    a 
church  upon  other  land. 

//<■/(/.  that  tile  i)urchaser  was  en- 
tilled  to  a  jiersijnal  order  for  repay- 
ment against  the  otTeiiding  vendors 
;iiid  to  lien  upon  both  proi>erties,  but 
not  to  ;i  personal  order  against  the 
innocent  vendors.  Cuiiniiiiis  v.  Con- 
};rL\iiiitiiiihU  Church.  [V,  .^74. 

Return  of  Deposit  —  Rescission.  \ 
— //(•/(.',  that  where  a  contract  for  the 
I)urchase  of  real  estate  is  rescinded, 
owing  to  the  default  of  the  purchas- 
er, lie  cannot  recover  back  his  de- 
posit.    Rol'crtson  v.  Ihimblc,  I,  .321. 
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See  also  Cori'ok,\tions,  \'. 


SEDUCTION. 

What  Constitutes  Relation  of 
Muster  and  Servant.  | — The  jilain- 
tilY  >ned  the  defi  iidruil  for  the  seduc- 
tion of  her  daiighti'r.  a  girl  fourteen 
years  of  age.  .\l  the  time  the  -educ- 
tion took  iilace.  the  girl  was  living  as 
a  domestic  serv.int  at  the  defeiidant'.s 
house,  under  the  following  circum- 
si:.nce> :  The  plaintiff  ni;ute  a  con- 
tract with  the  defendant,  in  the 
daughter's  pre-ence,  that  the  daugh- 
ter should  enter  his  service  for  $S  a 
month.  The  wages  were  to  be  jiaid 
to  >hv  mother. 

For  the  plaintitT  it  was  contended 
that    the    defendant's    contract     was 
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with  the  motlicr.  that  tlic  daughter 
rciiiaiiifd  all  tlie  time  in  tlic  >ervice 
of  tile  motiier,  and  (hd  her  work  as 
the  servant  of  the  mother  under  tlic 
mother's  contraet  with  defendant. 
Ihc  jury  fornd  a  ver(hct  for  plain- 
tiff.    On  a  motion  for  a  non-suit — 

Held,  that  under  sueh  eircunistan- 
ees  the  only  proper  inference  was  that 
the  fiirl  was  to  ser\e  the  defendaiit 
alone,  as  her  master  in  the  ordinary 
vay.  and  there  was  not  sufficient  evi- 
dence to  warrant  the  jury  in  finding 
that  any  hut  the  ordinary  relations  of 
ii'aster  and  servant  existed  hetween 
the  girl  and  the  defendant,  or  that 
the  girl  remained  the  servant  of  the 
niother.  and  was  to  do  her  work  in 
tliat   capacity. 

I'cr  Killam,  J. — There  iray  well  he 
a  case  in  which  a  master  Irires  out  a 
servant  to  do  work  for  a  third  i)arty. 
and  in  which  there  would  he  no  con- 
tract at  all  hetween  the  third  |)arty 
and  the  servant,  who  would  remain 
all  the  time  in  the  original  service, 
thcnigh  hound  to  ohey  such  com- 
mands of  the  third  jiarty  as  were  im- 
plied hy  the  nature  of  the  emi)loy- 
intiit  or  the  terms  of  the  agreement. 
Carr  v.  Chirki\  j  Cliitty,  jfio.  com- 
mented on.     //(•/'/'  V.  Lawrence.  \'II. 

222. 


SERVICE. 

Sci'   PU.VCTICE,  XIII. 


SET-OFF. 

Trustee     of     MIoney     Acquiring 
Claim  Against  Beneficiary.]  —  A 

jjcrson  whilst  holding  a  sum  of  money 
in  trust  for  ,A.  and  B,,  pending  the 
decision  oi  a  suit  of  .\.  against  B. 
may  acipiire  an  overdue  promissory 
note  of  rme  of  the  parties,  and  upon 
the  settlement  of  the  suit  may  then 
?et-off  any  halance  found  to  he  in  his 
han<ls  for  such  party  against  the 
amount  of  the  note,  whether  he  holds 
such  note  for  his  own  henefit  or  that 
of  another ;  provided  he  has  no  notice 


of  any  assignment  of  such  halanc  hy 
such  party  in  favor  of  some  third 
person.  I'air  v.  Mclvcr,  id  East,  i.^o; 
Luikiujiton  v.  Combes,  fi  Bing.  X.  C. 
71.  and  Heleher  v.  Lloyd,  lo  Bing. 
310,  distinguished  on  the  ground  that 
they  were  decided  under  the  set-ulT 
clauses  of  The  Bankruptcy  Acts, 
which,  as  show-ii  hy  Parke,  B..  in 
I'lrster  v.  Wilson.  \2  M.  &  W.,  iqi, 
•  ire  given  a  different  construction 
from  the  sta.utes  of  set-off.  Talhot 
V.  Lrerc.  o  Ch.  I).  563,  also  distin- 
guished on  the  ground  that  the  set- 
off there  .isked  for  would  have  pre- 
judiced the  creditors  fif  the  estate  of 
the  dece.ised  mortgagor,  which  was 
insolvent.  Sitton  v.  Ciddzcell,  XI,  63.1. 


I.  Bailiffs. 

II.    Co.Ml'KNS.VTIOX. 
ill.    PoWKKS.   DCTIF.S  .\Vn  Ll.MUl.ITIF.S 


I.  Bailiffs. 

Neglect  to  Execute  Warrant  — 

Sheriff's  Bailiff  Sot  a  I'nblie  Offxeer.] 
— The  plaintiff  claimed  damage>  for 
the  defendant's  failure  to  execute  a 
warrant  of  distress  issued  hy  two 
justices  of  the  peace  under  The  M,is- 
ter  and  Servants'  Act.  The  warrant 
was  addressed  to  all  or  any  of  the 
coicstahles  or  other  i>eace  officers  in 
the  district  of  Carherry.  and  was 
handed  to  the  defendant,  a  sheritT's 
hailiff.  He  at  first  undertook  to  ex- 
ecute it.  hut  afterwards  on  taking  ad- 
vice refused  to  go  on  with  it.  and  re- 
turned it  to  the  plaintitT's  attorney. 

Held,  that  a  sheriff's  hailiff  is  not 
a  general  hut  a  special  agent  of  the 
sheriff  who  employs  him.  and  cannot 
he  treated  as  a  puhlic  officer  or  as  a 
peace  officer  within  the  meaning  of 
suh-section  8  of  section  3  of  The 
Criminal  Code,  1892,  and  that  the  de- 
fendant had  no  right  to  execute  the 
warrant  entrusted  to  him,  and  could 
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not  l)c  made  liable  for  refusing  tn  do 
so.    Latta  v.  O'a'ciis,  X,  153. 


II.  Compensation. 

Poundage  nnd  Possession 
Honey.) — A  slienlT  made  a  >ei/iire. 
and  a  claim  liaving  been  made  nti  the 
go'ids.  an  interpliader  issue  was  di- 
rected. Securiiy  not  lia\iiig  been 
given,  t  e  slioritf  suld  the  poods. 
IJtfore  trial  the  piainiilT  aiiandnned. 
nnd  an  order  was  made  for  paynient 
by  the  plaintiffs  to  the  claimant,  and 
the  sheriff,  of  "  their  co>t>  ncc.as- 
ioned  !)y  said  intcri)leader  urder  and 
interpleader  issue."  'I'his  order  was 
ainended.  and  the  i)laintilt">  were 
further  directed  to  pay  the  sheriff's 
possession  money  and  other  expens- 
es occasioned  by  the  sale,  and  the 
costs  of  the  sale.  L'pon  appv.il  from 
tlie  settlement  of  tlie  siierirt"s  ac- 
count— 

//('/(/,  I.  That  the  sheriff  was  not 
entitled  to  poundape.  2.  That  tl-. 
sheritT  was  entitled  to  possessio". 
money  and  other  expenses  by  the 
terms  of  the  orders,  which  bad  not 
been  appealed.  3.  That  under  tl;e 
ion  n'.oney  was  not  unreasonable ;  nor 
circmnstanccs  Uic  charge  for  posses- 
was  $2  a  day  too  much  to  pay  a  man 
for  keeping  possession.  4.  A  charge 
of  $2.40  for  taking  a  man  out  of  pos- 
session was  disallowed.  5.  Adjourn- 
nitnts  of  sale  allowed  at  tiftv  cents 
each.  77/1-  Maiiitoha  &  Xortli-U'cst- 
(•;•;»  l^oaii  Co.   v.  Rontlcv,  III.  521. 


Ifl.  Powers,  Duties  and  Liabilities. 

Compelling   Sheriff    to    Execute 

Writ. )— ,U(f)i(/(i;;M(.f    is    not    the    pro 
per  proceeding  to  comjiel  a  shcriiif  to 
execute  a  writ.     A  motion  for  a  rule 
should  be  made.     Black  v.  Kcnucdv, 
T.  W..  144. 

Negligence  in  Not  Levying  Un- 
der Execution  _  Sheriff  Hound  to 
Lc7'y    on     Chattels.     Though    Mort- 


KOKi'd — Ihtty  of  Sheriff  as  to  Thresh- 
ing drain  —  Chattel  Mortf^a^e — .Iffi- 
da'it  of  liona  1-ides  Made  hy  "  .Ic- 
lountant"  of  Mortiiaj^ees.]  —  In  an 
action  against  a  sheriff  for  not  levy- 
ing under  an  execution,  it  appeared 
that  he  had  abandoned  the  seizure 
and  refused  to  do  anythi'.g  further 
on  finding  that  there  were  three 
mortgages  on  the  debtor's  goods  and 
chattels,  prior  to  the  execution;  be- 
ing of  opinion  that  the  aggregate 
an:ount  ;ipp;irent]y  securcil  by  them 
would  exceed  what  he  coidd  realize 
by  sale  of  the  chattels  after  payment 
of  exi)enses. 

One  of  the  mortgages  had.  iii  fact, 
been  satisfied,  and  the  sheritT  could 
have  ascertained  this  on  eiupiiry.  .Xn- 
nther  was  not  proved  at  the  trial  to 
be  valid  un<lcr  The  Bills  of  .Sale  .Vet ; 
it  was  in  favor  of  the  Canada  N'orth- 
W'est  Land  Comp.'iny.  and  the  affida- 
vit of  biina  fides  upon  it  was  made  by 
'  ne  Campbell,  who  only  described 
himself  as  ".Xccountant  of  the  mort- 
gagees." and  there  was  110  other  evi- 
dence th:it  he  was  an  agent  of  the 
Co'npany  autlutrized  to  lake  the  same. 

The  debtor  realized  out  of  his 
grain,  which  might  have  been  levied 
■iijion.  more  than  suHicieiit  to  satisfy 
both  the  latter  mortgage  and  the  re- 
maining valid  and  unsatisfied  mort- 
g.ige.  besides  the  j)laintitT's  judgment. 

//.'/(/.  that  the  defendant  wa-  liable 
l"or  the  full  amount  of  the  pl.iintiff's 
claim   against   the  judgment    debtor. 

If  for  any  reason  of  which  the 
sheriff  has  notice,  or  by  reasonable  cn- 
(ji.iries  could  discover,  a  chattel  mort- 
■:.s?e  is  not  entitled  to  priority  over 
a  writ  of  execution  in  his  h;inds.  he 
cannot  rely  on  it  as  a  justification  for 
not  levying  under  the  writ. 

Per  KiUam  and  Bain.  J. J.  (  Dubuc. 
J.,  diibitante). — The  sheriff  could  not 
rely  on  the  mortgage  to  the  Canada 
X<.rth-\\'est  L.'ind  Company,  as  it 
v,as  |)lainly  invalid  uidess  Campbell 
was  the  agent  of  the  Company,  and 
there  was  no  evidence  that  he  was 
such  agent. 

f'er  Dubuc.  J. — The  sheriff  having 
seized  grain  in  stacks,  is  not  boimd 
to  iiavc  it  threshed  and  marketed,  but 
mav  sell   it  in  the  stacks;  but  as  no 
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evidence  was  given  to  show  that  such 
a  sale  would  have  reah/.ed  less  tlian 
the  actual  value,  the  Court  cannot 
l)re>-uine  that  it  would,  although  sucli 
would  prohahly  he  the  case. 

It  is  clearly  the  sheritY's  duty,  not- 
withstanding the  use  of  the  word 
"  may  "  in  the  statute,  to  seize  and 
.-ill  the  e(|uity  of  redeini)tion  in  niort- 
g.  (led  chattels  when  such  etjuity  is 
vi.Iuahle.  Mdsscy  MaHujucturittg  Co. 
v.  Clement.  IX,  35Q. 

Action  Against  Sheriff  —  Proof 
of  Jiul^iiinif.\ — Held,  where  some 
third  party  brings  ;in  action  against 
tile  slieriff  for  seizure  of  goods  under 
an  execution,  and  establishes  a  frimn 
faeie  case  of  title  as  ;igainst  the  exe- 
cution debtor,  the  sherilT  must  prove 
a  judgment  as  well  as  ;m  execution. 
White  V.  Morris,  it  C.  B.  1015;  .-It- 
biiisoii  on  Slieritfs  (fith  ed. ),  .^04,  fol- 
hnved.  MeLean  v.  Ifannon.  3  .S.C.R. 
706,  and  Cr(Ks.'e  v.  .Uhiins.  21  S.C.R. 
,?4.!.  distinguished.  KireliliolTer  v. 
Clrnient.  \l.  4(10. 

Landlord  and  Tenant — i'nty  t.> 
I'ay  l\'ent.\ — Where  the  landlord,  un- 
der 8  .Xnne,  c.  14.  s.  1.  ni;d<es  a  cl.'iim 
for  rent  as  against  goods  seized  by 
the  sheritY  under  an  execution,  and 
the  sherilT  sells  the  goods  for  a  sum 
not  exceeding  the  landlord's  claim, 
and  the  execution  creditor  claiius  the 
nicncy  in  ;in  action  against  the  siier- 
ifY,  it  is  a  sulil'icieiu  ;uiswcr  to  the 
pl;iintilt"s  ;iction  to  show  that  the 
landlord  had  a  good  cl;iim  to  the 
money,  although  it  h.'is  not  been  p;iid 
o\er  to  him.  Lambert  v.  Clement, 
XI.  31a 

Justification  Under  Writ  Im- 
properly Issued.  I  —  To  an  action  of 
in  \cr  .igainst  a  sheriff,  the  defend- 
ant justified  under  a  writ  of  replevin. 
Replication  that  the  writ  was  "  im- 
projierly  and  without  any  right  of 
autiiority  whatever  in  that  behalf 
sneil  and  prosecuted  out  of  the  said 
Court  ;  and  w;is  not  to  recover  goods 
wrongfully  distrained;  and  after- 
warti>,  to  wit.  on  the  twenty-first  day 
of  .\i)ril.  1.^84,  the  saiil  matters  in  the 
said  writ  contained  liaving  been 
brought  before  the  said  Court  for  a<l- 


judication.  Mr.  Justice  Taylor,  then 
sitting  in  the  .aid  Court  for  the  hear- 
ing of  cases,  determined  that  d.e  said 
Court  had  no  jurisdiction  to  issue 
the  said  wrii  (jf  replevin  in  the  said 
plea  mentioned,  ami  to  try  the  action 
e<'nse(|uent  thereon,  and  that  the  said 
writ  was  of  no  force  and  effect  what- 
ever and  was  ahscjlutely  null  andvoid." 
Rejoinder.  "That  the  said  writ  of  re- 
plevin was  good  and  \alid  on  its  face, 
and  appeared  to  be  regularly  issued, 
and  was  signed  by  the  proper  ofticial 
in  tli.-it  behalf,  and  the  defendant  had, 
;it  the  time  he  received  the  same  and 
;it  the  time  of  the  execution  thereof, 
no  notice  or  knowledge  that  the  said 
writ  was  issued  improiierly  .•ind  witii- 
out  any  leg.al  authority,  and  the  said 
writ  has  not  been  set  aside,  nor  has 
auy  judgment  of  any  kind  been  en- 
tered in  the  said  suit  which  was  com- 
iiienced  by  the  said  writ  of  replevin." 
Demurrer  to  the  rejoinder. 

Held,  that  the  rejoinder  was  good. 
If  a  writ  be  issued  hy  a  proper  officer 
and  from  the  projicr  office  for  such  a 
writ  in  ;i  proper  case  to  issue  from, 
it  is  not  wholly  void  so  far  as  the 
slariff  who  executes  it  is  concerned. 
t<eenier  v.  Inkster.  III.  534. 

See  Interpleader. 


SPECIAL  INDORSEMENT  OF 
WRIT  OF   SUMMONS. 

See  Jii)(i.\iK.\Ts,  III. 


SPECIFIC   PERFORMANCE. 

Plaintiff  Must  do  Equity.]    -  A 

pl;iintirf  in  a  special  i)erforinance  suit 
should  perform  his  part  <if  the  agrte- 
mint — he  who  seeks  equity  must  do 
ei|uity.  iJillies  v.  Comniereiiil  Utinl:  of 
.\fonitt>lni,  X,  400. 

Covenant  to  Act  as  Agent.]   — • 

Specific  performance  of  a  coven;int  to 
r.ct  as  the  agent  of  another  will  not 
he  enforced.    Bentley  v.  Bentley,  XII, 
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Shares  iu  Company  —  .Isscnt  of 
IHrcctors  A'l'ii-.wurv. |  — Wlicru  shares 
cf  a  Company  cannot  Ik-  transferred 
V  itliout  llio  sanction  of  tlie  directors, 
ilic  Court  will  not  order  a  transfer,  it 
having  no  power  to  carry  it  out.  Bell 
V.  Xorth'uuiod,  III,  514. 

Agreement   to  Pay  Creditors  _ 

Ci editors  Xot  Xcccssiiry  l'artii's.\  — 
I  lie  plaintiff  filei'  a  bill  to  enforce  the 
prixisiniis  of  a  chattel  mortgage,  by 
uliicli  the  defendants  agreed  with  the 
plaintilY  to  [)ay  Ikt  creditors.  The 
creditors  were  not  parties  to  this 
agreement.  The  prayer  nt  the  bill 
was  in  the  alternative  —  that  the 
money  found  due  under  the.  agree- 
ment should  be  paid  to  the  plaintiff, 
to  be  applied  by  her  in  paying  the 
cieditors,  or  that  it  should  be  paid 
iito  Court  for  the  bcnetit  of  the  cred- 
itors. 

On  demurrer  for  want  of  parties 
on  the  ground  that  the  creditors 
should  have  been  parties  to  the  suit  — 

Ifrlil.  that  the  creditors  were  not 
necessary  parties  on  the  grounds. 
That  in  case  the  plain. uT  should  suc- 
cceil,  if  the  inoney  were  paid  into 
Court,  the  creditors'  interests  would 
W:  amply  s;ifeguarded.  and  the  de- 
fer.'lants  protected  against  any  future 
deinnnd  by  them.  That,  as  the 
creditors  were  not  parties  to  the 
agreement  on  which  the  suit  was 
brought,  their  rights  against  the 
plaintiff  could  not  be  barred  by  this 
suit,  (iillics  V.  Coiniiicrciat  Hank  of 
Mijiiitoha,  IX.  165. 

Mistake  _  I'nihUcnil  —  When 
Gfouml  of  Relief.]  —  Specific  per- 
formance of  an  agreement  will  not 
be  refused  on  the  ground  of  a  mis- 
take of  one  of  the  parties  to  it  where 
the  mistake  was  not  known  to  the 
other  party,  and  there  was  nothing  in 
!he  hingiKige  or  conduct  of  the  other 
piirty  which  led  or  contributed  to  the 
mistake,  unless  a  hardship  amount- 
ing to  iniustice  would  be  inflicted  -.ip- 
on  the  party  by  holding  him  to  his 
liargain.  and  it  would  be  unreason- 
able to  hold  him  to  it.  or  give  the 
ot|-.er  jiarty  an  unconscionable  advan- 
tage.      Tewf^lin  v.  James,  16  Ch.  U. 


_'i,^,   followed.       Miller  v.   Ihiiil.   I.\, 
444. 

Evidence  —  Certainty  of  I'roof.] 
— The  certainty  of  proof  in  a  suit  for 
s(K'citic  performance  is  greater  thin 
in  att  action  for  damages.  Tail  v. 
Catlo:eay.  II,  .'S(j. 

Laches  —  Pefjeieney  in  Land  — 
/'(/;■/  Tahen  hy  Railway  — ■  Siib-l'ur- 
ehasers  —  Parties.  \  —  On  30th  Janu- 
ary. iSSj.  plaintiff  agreed  to  sell  lot 
.!,^  described  as  ijS  acres,  to  defend- 
ant 1..  Shortly  afterwards  defend- 
ant L.  agreed  to  sell  the  same  land, 
de-cribed  as  III  acres,  to  another  de- 
fendant, who  agreed  to  sell  it  to  oth- 
er defendants.  There  were  in  reality 
about  lu'  aces  in  the  lot,  and  of 
this  I A  acres  were  fiwned  by  a  Kail- 
w;iy  Company  and  used  for  their 
tr;u-k.  The  agreements  were  made 
during  a  period  of  great  excitement 
in  real  estate.  .After  its  .abatement, 
neither  party  took  any  steps  to  carry 
out  the  agreement,  beyond  the  ren- 
dering of  an  account  by  the  plaintitif 
to  the  defendant  and  a  letter  threat- 
ei-.ing  proceedings  in  18S5.  atid  be- 
yr  nd  an  enf|uiry  by  the  defendant  L. 
as  to  the  state  of  the  title  in  iSS,v 

//<•/(/,  I.  That,  under  the  circum- 
stances, specilic  performance  ought 
ikH  to  be  decreed  against  L.  2.  That 
the  proper  decree  against  the  sub- 
purchasers (who  had  not  answered) 
vwas  to  flirect  a  reference  to  the  .Mas- 
ter to  enquire  as  to  title;  in  the  event 
of  his  finding  a  good  title,  to  take  an 
account  of  the  amount  due  for  pur- 
chase money  and  to  fix  a  d;iy  for  i)ay- 
ment ;  on  payment.  i)lainlitt  to  con- 
\-ey;  on  default,  rescissinn;  if  title 
good  at  time  of  filing  bill.  plaintitT's 
costs  to  be  added  to  purchase  money. 
Xi.von  v.  f.offie.  ]V.  366. 

Damages  —  Fusion  of  Laze  and 
l:(;nily.\  —  The  defendant  agreed  to 
sell  to  the  plaintiff  certain  bands  by  a 
memorandum  in  writing  which  the 
plaiiililf  registered.  Subserpiently 
the  defendant  sold  at  an  advanced 
price  to  H..  who  sold  to  another.  On 
a  bill  filed  for  specific  performance, 
or  damages,  after  the  defendant  had 
sold  to  H.— 
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//c'/f/.  tliat  the  Court  could  give  ro- 
lief  hy  awarding  damages  In  the 
plaintiff  witlidui  comiielling  him  t" 
commeiK-e  an  aetinii  at  law. 

The  foiirt  of  Queen's  Hench  pos- 
sesses fnll  power  to  gi\i'  aiipropriate 
relief  witliont  regard  t<i  the  form  in 
wliieh  the  action  or  suit  is  brought. 
BouUbcc  V.  .S7/(»n-.  T.  \V..  .i.'6. 

Sec  Sale  of  Land,  X. 


SPEEDY  TRIAL. 

Sec  Cki.mi.nai.  Law,  IX   (/). 


STAMPS. 

Papers  Annexed  to  Affidavit.]  — 

I'r.pers  annexed  to  an  .'irtidavit  ari' 
not  tilings  distinct  from  the  ;il'tid;i\  it. 
and  do  not  recpiire  to  he  stamped. 
disc  V.  StCTens,  \'L  55J. 

Treble  Stamping.]— Leave  to  trchle 
stamp  should  not  he  given  except 
ui)on  a  substantive  motion  for  that 
purpose,  supported  by  such  evidence 
as  will  satisfy  the  Court  or  Judge 
that  the  stamps  had  been  inadvertent-, 
Iv  omitted.  Biteliaiiait  v.  Cuiiit^hell. 
VI.  303. 

Sec     CONSTITL'TIONAI,     LaW,     III      (/'). 


STATUTE  OF  FRAUDS. 

See    Frauds,    St.\ti.te   of;    Master 
ANi)  Servant. 


STATUTE    OF   LIMITATIONS. 

Sec  Limitation  of  Actions. 


STATUTES. 

I.  Enactment. 

II.    CON.STRI'CTION    IN    GeNERA!.. 

111.    CoNSTRfCTKiN       IN        rARTIifl.AK 

Cases. 

I  v.    ReTROSI'ECTIVE. 


I,  Enactment. 

Criticism  by  Courts  as  to  How 
Obtained.]  —  if  an  .\ct  has  pas.td 
the  legislature  .md  received  the  as- 
sent of  the  Lientenan-dovernor,  a 
Court  of  Justice  cannot  enquire  ititi. 
the  mode  in  which  it  was  p.-i-si-d  dr 
the  means  by  which  its  passage  wa- 
procured.  I.oudaii  &  Cuiidiliuii  f.oa : 
>'•   . /,;'i;i<-.v  Ci).  V.  Munis,  \'1I.  128. 


II.  Construction  in  Gknerai.. 

Conferring  Exemption  or  Priv- 
ilege. | — Statutes  conferring  exeinp 
tions  or  i)rivileges  in  derogation  of 
ilie  general  l;iw  must  be  construcl 
strictly.  London  t'r  Cmhidinn  Loa^i 
I'r  .•/,t;<'»(cy  C"('.  V.  Coniiell.  XL  115. 

Relating  to  Procedure — linfera 
ti''C.\  —  I'jiactments  prescribing  pro- 
cedure in  the  Courts  are  to  be  con- 
strued as  imperative.  I'rcnch  v. 
:jartin,  VIII,  362. 

Sec  CouNTv  Courts.  Ill  (c).  (ff). 
(1);  Ei-Ections,  III  (1);  Taxa- 
tion, I.  II,  III. 


III. 


Construction  in  Particular 
Cases. 


Notices  to  be  Given — .Wot  Signed.] 
— A  statute  provided  that  a  notice  of 
appeal  from  an  award  should  be  giv- 
en to  all  interested  |)arties. 

Held,  that  the  iKMice  was  sufficient 
if  signed  by  the  attorney  of  the  party 
appealing.  Re  Scott  and  the  Rcuheay 
Coniiiiissioner,  VI,  193. 

Crown  Not  Named  —  Construc- 
lion.]  —  The  Public  Works  Act,  48 
\'ic.,  c.   6,  furnishes  no  authority  to 
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take  ci)mpul<orily  Dominion  lands  |nr 
I  he  imrposc  (if  any  I'rovincial  work, 
ior  tlic  statuti;  (Iocs  not  cxprc-sly  re- 
late to  tlic  lands  of  the  Crown;  and 
no  authority  under  the  words  "  the 
tr.larKenient  or  improvement  of  any 
liuhlic  work  "  to  take  lands  for  the 
imrpose  of  chaiiK'ng  ten  miles  of 
>,'rade  into  ^ixty-ihree  nules  of  rad- 
way.  .Iltdnifx-Gciu'ral  v.  Ryan,  V, 
8i. 

Prohibitory  Provision— /Vt-jcrifc- 

i.'/.i;  (/  Riu/iiisiti-  —  "  I'crso)!."]  —  A 
statute  provided  that  a  certain  thing 
should  not  he  done  "  without  applica- 
tion to  the  railway  committee  for  ap- 
proval of  the  place  and  mode,"  etc. 

Held,  that  the  Act  ref|uired  that 
the  apjiroval  should  he  obtained  and 
not  merely  applied  for.  The  Railway 
Commissioner  for  Manitoba  is  a  "per- 
son," and  may  be  enjoined  from  pro- 
secuting the  construction  of  a  rail- 
way. Caiuidiiin  fiiciCic  Railway  Co. 
\.  Xortlwni  I'aciHc  &  Manitoba  Rail- 
way Co.,  V.  .?oi. 

"  Now  or  Hereafter  in  Force."] 

— The  words  "  now  or  hereafter  in 
force  "  read  as  "  which  now  or  here- 
after have  been  enacted  or  made  and 
remain  unrepealed."  Craivford  v. 
DufUchl,  V.  i-'i. 

Procedure  —  Filinfi  Copies.] — Al- 
liiougli  the  statute  requires  that  two 
ci.pics  of  the  preliminary  objeclinns 
are  t<J  be  left  with  the  Hrothonotary, 
uiie  tor  tile  and  one  for  the  peiiiioticr 
yet  if  one  be  tiled  and  one  be  served, 
as  provided  by  rule  14,  the  petitioiur 
cannot  object.  Kildoitan  and  St. 
I'aul's  Illcction.  IV.  jjj. 

"  Sold  oi-  Occupied  "  —  Constitu- 
tional Law.\  —  By  reason  of  the  leuis- 
lati(jn  extending  the  limits  of  the  l^ro- 
vince,    the    Legislative    .Assembly    i.^ 


ixauon  lor  a  ceriain 
ui.Iess  "  sold  or  occupied."  The  Coiu- 
pany  made  an  agreement  for  sale  of 
certain  of  the  lands  upon  certain  con- 
■litions.  The  conditions  not  having 
been   performed,    the   Company  can- 


celled the  agreement,  a.s  by  its  terms 
It  was  entitled  to  do.  There  never 
was  any  actual  occupation  oi  the  land. 
Held,  that  the  land  had  never  been 
sold  or  occupied,  and  that  it  was, 
therefore,  not  subject  to  .Municipal 
taxation.  The  Canadian  I'actfic  Rail- 
way Co.  V.  Hurnett,  \\  ,v)5. 

"  Majority  in  Value  of  the  Cred- 
itors.") —  Upon  u  motion  for  an  in- 
junction— 

Held  (by  Bain.  J.),  that  in  esti- 
mating the  ■■  majority  in  value  of  the 
creditors"  under  30  \'ic.  (M.),  c.  8, 
s.  I,  s-s.  5,  the  rpiestion  of  security 
held  by  any  creditor  should  not  be 
taken  into  account.  Traser  v.  Par- 
roc  It.  VI.  61. 

Directory—"  front  Day  to  Day."] 

—  In  a  statute  regulating  the  proced- 
ure upon  a  contested  election,  it  was 
prcvided  that  the  Judge  "  shall  ad- 
journ from  day  to  day,  until  he  has 
1-ronounced  his  final  judgment;  "  but 
there  was  no  (<rovision  declaring  the 
proceeding  void  if  this  provision  was 
not  observed. 

Held,  that  the  provision  was  direc- 
tory only,  and  its  non-observation  did 
not  vitiate  the  Judge's  decision.  Mc- 
Miehen  v.  I'onseea,  VI,  370. 

Half-Breed  Lands  Act  —  Strict 
Cioistnicti()n.\ — The  most  restricted 
construction  must  be  init  on  the  Half- 
Breed  Lands  .Xct.  Hardy  v.  Desjar- 
lais.  \TII,  530. 

Judgment  to  be  Given  Within 
Sixty  Days.  I  —  The  provision  re- 
(|r.iring  ,1  County  Court  Judge  to  an- 
i.i  uiice  lii>  decision  within  sixty  days 
is  a  mere  matter  of  procedure,  and 
the  delivery  <il  judgment  .ifterwards 
i^  to  be  coii>jdered  only  ;in  irregular- 
ity ;  ih.it  the  proper  remedy  was  to 
.ippeal  against  the  judgment  under 
the  provi>ion>  of  The  County  Courts 
.Act :  and  that  in  the  exercise  of  the 
cii^cretion  of  the  Court,  under  all  the 
circumst.-inces  of  this  case,  a  writ  of 
prohibition  should  be  refused,  more 
especially  as  defendant  was  not  pre- 
iudicerl  by  the  delay  in  rendering 
iudgmer^  and  it  was  shown  that 
l>laintiJT  did  not  intend  to  take  any 
steps  to  enforce  tlie  judgment  in  this 
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Pruvinci-. 

f.lS. 


l>i>id)iC   V.   Miniiiis,   Xll, 


M    ' 


••  Raising   Money."]    —   An    Act 

(tf  iiici>r|ii)r;ili(m  gave  tlic  dirccior^ 
IKiWLT  to  "  i.',siR-  and  M'll  nr  plcd^'e 
all  or  any  of  tlic  said  bonds  icjr  tlic 
prrposi-  of  raising;  inoni'v  for  llic 
|)ioMfiition  of  till'  said  nndi-ri.ikin^;." 
//(•/(/,  tli.it  tlif  c.\pit's>ion  "  raising 
Mil  iicy  "  should  l)c  Riven  a  liijural 
CI  nstniction,  ami  that  (U'lmsiting  tiie 
lionds  as  security  for  tin-  payment  of 
gcods  was  really  a  raising  money  for 
the  |>roseculion  of  the  undertaking. 
Il'iiniif'i'^.  lilc,  Railwiix  Co.  v. 
Mann.    \  II.   8i. 

Railway  Company  _  Luihiliiy  for 
I'l'hls  of  I'rr-i'ious  Company.] — .\iter 
the  S.  i*t  K.  .\1.  Railway  had  incurred 
some  liahililies,  its  ninue  was  by  stat- 
ute changed  to  the  X.  W.  C.  Railway 
Co.  The  Act  i)rovided  that  "  the  ex- 
isting liabilities  of  the  Comi)any  for 
w(.rk  done  for  the  said  Comi)any  shall 
he  a  first  charge  upon  the  undertak- 
inii'."  .A  further  .Act  jn'ovided  that 
"  tite  Company  sh.all  remain  liable 
for  all  debts  due  for  the  construction 
of  the  railway,  and  if  sue  i  debts  arc 
due  to  contractors,  shall  cause  all 
iust  claims  for  labor,  etc.,  to  be  paid 
by  such  coiuractors."  .\fterwards  a 
ciiarter  was  issued  to  tiie  G.  N.  W.  C. 
Railway  Co.,  in  which  that  railway 
covenanted  with  Her  Majesty  to  pay 
all  debts  due  by  the  above-named 
railways,  "  anrl  will  cause  all  just 
claims  for  labor  .etc.,  due  by  contrac- 
tors to  be  naid  by  such  contractors." 
L'lMin  an  intormation  against  the  last- 
named  Railway  Company,  and  cer- 
tain contractors  oi  the  first-named 
railway,  to  enforce  the  covenant — 

//('/(/,  1.  That  the  railway  was  liable 
only  to  the  extent  to  which  the  pre- 
vious railway  was  liable  to  its  own 
contractors,  and  not  for  sums  due  by 
such  contractors  to  workmen  beyond 
the  amount  of  that  liability.  2.  If 
otherwise,  the  workmen  ought  to  be 
parties  to  the  bill.  Attorney-General 
V.  Macdonald,  VI.  372. 

Persona  Designata  —  Chief  Jus- 
tice Sitting  in  County  Court.] — By 
42  Vic.  c.  I,  s.  4  (Man.),  it  was  en- 


acted that  the  County  Courts  should 
be  held  by  the  Chic/  Justice,  or  i>y 
one  of  the  I'liisnc  Juilges  of  the 
Court  of  (Jueen's  jk-nch,  until  othei- 
wi>e  provided  by  law.  The  CiiKi 
Ji.stice  sitting  in  a  County  Court  pur 
siiaiit  to  tln>  enactment,  rendered  a 
decision  res])ecling  which  the  defeiui- 
,1111  p'lblislu'd  a  libellous  article  \n  lli^ 
newspaper, 

IlihI.  that  the  Chief  Justice,  wIkmi 
sitting  in  the  County  Court,  was  per- 
forming a  judici;il  act  incident  to  the 
I'tlice  of  Chief  Justice,  and  wa-.  nut 
merely  a  Judge  of  the  Coutny  (."ourt, 
and  that  the  defendant  was  liable  to 
be  committed  for  contempt  of  Court 
for  his  libellous  publication. 

Remarks  on  the  extent  to  which 
judicial  acts  may  be  criticized.  Ren. 
V.  Ro'a'e,  T.  \V.,  309. 

Persona  Designata  —  "  Jiii{^e."\ 
— Section  258  of  The  Municipal  Act, 
iStjo  ( R.  S.  M.,  c.  100.  s.  ,385),  pro- 
\  ides  that:  "  In  case  a  resident  uf  a 
Muiiicii)ality,  or  any  other  person  in- 
terested in  a  by-law.  order  or  resolu- 
tion of  the  Council  thereof,  a|)])lies 
to  a  Judge  of  the  Court  of  Queen's 

llench  sitting  in  Ch.'imbers 

the  Judge.  ;ifler  .it  least  ten  day^' 
ser\ice  on  the  Cor()oration  of  a  suin- 
luons,  or  rule  to  show  eausc  in  this 
behalf,  may  (juash  the  by-law.  etc. 

//••/(/,  that  the  term  "Judge"  m 
tin-  statute  is  persuna  (lr.iif.;notii.  and 
only  the  Judge  who  is>ued  the  rule  or 
summons  can  hear  the  apjilication  mi 
its   return.     Jhivlr  v.   Puffcrin.   \'I1I. 

Agricultural  Society.] — The  stat- 
ute of  iSSij.  c.  _'4.  s.  },},.  empowering 
the  Municipality  of  Rockwood  to 
guarantee  a  loan  to  the  Society,  "  to 
be  effected  or  procured  for  the  jiur- 
pose  of  erecting  buililings  and  the  im- 
])rovemeiU  of  the  grounds  of  the  said 
Society,"  could  not  be  construed  as 
giving  the  Society  any  power  which 
it  had  not  before,  for  a  misapprehen- 
sion of  the  law  by  the  Legislature 
has  not  the  efifect  of  making  that  the 
law  which  the  Legislature  had  erron- 
eously assumed  it  to  be.  North- 
West  Electrie  Co.  v.  Walsh,  (1898) 
20  S.  C.  R.  3,?.     In  re  the  Rockwood 
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Electoral    I'ivisum    Agruultural   So- 
ciety. \\\.  055. 

Northern    Pacific     &     Manitoba 
Railway  A.cX.\—Scc  Injlm tidn.  i. 


.SVc- 


also      CONSTITL'TION.M.      L  A  w   ; 

Co  I-  N  r  V     CoiKTS,     HI     (<)  ; 

F'"R.\fl)ll.ENT       CoNVKVANl  ES,       I; 

HiDSfiNs   Hav   Co.;    Intoxuat- 
iN(i  LiyroKs;    Ijmei.  ;   Works. 


IV.  Rktro.si'ective. 

Procedure  —  .\ftcal.\~\Uvr  ;m 
awiifd  .111(1  licfdrc  till'  iNi)ir;itioii  of 
tlu  linif  fur  jipiH'.il.  :i  >t;iliitt-  c;uik- 
into  n|)iTatinn  ;iiiH'iii!iii,n  tlu'  i)rcvii>u>< 
pnnisiiiiis    ri'S|)ci:tiiig  ;ii)|)t;il>. 

Held,  tliat  tin-  new  .■^taiiitt.  aiJpliod 
to  till-  casi-.  A'<-  .SVo."  nu:  Tlir  Nail- 
way  C'l'iinni^siaiicr.    VI.    i(),v 


ail  ;i(.'- 
had  a 
action 
Ctiurt 


Procedure  C".s/t.  |  —  In 
lion  nil  coiUraci  tin-  plaintiff 
Ncrdict  for  Sioi.  \\  lu'ii  tlie 
was  comiiHiici'd,  tl;c  County 
h.id  jiirisdiciion  up  In  $_'5o,  hut  when 
ihc  ainiiiuit  claiinalili'  exceeded  $100, 
the  case  could  he  hrought  in  the 
Queen's  Ilciicii.  In  such  case,  if  tlie 
verdict  exceeded  $joo.  full  costs 
vere  given,  hut  if  le>s  than  $200  and 
more  than  $100,  costs  upon  a  lower 
scale  were  ta.xed.  Pencliug  the  ac- 
tion an  Act  provided  that  "  In  case 
an  action  of  tlie  jiropcr  competence 
of  the  County  Courts  he  i)ri)uaht  in 
the  Queen  s  Hcncli."  County  Court 
costs  onl\'  sliouUl  he  allowed,  ;iiul 
that  sul'ject  to  a  set-o(T  of  Queen's 
ficnch  costs,  unless  the  jire^iding 
judjie  ccrtitied  otherwi-e, 

//(•/(/,  that  the  st.itute  although 
passed  after  the  case  was  com- 
menced, governed  the  question  of 
costs.  Todd  V.  The  ( 'nion  Bank  of 
Canada,  VI.  457. 

Procedure  —  Qnccn's  Bcni'li  .let, 
.■i'95.  s.  31  —  Refiistciing  Certificate 
of  Peerer-  for  Alimony — Retrospec- 
li'i'e  Legislation.] — ,\  decree  for  ali- 
mony, although  obtained  before  the 
coming  in  force  of  The  Queen's 
Bench  Act,  1805.  may,  under  section 
31  of  that  ,\ct.  be  registered  against 


!and>,  as  legi>.lali<in  relating  tn  pro- 
cedure only,  or  iini>rn\iiig  the  rem- 
idy.  is  fritna  facie  apiilicahlc  t"  e\- 
•-i;iig   proceei'ings  or   rights.    l-,iulds 

'. .    I  i'Ulds.    .\ll.    >^i). 

Foreign    Corporation    Licenses.  | 

— The  plainiilVs  cI.-uuh-iI  ,1  luii  '<\\ 
certain  lands  of  deiendaiits  fur  the 
balance  nf  the  price  ni  an  engine 
Mild  to  them  in  iSSr„  under  a  urii- 
leii  contract  signed  by  the  (lefeiid- 
.iiits  niickr  seal,  l)y  which  tiicy 
agreed  tn  purch.'ise  the  enguie  for  a 
cirtaiti  price  and  to  give  ilieir  prom- 
issory iMies  therefur,  ;iud  lii.i;  the 
notes  should  bo  a  charge  ,)ii  the 
lands  in  question.  .After  the  mak- 
ing lit  tl.e  contract,  the  panics 
.'greed    to    substitute    a  iiid-h..iid 

engine  at  a  lower  jirice  i'lr  the  cue 
described  in  the  cmiiract.  T).  'e 
was  n.(  covi'iiaiit  or  e.xpres.s  (ui  :ii,,e 
I  '.('  pay  the  iimiicy  in  the  inliact, 
.Mid  the  el;iiiii  cm  the  notes  wa-  har- 
'•  d  liv  The  .Statute  of  Limitations. 
The  plaiiitil'f  t'liiiiiiany  was  iint  li- 
censed under  The  I'oreign  Corpora- 
tions Act.  R.  S.  M.,  c.  J4,  s.  I,?,  to 
lalse,  hold  or  acquire  :iiiy  real  estate 
in  this   Province. 

Held,  that  this  statute  b.ul  no 
retrospn-tise  effect  and  cmld  iir.t  be 
.cnslrued  so  as  to  prevent  the  plain- 
lilTs  fruiu  realizing  .a  ch.irge  on  lands 
which  they  had  ,:C(|uired  before  it 
was  passed.  Walerotis  Eni^inc 
lI'orL-s  Co.  V.  intsoii,  XI.  jS;. 

Limitation  of  Actions.)  _  The 
plaintifT  sued  for  an  injury  sustain- 
ed by  the  negligence  of  a  fellow- 
workm  ■\.  The  .iccideiit  causing  the 
injury  occurred  in  .M;iy.  181)4.  ^«'^ 
notice  of  the  injury  h;id  been  given 
within  twelve  weeks,  and  the  action 
was  not  commenced  until  ist  Octo- 
ber. 1805;  s)  that  at  the  time  of  the 
passing  of  chapter  4^  of  The  Stat- 
utes of  1803,  the  iilaintifT's  right  of 
action  for  the  injury  under  The 
Workmen's  Compensation  for  In- 
juries Act.  56  Vic,  c.  .vj.  had  ceased 
to  e.xist  by  virtue  of  section  7.  By 
the  amendment  of  1805.  however, 
this  section  was  repealc<l  and  the  fol- 
lowing substituted  therefor:  "No 
action   for   the   recovery   of  compen- 
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satioii  iiiider  this  Act  shall  be  niain- 
tainabic  unless  coinmenced  within 
two  years  frofi  the  occurrence  of  the 
accident  causing  an  injury  or  death." 
I/cld.  that  this  legislation  was  not 
rctrusi)ective  and  had  not  the  effect 
of  restoring  a  right  of  action  which 
was  gone  l)efore  it  was  passed. 
Dixon  V.  IVimiipcg  E.  S.  R.  Co.,  XI, 
528. 


STAY  OF   PROCEEDINGS. 

I.  Xon-Payment     of     Costs 
Former   Actiox. 


OF 


II.  ACTION'S  ON  Foreign  Judgment. 

III.  Power  of  Court. 

IV.  Action     Without     Authority 

of  Plaintiff. 


I.  Non-Payment  of  Costs  of  Form- 
er Action. 

Election  Petition.]  —  Proceed- 
ings upon  the  second  petition  not 
stayed  until  payment  of  the  costs  of 
the  first.  A'l'  KilJoiiaii  and  St. 
I'attl's  IllcctioH,   IV,  252. 

Determination  on  Merits — Iden- 
tity of  Action.] — Where  a  suit  is  in- 
stituted seeking  relief  substantially 
the  same  as  that  sought  in  a  previ- 
ous suit,  the  proceedings  will  be 
stayed  until  the  costs  of  the  former 
suit  have  been  paid.  The  fact  that 
the  first  suit  was  not  determined  up- 
on its  merits  is  not  necessarily  an 
answer  to  the  application.  The 
fact  that  the  Judge  who  heard  the 
aj>i)lication  exercised  a  discretion 
and  dismissed  the  application  is  no 
bar  to  an  appeal. 

I'cr  Killam,  J. — It  was  not  a  case 
for  the  exercise  of  discretion.  The 
fact  that  in  the  first  suit  a  married 
woman  was  suing  alone,  and  in  the 
second,  that  she  sued  by  a  next 
friend,  is  no  ground  for  refusing  the 
application.  Hind  v.  U'hitnwrc,  2 
K.  Si  J.   ^58,  considered. 


I'cr  Taylor,  C.  J.— 1.  The  test  of 
the  identity  of  the  suit  is,  whether 
ihe  bill  in  the  second  suit  could  have 
been  produced  by  a  fair  amendment 
of  the  first.  Hut  the  proceedings 
will  sometimes  be  stayed  although 
the  relief  sought  in  the  second  suit 
could  not  have  been  obtained  in  the 
first.  2.  That  there  is  new  matter 
in  the  second  suit;  that  the  relief 
sought  is  not  exactly  the  same;  or 
that  the  parties  are  not  identical  in 
both  suits,  is  no  ground  for  refusing 
to  stay  proceedings.  McMickcn  v. 
The  Ontario  Bank,  VI,   155. 

Identity  of  Action. ]_Thc  plain- 
tiff had,  before  The  Queen's  Bench 
•Act,  1805.  came  into  force,  brought 
an  action  to  recover  the  value  of 
land  claimed  to  have  been  sold  for 
taxes  when  none  were  in  arrear,  in 
which  action  defendants  had  recov- 
ered judgment  for  their  costs  by  de- 
murrer to  the  declaration. 

Pl.-iintitf  then  brought  this  action, 
clain.ing  under  sub-section  5  of  sec- 
tion 38  of  The  Queen's  Bench  .\ct, 
iS';5.  a  declaration  of  right  to  com- 
pensation and  damages.  He  had 
not  paid  the  costs  of  the  former  ac- 
tion. 

Held,  following  Cobbctt  v.  War- 
ner. L.  R.  2  Q.  B.  108.  that  the  relief 
•nought  was  substantially  the  same  as 
in  the  former  action,  and  that  pri>- 
cceding^i  should  bo  stayed  until  the 
ccsts  of  it  were  paid,  demons  v. 
.]'iinieipality    of    St.    Andreiv's,    XI, 

Former  Action  Out  of  Court.]-— 
.\  defendant  is  not  entitled  to  a  stay 
of  proceedings  until  the  costs  of  a 
former  action  for  the  same  cause  of 
action  are  paid,  when  more  than 
a  year  has  elapsed  since  the  entering 
of  appearance  in  the  former  action, 
;i)id  no  further  proceedings  have 
been  taken  therein,  ;uid  the  plainiifT 
is  consef|uently  out  of  Court.  I'.wart 
V.  Hanover,  VIII,  216. 


II.  Action  on  Foreign  Judg.ment. 

Terms  of  Stay.]_The plaintiff  w;u 
proceeding  to  enforce  in  the  Courts 
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It  iff  was 
Courts 


of  this  Province  two  jiiclgments  ob- 
tained in  Ontario  against  deft'ndants 
for  a  hirgc  amount,  one  of  which  j 
judgments  Iiad  l)een  entered  by  con-  ! 
>int :  and  the  Company  was  at  the  ! 
same  time  going  on  witli  proceed-  i 
irgs  in  tlie  Ontario  Court  for  the 
pi'.rpose  of  Setting  asitle  the  judg- 
ment on  the  ground  tliat  the  con- 
sent liad  been  given  in  fraud  of  the 
Copipanv,  and  tliat  there  liad  been 
collusion  between  the  plaintiff  and 
the  president  of  the  Company,  and 
that  there  was  a  good  defence  to 
plaintiff'*;  claim  on  tiie  merits.  It 
appeared  that  the  Company  wa's  act- 
ing in  f^ood  faith  in  their  proceed- 
ings, that  the  expenses  connected 
with  the  same  would  be  very  great 
,ind  would  have  to  be  dui)licated  here 
if  the  action  in  this  Court  proceeded. 

The  defendants  then  applied  for  a 
stay  of  proceefbngs  in  this  action  un- 
til the  determination  of  the  litigation 
in    Ontario. 

field,  that  the  proceedings  should 
be  stayed  upon  terms  securing  as  far 
as  possible  the  plaintiff's  claim  and 
upon  defendants  agreeing  to  abide 
by  the  re«u!t  of  tlieir  litigation  in 
Ontario.  Charlcbois  v.  The  Gr''at 
Xorth-U'cst  Central  Raiheav  Co., 
IX,   286. 


III.   Power  of  Coi-kt. 

Improper  "Use  of  Process.]  — 
The  Co'irt  may  of  its  own  motion 
at  anv  time  direct  an  enquiry  as  to 
any  fraud  practised  upon  it  or  any 
improper  use  of  process.  Rf  .l/i/r- 
iiucttc  Election:  King  v.  Roche,  XI, 


IV.   .Action  Without  Ai'thouity  oi' 
Pl.mntiff. 

Delay.')  —  An  action  vas  com- 
menced and  carried  to  trial  without 
the  authority  of  the  plaintiff.  Dur- 
ing or  immediately  preceding  the 
trial  the  plaintiff  first  learned  of  its 
exostence  and  then  told  the  defend- 
,.nt  that  he  (the  plaintiff)  had  nothing 


to  do  with  it.  The  plaintiff  took  no 
s^teps  to  stay  the  action,  and,  the  de- 
fendant having  liad  a  verdict,  a  mo- 
tion for  a  new  trial  was  made  on  the 
plaintiff's  behalf,  which  was  refused. 
After  judgment  and  execution,  the 
plaintiff  moved  to  stay  all  proceed- 
ings. 

Held,  that  the  plaintiff  was  en- 
titled to  the  rule  as  asked. 

Senthle — A  defendant  at  conmion 
law  may  call  upon  the  |il;iiiuiff'i  at- 
torney to  produce  his  authority  for 
instituting  the  action.  It  is  not  so 
in  equity,     Curey  v.   ll'ood,  II,  290. 


See    also    Action's  ; 
Costs.     Ill      (t-; 
Pk.xctice,  XV. 


Appe.\l,    VIII; 
:     Eject.ment; 


STOPPAGE   IN   TRANSITU. 

Termination      of       Transit      by 

Sheriff  — .hisolz'ency  of  Ci>nsi:^nee — 
f'yoof.]  —  Gixjds  while  in  tnmsit 
vvere  seized  by  a  sheriff  under  an  ex- 
ecution against  the  assignee,  and  re- 
moved from  the  custody  of  the  car- 
rier. 

Held,  that  the  consignor  could 
not.  after  .-uch  removal,  stop  in  tran- 
situ. 

Semble — i.  By  insoh-L'iicy.  in  such 
cases,  is  meant  a  general  inability  to 
pay  debts,  of  which  the  failure  to  pay 
one  just  anil  admitted  debt  would 
probably  be  sufficient  evidence.  2.  A 
\endor  who  in  good  faith  am'  in  ig- 
norance of  the  embarrassed  circum- 
"tances  of  a  custO!ner.  sold  goods  to 
him,  may.  on  discovery  of  the  cus- 
tomer's insolvencv.  exercise  the  right 
of  stopnnge  io  tr.insifu.  Cctitiire  v. 
Mek'av.   \'I.  ->;?. 


STREET  RAILROADS. 

Accident  —  Xeglii;ence.]  —  The 
plaintiff's  claim  was  for  damages  for 
an  injury  to  herself  arising  from  the 
alleged  •  "gligence  of  the  defendants. 
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She  was  sitting  in  a  skigli  witli  a 
team  of  licirsfs  attacliud  staiuliiiR  at 
tiio  side  (if  till-  road,  \vl)cii  aiiollicr 
team  of  horses  with  tiicir  driver  and 
a  wagon  were  coming  oft  a  briilge 
near  liy  just  as  a  car  of  liie  defend- 
ants was  approacliing  in  an  opjiosiie 
direction,  and  at  a  higli  rate  of  sjieed 
as  was  alleged.  Tliis  latter  team 
showed  signs  of  terror,  but  the 
iiKitorman  driving  the  car  did  not 
slacken  speed,  and  the  frightened 
team,  as  soon  as  it  got  clear  of  the 
bridge  and  iiast  the  car.  got  beyond 
control  of  the  driver  and  ran  into 
the  plaintiff^  team,  with  the  result 
that  >he  was  thrown  out  and  injured. 
The  jury  returned  a  verdict  for  the 
plaintiff. 

//<■/(/,  that  there  was  sulTicient  evi- 
dence, if  the  jury  believed  it.  to  war- 
rant their  verdict,  and  if  their  ver- 
dict was  right  on  the  evidence  the 
negligence  of  the  motonuan  in  no; 
slackening  .si)eed  or  stopping  when 
he  saw.  or  should  have  seen,  the 
frightened  team,  was  the  direct  cause 
of  the  injury  to  the  plaintitT;  and 
that  the  verdict  should  not  be  dis- 
turbed. 

Although  a  Street  Railway  Com- 
pany may  be  permitted  by  its  charter 
to  run  its  cars  on  the  i)uhlic  streets 
at  high  rates  of  speed,  it  is  not,  there- 
fore, relieved  from  'he  duty  of  exer- 
cising i)roi)er  care  in  prevent  acci- 
dents. Lines  V.  n'iiiiiipi\i;  lilcctric 
Strci-t  Rail'a-ay  Cc.   XI,   77. 

Scr    also    MfNiciP.vi     Coupok.vtions, 
IV. 


STYLE  OF  CAUSE. 

Si'c    Interpleader,    IV. 


SUNDAY. 

.S"(-<'    ClUMlNAI.    L\W.     \'nr,     TtME. 


SUPREME  COURT. 

Sc\-   .Xppe.m.,  Ill,  \II. 


SURETY. 

Examination  of  Surety  —  Scope 
('I  (Jiicstions  —  riisdlisfiictory  .hi- 
s:ecrs  —  /v'i7"-si".!,'  lo  .Iiis'ikci-  Qucs- 
tions.]  —  Upon  the  e.xaminatinn  a> 
to  his  solvency  of  a  surety  upon  ,1 
bond  tor  security  for  costs:  1.  The 
surety  cannot  be  compelled  to  pro- 
duce his  title  deeds.  _>.  The  exam- 
ining party  has  no  right  to  enquire 
;is  to  all  the  property  which  the 
>urety  may  own.  The  Mtrety  may 
^ay,  '■  I  own  a  certain  property  and 
1  claim  that  to  be  of  suthcient  v;ilue 
to  (|ualify  me  to  be  a  surety."  ,].  The 
surety  will  not  be  connnitled  because 
he  gives  unsatisfactory  answers,  and 
that  he  cannot  remember  the  de- 
scrijition  of  his  lands.  This  is  not  a 
refusal  to  answer.  I\'r  .Issiniboiii 
/ihrtion,   IV.  ,^(). 

Sec     PkKNCIP.VL    ...Ml    SlKlCTV. 


SURVEYS. 

Sec    Boixn.vKV    Lines. 


TAXATION. 

I.    X.VTIKE     V.NI)      F.\Ti:\T     OF 
I'OWKU     IN     (JKNKU.M. 

II.    I'.NKMITION. 

III.  .Mom;    OK    .\S.SE.'^.SMKNT. 

IV.  Distress. 

V.  Recovekv    or     RKi-iNni.\r,    uf 
T.w  r.vin. 

VI.  Sale  or  I.ano  for  Non-Pay- 
ment OF  Tax. 

\'II.    REPEMI'TION. 
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\  HI.  Title    and    Rights    of    Tax 
Plkchaser. 

IX.  Tax    Dkkhs. 

X.    .\(TU)NS.     I.NJL  NCTKi.N.-^,     ETC. 

XL    L)l>I'(lSITIi).\    OF     .MuNEVs     CoL- 
LECTEl.. 


1.     XaTIHE    A.VI)    KxTE.VT    of    I'OWEK 
l.V    tiKNEUAL. 

Exceptional  Tax  —  Resident  and 
Wni-Rcsidcnt  Land  Owners  —  i'n- 
t'ijiial  lax  —  ii.vi'inl^tiiins  —  L'ltni 
I'ircs.l  —  Till-  Hud-i Ill's  Bay  Co. 
was  iiicorporaU'd  by  Royal  Charter, 
and  liad  its  licad  uiiKi.'  at  Luiulnii. 
England,  hut  had  in  Rupert's  Land 
and  tile  Xortli-\Vi.'>i  Territory  many 
trading  posts.  One  of  the  condi- 
tions of  the  surrender  of  its  rights  H) 
the  Crown,  upon  the  forinalion  of 
the  Dominion  of  Canada,  cuntained 
the  folldwing  words:  "  Xo  excej)- 
tional  ia.\  is  to  be  placed  on  the 
Ccmipany's  land,  trade  nr  servants.  ' 
This  conditio!!  was  coiitirmed  in  an 
Imperial  O-cicr-in-Cnuncil.  which 
had  the  force  of  an  Imperial  Act  by 
The  British  Xortli  America  Act.  s. 
14b.  By  41  Vic.  c.  i.^  (.Man.),  a 
tax  of  one  cent  per  acre  Aas  impos- 
ed on  all  lands  of  residents  of  the 
Province,  and  .'i  tax  of  five  cents  per 
acre  on  the  lands  of  all  non-resi- 
dents. By  the  .pth  section  "  non- 
resident was  detined  to  mean  any 
per.^on  or  corporation  not  residing 
l>ermancntly,  or  I'ot  having  his  or 
iluir  chief  place  of  business,  in  the 
Province. 

Ih'ld.  that  the  41  Vic,  c  13,  was 
rf.'.'ni  ''ires.  ( i  )  because  it  trans- 
gressed the  fundamental  principle  of 
luxation  by  taxing  unec|ually  the 
h.iids  of  non-resident  and  resident 
owners;  (2)  because  the  tax  upon 
the  Company's  land  was  an  excep- 
tional tax  within  the  meaning  of  the 
above  condition   of   surrender. 

,S'(-;/;/'/.-  — That,  but  for  the  .^oth 
section,  the  Company  might  have 
been  held  to  have  a  double  domicile 


•••nd  to  be  a  resident  within  the 
meaning  of  the  Act ;   but— 

-/('/(/,  that  it  was  plainly  a  imii- 
re.-ident  within  the  Act  by  virtue  of 
ihe  .^oth  section. 

Scnil<li- — That  the  imi'nsition  of  a 
specific  tax  per  acre  on  all  lands,  in- 
-tead  of  a  rate  \ipon  ihoir  v.alue.  was 
unobiecticnable.  considering  the 
^t.ate  <if  the  i^ro\ince  when  the  Act 
was  ]>assed.  even  tlmugh  owners  of 
improved  lands  thu>  obtained  a 
> light  advantage. 

Held,  that  the  exemption  from 
i;',xati(in  of  jiublic  lands  held  in  trust 
for  the  Crown  was  unoli.iectionable ; 
but  that  an  exemption  of  (1.40  acres 
of  the  lands  of  every  resident  owner 
was  repugnant  to  tl;e  iiriiieiples  of 
l.ixation.  Ilnds^in's  l^ay  Co.  v.  .-]/- 
Inrncy-iirucral,   T.    \\'.,   20'). 

Apportionment  Among  Munici- 
palities —  Real  and  I'ersi'nal  Es- 
tate —  Discretion.]  —  The  judicial 
districts,  in  apportioning  among  the 
Municipalities  the  amounts  neces- 
-■ary  to  be  raised,  h.ave  ;i  discretion 
.IS  to  wliether  the  eipialized  assess- 
metns  shall  be  of  the  real  and  per- 
sonal estate  or  of  the  real  estate 
;iloiie.  lia.^tern  judicial  Pistrict  v. 
T/ie  City  <<f   H'lnuil^c^i;.  Ill,  .s;,". 

L'l'on  ai)pcal — 

Held  (overruling  Taylor.  J.),  that 
the  judici.a!  district  boards,  in  ap- 
portioning ;inioiig  the  Miuicii);ilities 
the  amounts  necessary  for  the  iuir- 
])oses  of  the  boards,  have  no  discre- 
tion as  to  whether  tiie  equalized  as- 
ments  shall  be  of  tlie  re;il  and  per- 
M'lial  estate  or  of  the  real  est.ate 
alone.  It  mu«t  be  upon  tlie  ba'^i-^  of 
bo;h  real  and  personal  estate.  For 
ihe  iudtrment  of  T;i\-lor.  ]..  '•eo  ,^ 
M.   H.  ?.^7.  I''.  .l-M 

Power  Must  be  Expressly  Con- 
ferred.] —  The  power  of  taxation 
iini>t  be  expressly  conferred:  it  can- 
not be  given  by  imiilicalioii.  School 
Trnstces  of  U'innifci;  v.  The  Can- 
adian   Pacific   Railway  Co..  II,    163. 

■Unoccupied  Land  —  Pcwcr  of 
.S"<7h)i7  'rriistecs.\-()u  a  liill  to  set 
.'I'-ide   a   sale    for  t.axes — 
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Held.  I.  That  \v1kii,  at  a  puijiic 
ime-tint!;,  tin.'  ratepayers  had  dctcr- 
miiieil  til  raise  $.wo  fur  the  erection 
of  a  school  house,  the  trustee-  liad 
no  power  to  increase  tlie  amount,  j. 
That  tliere  is  no  power  to  asse>s  un- 
occupied or  non-resident  lands  un- 
der 3()  \'ic..  c.  22.  Gcmnu-ll  v. 
SincLtir,  1.  85. 

Crown  Lands  —  Assessment  of 
Lih\itccs'  Interest.]  —  Lands  of  the 
Crown  held  under  homestead  or  pre- 
emption entry  are  assessable  as 
against  the  i)erson  so  holdini;.  Miini- 
eil^alitv  of  S<ititli  Xorfolk  v.  War- 
ren, VIII,  481. 

./)((/  see  'I' lie  Cmhidian  Pacific  Rail- 
way Co.  V.  Cornwallis,  \'II,   i. 

Crown  Lands  _  Assessment  of 
l.oeatees'  Interest  —  Subsequent  Is- 
sue of  I'atent  to  Assignee  of  Orig- 
inal I'ureliaser  from  the  Crozen.]  — 
B.  agreed  to  purchase  Dominion 
lan<ls.  and  p;iid  a  large  proportion  of 
the  purchase  money.  By  divers  as- 
signments, B.'s  interest  hecaine 
vested  in  defendant.  Tiie  land  was 
subsequently  bougiit  by  plaintitT  at  a 
tax  sale.  He  obtained  a  deed  there- 
for, and  defendant,  after  payment  to 
the  Crown  of  the  balance  of  the 
purchase  money,  obtained  a  patent 
for  the  land. 

PlaintilY  filed  his  bill  praying  for 
a  declaration  '!iat  defendant  held  the 
legal  estate  in.  the  land  as  trustee  for 
the  plaintitT. 

Held,  on  dcnuirrer.  that  the  plain- 
tiff could  not  ask  that  the  defendant 
l)e  ordereil  to  convey  the  legal  es- 
tate to  liiin  until  he  had  paid  m"  ten- 
dered to  the  defendant  the  amount 
that  he  paid  to  acquire  tlie  legal  es- 
tate. Tlie  Municipality  was  empow- 
ered, on  the  tax  sale,  to  convey  only 
such  interest  in  the  lands  as  the 
Crown  might  have  given  or  parted 
with,  or  might  be  willing  to  recog- 
nize or  admit.  The  Crown  was  free 
to  recognize  such  right  as  the  plain- 
tifT  ,ic(|uired  imder  the  tax  deed  or 
to  disregard  it,  and  recognize  the  de- 
fendant as  the  person  entitled  to  the 
[latein.  Having  done  the  latter,  the 
fact  that  thereby  the  defendant   was 


uialiled  to  hold  the  land  free  from 
the  taxes  which  had  been  imposed, 
and  from  tlie  conseiiuences  of  the 
i;on-iiayment  of  these,  was  no  ground 
for   the   Court   interfering. 

Plaintiff  amended  his  bill,  and  up- 
on the  cause  coming  on  to  be  heard, 
the  learned  Judge  referred  the  mat- 
ter to  the  Inill  Court. 

//('/(/,  that  the  lands  in  question 
were  not  liable  to  l>e  as.sessed  and 
-old  for  taxes  until  the  issue  of  the 
Iiatent,  or  at  least  until  the  Crown 
had  received  full  payment  for  the 
same. 

Held,  also,  that  by  the  contract  in 
((Uestion,  B.  accpiired  no  interest  or 
estate  in  the  lands  wdiich  could  be 
made  subject  to  assessment  and  tax- 
ation by  the  Provincial  Legislature, 
or  in  any  way  enforced  against  the 
Crown.  Whclan  v.  Ryan.  _>o  S.  C. 
R.  65,  and  Cornwallis  v.  The  Cana- 
dian Paeitic  Railxeay  Co.  793.  con- 
sidered. Ruddell  V.  Georgcson.  I.X, 
4.1.  407. 

Crown  Lands  —  homestead.]  — 
The  i)laintitT  put  the  assessment  and 
collection  rolls  in  evidence.  In  the 
assessment  rolls,  the  defendant  was 
assessed  as  owner:  in  the  collection 
rolls  as  "owner  or  tenant." 

Held.  I,  That  the  assessment  rolls 
were  not  conclusive  as  to  the  de- 
fendant's liability,  but  that  lands  of 
the  Crown  held  under  homestead  or 
pre-emption  entry  were  assessable  as 
.-igainst  the  jierson  so  holding.  2. 
That  the  mode  of  describing  the  de- 
fendant in  the  assessment  roll, 
whether  as  owner  or  otherwise,  was 
'mmaterial  to  his  liability.  Mitniei- 
paiitv  of  South  Norfolk'  v.  IVarreii. 
VI 1 1",  481. 

Half-Breed  Lands — Liability  to 
Ta.vation  Before  Patent.] — The  chil- 
dren of  half-breed  heads  of  families 
residing  in  Manitoba  at  the  time  of 
the  transfer  of  this  Province  to 
Canada,  to  whom  lands  were  allot- 
ted in  pursuance  of  the  statutes  in 
that  behalf,  have,  after  the  allotment 
and  before  patent,  a  property  or  in- 
terest in  the  lands  which  it  is  com- 
|ietent  for  the  Provincial  Legislature 
to  make  liable  to  taxation. 
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Tiioe  landh-  uatc  suade  liable  lobe 
a^>e»e(l  antl  taxed  by  The  Muniei- 
pal  Aets  of  iSS.^  and  1SS4.  and  a 
f.ale  of  sueli  lands  in  N'ovember.  18S7, 
fur  arrears  of  taxe.>  for  the  years 
1SS4  and  1SS5  (the  proeecdinc;^  be 
ing  re^nlar)  is  \;ilid.  altlinnjih  the 
p.Ment  was  not  i^^ned  until  iSSd,  A'(' 
Mathn-s.  Nil.   4,u. 

Si\-  alsii  Inkha,  \'. 


II.    ICxKMITltiN. 

Power    of    Municipality— .SYi'i'i'/ 

Stiitiiti-  I'aliclatiiii^.]  —  In  tlii.>  suit 
the  pl;iinliffs  xuighl  to  obtain  a  ile- 
claratiiin  that  the  ilefendants  were 
liable  to  jiay  taxes  upon  eertain  lands 
belonging  to  iheni,  which  were  made 
part  of  the  plaintiffs"  Munieipahty 
in  April.  1891.  The  lands  in  (|ues- 
tion  had  formerly  belonged  to  the 
Municipality  of  St.  Boniface,  which, 
in  i88_'.  entered  into  an  agreement 
with  the  defendants  by  which  the 
former  acf|nired  certain  property 
from  the  latter  for  the  use  of  the 
.Munici|)ality,  and  in  consideration 
thereof  agreed  that  certain  other 
proi)erty  belonging  to  the  defend- 
aius.  including  the  lands  in  (pies- 
tion.  should  be  exempt  from  taxa- 
tion until  the  year  1901. 

The  plaintiffs  coiUended  that  this 
agreement  was  ultra  zircs.  becau>e  a 
Municipality  created  by  the  Legis- 
lature has  no  ])Ower  to  cxenjpt  from 
taxation  except  in  accordance  with 
the  provisions  of  law.  and  such  ex- 
emptions as  were  claimed  were  not 
provided  for  by  any  statute. 

//('/(/.  that  the  plaintitTs  must  f.iil 
on  the  following  grounds:  i.  Tin.' 
agrcciuent  providing  for  the  exeiup- 
tion  claimed  by  tlie  defendants  was 
more  in  the  nature  of  a  p'Tchase 
and  sale,  the  result  of  which  was 
that  the  defendants  practically  p.iid 
their  taxes  on  the  land  in  (piestion 
in  advance  for  twenty  years  by  con- 
veying certain  other  property  to  the 
Municipality.  2.  The  agreement  in 
(|ueslion  had  been  declared  valid 
and    binding    upon    the  Municipality 


Mi  >t.  J^umface  by  ihi.  .statute  40  and 
47  \'ic.,  c.  79,  and  the  statute  50 
\  ic.  c.  J?.  >.  9.  specially  provided 
th.at.  in  the  case  nf  the  transfer  from 
one  Municipality  to  another  of  i)ro- 
perty  affecteil  by  any  valid  by-law, 
deed  or  agreement,  it  shnidd  con- 
t:mie  In  be  subject  tluretn.  and  it 
did  not  matter  whether  tin  by  law. 
deed  or  agreement  was  valid  at  the 
time  of  its  being  made,  if  it  had 
been  contirmed  by  legislatimi  befo'c 
the  passing  of  the  last  mentioned 
statute.  Spriimficld  v.  St.  H^niifacc. 
X.   615. 

Exemption  By-Law  —  "  Muni- 
(■//'((/"  Td.vt-s  Pi>  Xot  Include  School 
/(;.rt'.j.  I  —  The  City  of  Winnipeg 
having  levied  school  taxes  upon  de- 
fendants' property  for  the  years 
i8<)0-i894,  the  defendants  resisteil  an 
:;clion  at  law  for  the  .amount,  relying 
oil  the  terms  of  a  by-law  of  the  City 
passed  in  1881.  liy  which  it  w;is  eii- 
.acted  that  all  iiroperty  of  the  defetid- 
;nils  then  or  thereafter  ti)  be  owned 
by  them  for  railutiy  purposes  wilhin 
the  City  should  be  exempt  forever 
from  all  .Municipal  taxes,  ratts,  lev- 
ies .and  assessments  of  every  nature 
and   kind. 

Held,  that  school  taxes  are  not  in- 
cluded in  the  term  "  Municipal  tax- 
es," and  that  under  secti  'ii  t,Vs  i>f 
The  Assessment  Act.  R.  S.  M..  c. 
lot.  ;is  amended  by  57  \'ic..  c.  21. 
<.  .^  the  iilaintiffs  had  a  riglu  to  sue 
fur  them,  being  merely  constituted 
by  the  Legislature  as  the  agents 
through  whom  the  school  cnrpora- 
tion  levies  the  amounts  they  reiptire 
for  education  luirposes.  The  City  of 
i''iiiiiil'c<;  V.  The  Cunadian  Pacific 
h'aiheay  Co..  XII,  581. 

.\ppeal  iiending  in  Supreme  Court 
of  Canada. 


III.  Mmin  01^  .-XssF.ssMEXT. 

Description    of   Person.]    —   The 

moile  of  describing  a  person  in  the 
assessment  roll,  whether  as  owner 
nr  otherwise,  is  immaterial  to  his 
liability.  South  Xorfolk  v.  JVarrcit. 
NTH.  481. 
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Irregularities  —  /  indiKJ.J— in  a 
bill  to  aviiid  a  sale  for  taxis,  plaiii- 
titt  alicj^i-il  a>  objcctidiis  to  tlif  sale: 
Thai  the  lands  were  never  asse»ed 
accnrding  to  law.  That  the  assess- 
ment rolls  Were  never  reinrned  ac- 
cording to  law,  or  with  the  cirtili- 
c.'ite  or  oath  required  hy  law.  That 
no  taxes  were  levied  hy  the  Council 
for  either  i<SSo  or  i8Si.'  Tha',  in  the 
alleged  assessment  rolls  f(jr  the  years 
lt<«o  and  iSSi,  the  alleged  assess- 
ment and  the  levy  allegc<l  and  claim- 
ed to  have  been  made  were  of,  and 
were  assnmed  to  he  made  upon,  the 
north  half  of  the  section  as  one  par- 
cel. That  the  half-section  was  .ad- 
vertised as  one  parcel.  That  at  the 
sale  the  land  wa>  otYered  for  com- 
petition in  two  parcels  of  a  (piarter- 
section  eacli.  Th.it  the  lands  were 
tiot  advertis(d  in  the  manner  and 
for  the  length  of  time  recpiired  by 
law. 

On  ademurrer  for  want  of  eipiity — 
Held,  tliat  the  allegation-,  contain- 
C<1  ill  the  hill  were  sutVicient  in  fonn. 
and,  if  i)roved,  alleged  grounds  for 
setting  .aside  the  sale.  /v\-<'(/  v. 
Smith.   I.   341. 


\, 


/,'v-/.„.v   — 

—    Land     w.is 

taxes    of    i.'-i.'^o 

evying  a  rate 


Irregularities   — 

Statutes  Cditfiniiiiii^.  | 
sold  in  iSS_>  for  the 
and  i.SSi.  \o  li\-l;iw 
was  passed  in  either  year  after  the 
revision  of  the  assessment  roll.  The 
statute  tiien  in  force  anthorized  a 
sale  when  two  years'  arrears  were 
due.  Upon  the  deed  in  inirsuance 
of   such   s.ale   being   attacked — 

Held.  I. (Overruling  Taylor,  C.J.), 
that  the  sale  ami  deed  were  invalid. 
2.  That  the  Act  47  \'ic.,  c.  11,  s.  ,^40, 
providing  thai  "  all  lands  heretofore 
sold  for  scliool.  Municipal  ancl  other 
taxes,  for  which  deeds  have  been 
given  to  purchasers,  shall  become 
absolutely  vested   in   such  purchasers 

unless    the    validity    thereof 

has    been    rpiestioncd before 

the  1st  day  of  J;inuary,  1S85."  and 
the  Act  41)  Vic.  c.  5_».  s.  6'^.  as 
amended  by  50  Vic,  c  10.  s.  52,  only 
applied  where  there  were  two  years' 
arrears  Icgallv  due. 

Per  Bain,  j.— The  Act  51  Vic,  c 
loi.  s.   58,   which   provides  that  "  all 


assessments  heretofore  made  .and 
rales  heretofore  struck  by  the  Muni- 
cipalities are  iiereby  contirmed  and 
declared  valid  and  binding  upon  all 
liiisDii,  and  corporations  alfecicil 
thereby,"  only  extends  to  remedying 
and  supplying  irregul.irities  and  de- 
licts in  ;issessmems  juid  r.ates  th.it 
were  ;ictnally  made  and  struck  m 
substantial  conformity  with  the  di- 
rections of   tile   statutes. 

I'er  Killain,  J. — 'i'liat  .\ct  having 
bien  i)assed  after  the  execution  of 
the  <leed  could  not  operate  to  jiass 
to  the  ])urcli;iser  a  title  which  pre- 
viously he  had  not  obtainei.  Nymi 
V.  it'helnn.  \T,  sdj. 

.MVirmed,  XX '  S.  C.  R.  65. 

Description   of  Land.]    —  A   tax 

s;iK  was  lie'd  bad  because  the  land 
in  (piestion,  consisting  of  the  inner 
and  outer  two  miles  of  lot  No.  31). 
as  described  in  the  deed  and  the  ;i<l- 
vcrtisement  of  the  sale,  was  de 
scribed  siinpl\'  as  "Lot  5Q  "  on  the 
.assessment  rrtll,  and  as  this  is  not 
sullicienily  certain,  being  under- 
stood by  some  to  include  only  the 
inner  two  miles  of  the  lf)t,  it  does 
not  comply  with  the  re(|uireinent  of 
The  Assessment  Act,  th.ii  every 
piece  or  parcel  of  land  be  t.!itered 
"  hy  a  true  and  accurate  description" 
in  the  roll. 

.\nd  that  these  defects  or  irregu- 
larities are  not  cured  by  s-s.  190  .and 
igt  of  The  .\<sessment  Act,  R.S.M.. 
c  101.  as  ameiidmcd  by  55  Vic.  c 
26,  s-s.  6  and  ~,  which  on  the  auth- 
ority of  O'lirien  v.  Cof^.tieell,  17  S 
C.  R.  420;  .Ireliilhild  v.  )'t'in'ille.  7 
M.  R.  47,^  and  .llin-edy  v.  Cainf^hell. 
~  .M.  R.  5oti,  cannot  be  Iield  to  ex- 
lei:d  to  cover  irregularities  and  de- 
fects connected  with  the  assessment. 
the  imposition  of  the  rate,  and  other 
steps  required  to  be  taken  before 
the  land  could  be  sold  for  taxes. 
WiiitDii  v.   I'illeiietn-e,  X,  21,1. 

Description  of  Land.  ]  —  T  h  e 
piaiiititf  and  the  former  owner  had 
received  ntiticcs  of  the  assessment 
from  year  to  year  and  had  ne\  er  a|)- 
pealcd  therefrom,  and  although 
these  notices  in  some  respects  de- 
scribed her  land  inaccuratelv,  it  was 
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adiiiitud  that  the  descriDtioii  of  the 
land  in  llic  ailvcrlisemciil  of  llic  sale 
was  corrcol.  At  tli'-  trial  a  good 
deal  (>{  evidence  was  given  for  the 
inirpose  of  showing  that  the  north 
and  south  boundaries  of  the  proper- 
ty ill  (|ue>tion,  as  described,  were 
entirely  ditTerent  from  the  boundar- 
ies as  laid  out  on  the  ground  and 
occupied  by  the  buildings;  but  the 
Judge  found,  as  a  fact,  tliat  the  only 
proved  discrc()ancy  in  the  boundar- 
ies was  on  the  eastern  side  of  the 
property,  where  a  slight  error,  not 
exceeding  three  feet,  had  been  made, 
which,  however,  was  unimportant 
otherwise. 

Held.  that,  as  the  owners  had  nev- 
er objected  to  the  assessuu  iits,  and 
a  conveyance  of  the  land  by  the 
plaintiff  by  the  description  in  the  as- 
sessment rolls  would  have  been  ef- 
fectual to  transfer  all  r)f  her  land  in 
(|uestion  excepting  a  little  on  the 
eastern  side,  the  assessment  was 
equally  effectu.il  to  charge  all  the 
land  which  the  Court  could  see  was 
cle.'irly  included  in  the  (iescriplion. 
piid  an  injunction  should  not  be 
gr.-iiiied,  but  the  plaintitY  should  be 
left  to  anv  remedy  slii-  mght  h;ive  at 


law.     Sclnillr 


■///otc; 
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IV.     DiSTRF.S.S. 

Overcharge  _  Justification  — 
Pli'tuiiiii;  —  Ih'iiiand.] — The  defen<l- 
ants'  treasurer  served  a  demand  for 
(layment  of  taxes  upon  the  plaintiff 
in  the  form  set  out.  .\  portion  of 
the  total  amount  demanded  was  not 
properly  chargeable:  but  one  of  the 
items,  viz..  the  taxes  f(u-  1SS4,  was 
Kg;dh  (\uv.  and  appeared  separately 
and  clearly  specifu'd. 

Held.  I.  That  there  was  no  suffi- 
cient demaufl,  even  for  the  1884  tax- 
es. 2.  If  the  demand  could  have 
been  sustained,  a  sei/^ure  and  sale 
for  the  whole  amount  would  have 
given  the  plaintiff  an  action  for  ex- 
cessive seizure  and  sale  only.  3, 
Jiistitication    for   trespass,    in    such   a 


case,    must    be    jileaded.        Footc    v. 
Muniiif'itlily  of  Hlanclmrd,  W .  460. 

See  also  McKae  v.  Corbelt,  \'l,  4JO. 


\ .   Reioveuv  ok   Refunding  of  T.\x 
Paid. 

Voluntary  Payment— /:r<H//'/it^*i 
from  laxatiiiii  —  Crown  Lands  — 
.  Issessuient  of  IUtr^aince.i'  Interest.] 
— The  Can.'idi.ui  I'acitic  Railway 
Company  by  its  contract  with  the 
Crown  was  entitled  to  a  grant  of 
lertain  lands  upon  completion  of 
Certain  portions  of  the  railroad,  and 
these  lands  were  exempted  from  tax- 
ation for  twenty  years  from  the 
grant  thereof  from  the  Crown,  un- 
less sooner  solil  or  occiipie<l.  This 
contr.act  was  ratifietl  by  statute. 
After  the  making  of  said  contract, 
but  before  the  patent  for  the  l;mds 
h.'id  been  issued,  the  defendant 
Municipality,  wi'.hin  which  the  binds 
in  fjuestion  lay,  assumed  to  tax  cer- 
tain parcels  of  the  said  lands,  and 
afterwards  sold  them  for  taxes.  The 
Judge  at  the  trial  found  that  the 
Railway  Company  had  performed  its 
(lart  of  the  coiUract,  entitling  it  to  a 
gram  f>f  said  lands  before  the  sale 
was  held.  Shortly  before  the  time 
for  redemption  expired,  the  Railway 
Comiiany  paid  '.he  taxes  lo  the  Mun- 
icipality under  protest  to  avoid  tax 
deeds  being  issued,  and  afterwards 
brought  an  action  to  recover  the 
iiHiney. 

Ifeld.  I.  (  Kill.uu,  J.,  dissenting), 
thru  the  plaintilT  was  entitled  to  re- 
cover. 

_'.  (Killam.  J..  du''itan'e).  that  the 
li'aintiff  had  an  iiiK  res'  i;i  the  land." 
(jrior  to  p.'iteni   issuing. 

,^  (Killam.  J.,  di-senting).  that 
under  the  terms  of  the  contract  the 
lands  were  exempt  from  taxatioii 
from  the  date  of  the  contract  until 
tweiuy  years  after  the  issue  of  the 
patent,  unless  sooner  sold  or  occu- 
pied. 

4.  (Killam,  J.,  dissenting),  th:it 
the  money  was  not  |iaid  voluntarily, 
and  might  be  recovered  back.    Cana- 
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ilidii  Pacific  h'ailicay  Co.  v.  Burnett, 
5   M.  R.  .105,  followed  aiu!  aiiprovt'rl. 

/'cr  Killam,  J. — i.  That  iliu  ex- 
emption frcjiii  taxation  was  limited 
to  a  period  of  twenty  years,  rumiing 
from  the  Crown  grant,  and  did  nut 
ajjply  lo  the  iiiterv;d  between  the  date 
of  contr.'u't  and  the  issue  of  the  jial- 
tnt.  2.  That  if  the  plaintiff  h;id  an 
interest  in  the  land  prior  to  patcm, 
tliat  iincrest  was  taxable,  and  if  not. 
the  payment  was  voUnuary  ;  in  either 
event  the  money  conld  not  be  recov- 
ered back.  CaiHidiaii  Pacific  Rail- 
way Co.  V.  The  Rural  Muiticifality 
of  Cnruz^-atlis,  VH.   i. 

Affirmed,  XIX  S.  C.  R.  701. 


VI.   S.M.r.  or  Land  for  Non-Pay- 
ment OF  Tax. 

Advertisement.]  —  The  fact  that 
the  Gazette  was  not  published  in 
three  consecutive  weeks  prior  to  the 
.sale  was  no  snfiic:  nt  excuse  for 
non-com|)liance  with  the  statute. 
(jcniiinil  V.  Sinclair,  I.  85. 

Advertisement.] — Where  the  -.d- 
vcrtisement  publisiied  h;id  no  proper 
descrijjtion  of  the  lands  mentioned 
in  it,  and  the  reason  why  the  taxes 
had  not  been  collected  was  not 
stated. 

Held,  a  fatal  objection.  Where  a 
sale  took  place  on  3rd  March,  and  an 
advertisement  appeared  on  i5tli, 
22nd  and  jSth  I-'ebruary.  it  was  not 
advertised  "  at  least  three  weeks  in 
succession,"  as  required  by  the  stat- 
ute. Farmers'  and  Traders'  Loan 
Co.  V.  ConL'lin.  I,  181. 

Advertisement  _  Time.] — Lands 
were  advertised  for  sale  for  taxes  in 
two  numbers  of  the  Gazette,  Init 
those  numbers,  although  dated  upon 
certain  days,  did  not  in  fact  issue 
until  later  dales — dates  too  late  to 
comply  with  the  statute.  L^pon  a 
motion  for  an  injunction  to  stay  the 
sale — 

Held,  (i)  that  the  statute  was  not 
sufficieinly  complied  with,  but  (2) 
that     insufficient     advertising    would 


not.  under  the  present  statutes,  ren- 
der the  sale  void,  and  that  therefore 
no  injunction  to  stay  it  should  In- 
granted.     Wood  V.  Birtle.  W ,  415. 

Dividing  Parcels.]  _  //,■/,/.  ii,;u 
where  land  was  assessed  as  one  par- 
cel, a  treasurer,  when  selling,  has  ikj 
right  to  offer  it  in  two  or  more  par- 
cels.    Reed  v.  Smith,  I,  341. 

Confirmation  of  Sale — Construc- 
tion of  Statute — "Sale."] — A  statute 
provided  that  no  "  sale  "  of  kind  for 
taxes  should  be  impeached  because 
of  the  addition  of  interest  tcj  the  tax- 
es. ,\  bill  was  filed  to  prevent  the 
execution  of  a  tax  tleed  'i'  pursuance 
of  a  sale  on  the  ground  mat  such  an 
addition  h;ul  been  made. 

//(■/(/.  that  the  statute  was  not  con- 
fined in  its  operation  to  a  sale  coin- 
])leled  by  conveyance,  but  made  valid 
the  sale  itself.  Schultc  v.  The  City 
of  U'innipCi^.  \T.  269. 

Purchase  by  Wife  of  Mort- 
gagor— Purchasers  for  1'alue  With- 
out Xotiee  —  A'u  Lien  for  Money 
/'aid.]  —  The  plaintiff's  claim  wa.-> 
for  foreclosure  f)f  a  mortgage  made 
by  the  defendant.  O.  G.  Rutlcdge. 
and  possession  of  the  land.  Hi< 
wife,  who  had  before  the  making  of 
the  mortgage,  purchased  the  land  at 
;i  sale  by  the  .Munici])ality  for  arrear- 
of  taxes,  and  one  Lawlor.  who.  ha\ - 
ing  i)urchased  the  tax  sale  certiti- 
c.'Ue  from  one  McCubbin,  to  whom 
it  had  been  assigned  liy  Mrs.  Rut- 
ledge,  had  afterwards  obtained  a 
dL'cd  from  the  Municipality  for  the 
land,  were  made  parties  defendant 
in  the  action.  The  statement  of 
claim  made  a  number  of  allegations 
with  a  view  to  showing  that  the  pur- 
chase at  the  tax  sale  was  invalid 
as  against  the  plaintiiT  generally, 
and  claimed  that  the  tax  deed  to 
Lawlor  was  void,  but  did  not  form- 
ally ask  to  have  it  set  aside,  though 
it  concluded  with  the  general  prayer 
for  further  ielief. 

Held.  1.  When  the  tax  sale  took 
place,  tne  wife  of  the  mortgagor  was 
as  free  as  any  stranger  t(j  acquire 
for  her  own  benefit  any  title  to  or  in- 
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'.Licsi  ill  ilic  hiiul  paraniouni  u>  that 
(jf  tilt"  iimrtgage'.',  either  l)y  using 
money  of  licr  own.  if  slie  had  any,  or 
i)y  inducing  a  tliird  iiarty  to  advance 
it  on  her  separate  account,  provided 
the  transaction  was  not  merely  col- 
orable and  really  carried  out  on  be- 
half of  (he  mortgagor. 

2.  There  was  not  sufiicienl  evid- 
ence of  any  trust  as  between  the  de- 
fendant I.awlor  and  the  Rutledges. 
and  for  all  that  appeared  in  the  evi- 
dence there  was  in  actual  sale  of  the 
tax  sale  certiticate  and  the  rights 
conferred  by  it  to  Lawlor  for  valu- 
able consideration,  and  the  onus  was 
r.ot  thrown  upon  him  to  prove  that 
Mrs.  Rutledge  acted  on  her  own  ac- 
count and  not  as  agent  for  her  hus- 
band in  making  the  tax  purchase. 

3.  Although  .Mrs.  Rutledge.  by  her 
conduct  after  she  had  purchased,  in 
conceding  the  fact  from  the  mort- 
gagee at  a  time  when  in  the  opinion 
of  the  Court  she  ought  to  have  dis- 
closed it.  had  disentitled  herself  to 
proceed  with  her  purchase  and  ac- 
quire a  valid  title  as  against  the 
mortgagee,  yet  it  did  not  follow  that 
a  i)erson  purchasing  her  apparent 
rights  under  the  tax  sale  certificate 
for  value,  and  without  notice  or 
knowledge  of  her  si)ccial  incajiacity, 
might  not  have  acquired  a  title  un- 
der a  tax  deed  wliich  would  have 
cut  out  the  plaintiff's  mortgage. 

4.  The  case  did  not  come  within 
section  186  of  The  .Assessment  Act, 
and  Lawlor  was  not  entitled  to  any 
lien  on  the  land  for  the  taxes  paid 
as  against  the  plaintiffs  mortgage. 

Judgment  for  foreclosure  in  the 
usual  form  with  a  declaration  that 
any  title  to  the  lands  in  question 
which  Lawlor  took  or  held  under 
the  tax  sale  deed  was  held  by  him 
subject  to  the  plaintiff's  mortgage. 
Day  V.  Kutli'df^c,  XIL  290. 

Affirmed.  XXIX  S.  C.R.  441  :  ^"/'. 
iioin.     La'd'lor  v.  Day. 

Purchase     by     Municipality   — 

Assif;>tnir)it  of  Certificate.]  —  The 
lands  in  question  w'cre  sold  for  ar- 
rears of  taxes  by  the  Municipality  of 
St.  Laurent.  At  the  tax  sale  the 
Municipality    became    the    purchaser 


under  the  provisions  of  section  b^() 
of  The  Municipal  .Vet,  iS8().  It  sub- 
sequently assigned  the  tax  certificate 
to  X.,  to  whom  a  tax  deed  was  i>- 
sued.  N.  conveyed  to  A.,  who  ai>- 
I'lied  for  a  certificate  of  title  uiuKr 
The  Real  I'roperty  .vet.  iSSij,  and 
contended  that  he  was  entitled  to  re- 
ceive from  the  district  registrar  (un- 
der section  57  of  The  Real  Property 
Act)  notices  to  be  served  on  all  i)ir- 
sons  who.  except  for  the  tax  deed, 
would  be  interested   in    said   lands. 

On  a  reference  by  the  district  r.,- 
gistrar — 

Held,  that  .v.  was  entitled  10  re- 
ceive said  notices  for  services.  /\<' 
.Ulan.  \TI.  j8. 

Irregularities  —  Warrant.]  — 
That  the  absence  of  ;i  warraiU  fmm 
a  justice  of  the  peace  to  the  secre- 
tary-treasurer, and  of  a  return  by  thi.' 
latter  to  the  trusties,  are  each  fat.il 
to  the  \alidity  of  the  sale.  Geniineil 
V.   Sinclair.   I,   85. 

Irregularities  —  Orercliarf^e  — 
t'urnisliin<;  Lists  to  Clerks — Method 
of  Sale  —  Sale  for  Xoniiiial  Price — 
Xaine  of  Corporation — Adoption  of 
Seal — Onus  of  Proz'infi,  Invalidity- 
Bill  Attacking  Void  Transaction. \  — 
Lands  were  by  virtue  of  the  l(3cal 
statutes  liable  in  1885  to  be  sold  for 
taxes.  Furnishing  to  the  Municipal 
clerks  lists  of  lands  in  arrear  under 
section  272  of  the  Act  of  1S83.  and 
section  280  of  the  Act  of  18S4,  is  not 
a  condition  |irecedent  to  the  sale  of 
land  for  taxes. 

Per  Dubuc,  J. — Any  such  objection 
would  be  cured  by  the  .\ct  of  18S6. 
s.  67^,  as  amended  bv  the  Act  of 
1887.  "s.  52.  Under  the  Act  of  1884. 
the  treasurer,  in  selling  lots  not  di- 
vided into  legal  sub-divisions,  should 
determine  wliether,  having  regard  to 
the  interests  of  both  owner  and 
Municipality,  he  will  olYcr  the  whole 
I)arcel  of  land  or  some  definite  part. 
Having  so  determined,  he  should 
sell  for  the  highest  price  obtainable, 
lie  is  not,  however,  "  bonnd  to  en- 
fiuire  into  or  form  any  opinion  on 
I  he  value  of  the  land."  .'\nd  not 
having  done  so.  forms  no  reason  for 
avoiding  the  sale.     Land  worth  $700 
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was  sold  for  taxes  for  tliu  Mim  ui 
$1".  The  evi'leiice  sliowed.  liow- 
cviT,  llial  tliere  was  great  ilit'tkulty 
in  selling  lauls  at  all. 

Held,  that  these  facts  tliil  iidt  show 
that  the  sale  was  not  ci>ii<liictc(l  in  a 
fair,  open  and  '-roper  manner. 

The  amount  ior  whiiii  I.iikN  were 
sold  for  taxes  w;i  >  ilUjjaily  increas- 
ed hy  the  additiiiii  of  inlercNi. 

Ui'hi,  not  to  invalidate  the  sale. 
(.S'(-i'  I'luit  \.  Hldiiilnird.   I\',  4^)0.) 

I'll'  Killani,  J. —  i.  In  a  suit  at- 
tacking a  tax  sale  deed  the  onus  of 
proving  iis  invalidity  is  upon  the 
plaintiff.  J.  A  hill  to  set  aside  a  tax 
sale  deed  .illetted  ihat  the  otTicial  who 
conducted  the  >ale  had  no  anlhority 
to  do  so,  and  thai  the  deed  was  not 
executed  liy  the  ollicers  or  under  the 
sial  of  the  prii|)cv  Municipal  (jirpor- 
aiion, 

(JiKcrc — Whether  it  thus  appearing 
that  the  deed  was  wholly  void,  a  hill 
wiiuld  lie  to  have  it  >o  declared? 
The  Mnnici|)ality  of  Kildonau  was 
not  dissolved  hv  The  .Municipal  .\ct. 
iSSM..     .Uc/v'ci-  V.  Corhclt.  IV.  4(10. 

Irregularities  Warrant.]  —  \ 
tax  s.ale  was  held  had  hecause  the 
warrant  given  hy  the  reeve,  author- 
izing the  tre.isnrer  to  hold  the  tax 
sale,  was  dated  iSth  .\ugusi.  iSiji. 
and  professed  to  he  given  under  The 
Mimicipal  .\ct  f)f  i8.%.  which  had 
been  npcaled  hy  The  .Municipal  .\ct 
of  i8go,  wdiich  came  into  force  he- 
fore  the  date  of  the  warrant,  and 
such  warrant  conferred  no  authority 
upon  the  treasurer  to  sell  the  land  in 
question.      Xaiiloii  v.    /  'illciit'inw   .\ . 

Irregularities  —  Xo  Rcf^ort  by 
Court  of  N,-:'ision — .liiihigitoiis  By- 
Lati'  —  Salr  of  T:k'o  Parcrls  May  be 
Good  for  Our.  Althouvji  Had  for  the 
Other  I'areel.]  —  This  was  a  suit  in 
erpiity  to  have  a  tax  sale  deed  of  the 
west  half  of  .section  22-7-S  W.  de- 
clared void  and  set  aside  as  a  cloud 
on  plaintilT's  title.  The  northwest 
quarter  was  only  granted  hv  the 
Crown  on  JQth  October.  iSSS.  hut  it 
and  the  other  ipiarter  were  sold  to- 
gether in  iSqo  for  arrears  of  taxes 
for   1S.S8  ami   i.'^Sq. 


Held,  that  the  sale  of  the  north- 
west ipiarter  was  void,  becau.-.c  tiie 
land  was  not  subject  to  be  taxed  in 
the  year  iSX,S,  but  that,  followiij 
Sehitltc  V.  .Uhneay.  X.  .M.K.  jji.  the 
tax  sale  in  (ptestion  might  have  been 
good  as  to  the  southwest  ipiarier; 
but    for  the  other  objecticjus— 

Jleld,  however,  that  the  sale  was 
void  on  the  following  groun(is:  i. 
That  there  was  no  record  in  the  pro- 
ceedings of  the  .Municipal  Council  of 
any  report  to  the  Council  by  the 
Court  of  Revision  as  re(piired  by 
section  s.Kf)  of  The  .Municipal  .Act 
I  lien  in  force.  The  minutes  showed 
that  the  Council  iiad  resolved  itself 
into  a  Court  of  Revision,  that  the 
Court  of  Revision  had  dealt  with  the 
apiieals  bio\ighi  before  it,  ami  th.it  a 
notion  h;id  bien  carried  "thai  llic 
Court  of  Revision  do  now  adjourn." 
followed  immediately  hy  a  nioii^m 
"  that  the  Council  now  l,'d<e  up  the 
general  business."  but  there  was  no 
mention  of  any  report  to  the  C"<nin 
cil  hy  the  Court,  j.  That  the  r.nte 
by-law  passed  by  the  Council  for  the 
levying  of  taxes  in  1HS8  was  aiiihig- 
tious,  providing  merely,  "  that  a  rate 
of  six  mills  he  struck  for  general 
purposes,"  and  other  ratis  of  so 
ni.'iny  mills  and  fractions  of  a  mill 
for  other  purposes,  not  sayinu; 
whether  these  mills  were  to  he  lev- 
ied on  each  section  or  quarter-sec- 
tion or  u|)on  each  inhabitant  or  upon 
every  dollar  in  value  of  property; 
and  although  hy  .section  60,^  of  the 
said  .^ct  taxes  were  rerpu'red  to  be 
levied  equally  on  all  taxable  proper- 
ty in  the  proportion  of  its  value  as 
determined  bv  the  assessment  roll  in 
''orce.  yet  following  the  princijile  laid 
down  in  the  case  of  O'firieii  v.  Coi-s- 
well.  17  S.  C.  R.  420.  it  could  not  be 
assun  "d  that  the  rate  was  imended 
to  be  struck  upon  every  dollar  of 
value,  as  enactments  imposing  and 
regulating  the  collection  of  taxes  are 
to  be  construed  strictly,  and  in  all 
cases  of  ambiguity  which  may  arise, 
that  construction  is  to  be  adopted 
which  is  most  favorable  to  ihe  sub- 
ject.    Colqiihoitn  v.  Driscoll,  X,  254. 

Irregularities  —  Conducting  Sale 
in  a  Fair  and  Open  Manner.] — This 
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was  an   isMii"   iiiKlcr   Tlie   Real    I'rD- 
pirly    Act    Id    <lott.rmiin.'   the    validity 
ijf  a   >ak'  i)t    laii(l.>    fur   taxes  due   to 
tile      MiiiiiL-ipaliiy      ut      Winchester. 
Section   154  of  The  Assessment  Act 
provides    that   a    sale    for   arrears   of 
taxes   shall   take  place  at   such  jjlacc 
as  the  Council  shall  hy  resolution  or  I 
liy-law   ai)piiiiit.  or  in  the  ahsence  of  j 
such     aiipointniint,    at    >uch     iiul)lic  ' 
lilace    in    the    a>si/e   inwn    or   city   of  j 
the     judicial      districi     wherein     the  | 
Mtniicipaliiy    i>    >ituatcd    as    may    he  1 
cliosin   liy   the  treasurer.  \ 

The    Councd    did    n^t    app'iinl    any 
pl.icc  for  the  holditifr  nf  tjie  >ale.  and 
the    treasurer    appointed    the    sale    to  1 
take   place   at    a    >mall     hall     in     the  j 
Mmiicipaliiy.    an<l    not    at    the    assize 
town  or  city   t.f  the  judicial   district,  ' 
which    is     Hraiidoii.      Moreover,    the  1 
>ale  hefjan  ;it   11  o'clock  in  the  morn- 
iiiji.     was    continui'd     tnr    :il)out    an 
hour,    and    then    llu'    .iiictioiicer.    offi- 
cials ;md   audience  all   went   ;iway   to 
dinner  ;iiid  were  ahsent  for  ahout  an 
hour.  durin;j;  which  time  no  one  was 
left  in  charge  of  the  hall,  which  was 
locked  up.  nor  was  any  notice  put  up 
at    the    dooi     with    refirmce    to    the 
sale,    and    the    land    in    (jUestion    was 
sold    after   the    s.de    w.is    resumed    in 
the     afurnoiii).     .'iml     for     just     the 
amount  ni  the  t;ixes. 

//(•/(/.  that  under  these  circum- 
st.'inces  it  could  not  he  considered 
that  the  s;ile  had  heen  conducted  in 
a  fair  and  open  m.amuT.  and  that 
under  stciiou  lOO  of  The  .Assess- 
ment .Act  it  should  he  set  a<ide  and 
a  verdict  entered  fnr  defendants  as 
morttjaKees.  Scott  y.  hiif^crial  l.ihiii 
CiK.   Xr.    ion. 

Irregulnrities  _  .V,i  Direction  to 
'rrcdsiirrr  —  Only  Oiir  List  .liitlior- 
ir.cil  — •  Xo  Pirrction  as  to  .Idrcr- 
tisciii''  't  — ■  .V('  .liitliorify  to  Biil  for 
Muiiiiif^tility  —  Coiiftrtniuii  Stat- 
/(?('.?.  |  — Issue  under  The  Rial  Pro 
perty  .\ct  hetween  plaintiff  cliimini.; 
under  a  tax  sale  deed  and  defi'iidaiu 
the  owner   suhject  to  the  tax   sale. 

//('/(/,  that  the  tax  sale  sho-tld  he 
set   aside  on   the   following  grour.ds: 

I.  No  resolution  of  the  Council  of 
the  Municipality  was  passed  a<  re- 
nuircd  hv  The  Assessment  .\c'.  R.  S. 


.\l.,  c.  101,  s.  14S,  directing  the  treas- 
urer l<i  prepare  a  list  of  lands  lialilc 
to  111.-  s(»ld  i(jr  taxe.s  prior  to  the  pre- 
paration of  same,  or  until  after  the 
reeve  had  signed  the  warrant  to  the 
treasurer  to  proceed  with  tiie  sale. 

J.  Only  one  of  the  two  lists  ni 
lands  for  sale  was  authenticated  hy 
the  signalure  of  the  reeve  and  the 
seal  of  the  M  .nincipalily.  whereas 
section  14S  nf  liu  .\ot  re(piires  that 
holh  lists  should    le  so  .intlunticiicd. 

,V  There  was  no  resuluiioii  of  the 
Council  (hrccting  the  treasurer  in 
what  newspaper  the  adveriisemeiit 
of  the  sale  should  he  puhlishcil,  as 
the  statute  re(|uires  when  then'  is  iki 
newspaper  |iulilislied  in  the  .Munici- 
pality, as  in  this  case. 

4.  \!  the  sale,  the  land  w;is  lnuiKht 
for  the  .Municip.aiity.  hut  no  resoir- 
tion  was  passed  liy  the  Council  )HM<jr 
to  the  s;de  authorizing  the  reive  nr 
I'.ny  other  nn'iiiher  of  the  Council  ■> 
attend  ;ind  hid. 

//('/(/,  alsii.  that  the  ilTect  of  sec- 
lidiis  ii)0  and  Hjr  of  the  .Net,  as 
.'imendecl  liy  3;  \'ic..  c.  J(i,  s--..  (,  .-nid 
7,  is  to  remedy  <iidy  irregularities 
and  not  .ahsolute  nullities,  anil  not  to 
\alidate  sales  maile  on  the  hasis  of 
ahsi>lutely  voi(l  prociedings,  ;i-i  in 
this  case.  TctrauU  v.  I'nu^hon,  XII, 
456. 


\'\\.     Rr.liF.Ml'TION'. 

Of  Whole  by  Owner  of  Part  — 

Lieu  for  Iscdoiij'tiou  .l/(i;i('y.  I  —  F. 
and  .S.  iointly  owned  certain  laiul. 
This  land  they  snhseciuently  suh- 
dnided,  e;uh  taking  one-half,  and 
the  proper  c invevanc<.s  were  made, 
'ihe  !;md  was  afterwards  sold  for 
taxes  in  one  p.arcel.  F.  redeeniod 
the   whole. 

Ilrld.  th.at  V.  was  entitled  to  a  lien 
on  ."^.'s  land  for  the  proportion  of  the 
ledimption  money  chargeahle  to  that 
land.  Payne  v.  Goodyear.  26  I'.  C, 
R.    44S.    discussed   and   distinguished. 

Where  land  has  heen  sold  for  tax- 
es in  'iiie  parcel,  ditTercnt  fiarts  of 
which  were  owned  hy  separate  own- 
ers, an  owner  may  not  redeem  his 
part     witlimit     redeeming    the    whole 
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unlc>s  tlic  liiiid  was  c.iini)fiM-d  dt 
irorc  llum  nuv  lot  or  p.'irccl  accord- 
ing to  a  rigistored  plan  as  provided 
for  1)V  section  0(j^(  of  The  Municipal 
Act.  '1880. 

Tiic  provision  in  ^cctinn  0,?8.  for 
tlic  paynuMit  of  the  pruporiionatc 
amount  of  laxcs  cliarncalilc  ui)on  any 
snli-divi-ioii  only  aiipliis  tn  tlu'  pay- 
ment of  taxes  liefiin-  sale.  I'tnui'iti 
V.   .V,7//r//r,    \'I1.   45S. 


\'lli,    TiTi.K   AMI   KuiiiTs  ()i-   Tax 

I'llKIIASF.K. 

Action  for  Not  Executing 
Deed.  I  —  A  statute  autlmri/inp;  the 
sale  of  land  for  taxes.  i)r(i\ide<l  that 
the  deeds  "  shall  he  executed  hy  the 
reeve  and  treasurer,  and  under  the 
sells  of  the  Municipalities  resjiec- 
tively."  In  an  action  against  a  Mun- 
icipalitv  for  a  refusal  to  execute  a 
deed—" 

If  eld  (Kiilatu,  J.,  dissenting,  and 
ariirniiiig  Duhuc,  J.),  that  the  action 
would  not  lie,  for  the  deed  ought  to 
be  executed  hy  the  reeve  .and  treas- 
urer and  not  by  tiie  Municipality. 
McLrlhiit  V.  The  Municipality  of 
Assiiiihoia,  V,   127. 


IX.  Tax  Df.f.i.s. 

Execution  by  Successor  of  Sell- 
ing Treasurer.]  —  A  tax  deed  re- 
cited that  "  Ci.,  tlien  treasurer,  etc.," 
sold  tlie  lands,  and  proceeded  "Xow 
know  ye  that  I,  G..  treasurer,  in  pur- 
suance of  such  Act,  do  hereby 
grant."  etc.  The  tcstiitinn  clause 
was:  "In  witness  whereof,  I,  G., 
have  hereimto  set  my  hand  and  aftix- 
cd  the  seal  of  the  Municipality,  this," 
etc.  It  was  signed,  "  G..  treasurer 
of  Municipality  of  S.  and  S.,"  and 
tiie  seal  of  the  Municipality  was  af- 
fixed. G.  was  not  the  treasurer  who 
sold,  but  his  successor. 

Srnil'lc — The  deed  was  invalid. 
Fannrrs'  and  Traders'  Loan  Co.  v. 
Conklin,  I,  181, 


Use  of  Seal  of  Former  Munici- 
pality.] _  At  the  tiial  of  an  issue 
uiKler  Tiie  Real  Property  .\ct,  the 
plaintiff  dainieil  the  land  in  nues- 
tion  under  a  ta.\  sale  deed  from  the 
Kural  .Municipality  of  St.  l-'rancm. 
Xavier.  The  defendants  were  tlie 
owner>  of  the  lam!  at  tiie  time  of 
the   tax  s.'ile. 

\o  evidence  was  given  to  sh'Av 
th.at  the  tax  s.'ile  deed  had  been  luadi- 
and  executed  in  dupliciie  as  requir- 
ed by  section  1S87  of  The  .\sscss- 
iiunt  .Act.  R.  S.  ^l,,  c.   101. 

Held,  that  this  was  lui  objection 
to  the  v.'ilidity  of  tiie  sale. 

The  old  seal  of  tiie  .Municipality 
had  i)eeii  used  for  the  deed,  wiiil-t 
the  name  of  the  .Municipality  ii.i.l 
been  ciianged  by  the  siatuiory  addi 
tioii  of  tin-  Word  "  rur.d."  'flic 
.Municipality  had,  Imwever,  ;iiloptr.l 
.-iiid   u>ed   the  old   seal. 

Held,  following  McKac  v.  Corbcli. 
U  -M.  R.  426,  that  tliis  objection  was 
not  fatal  to  tiie  deed.  Santon  v. 
/  'iUcucux'i'.  X,  213, 

Deed  as  Evidence  of  Proceed- 
ings —  Onus,  (if  />,'(»/■. |  — In  an  i- 
sue  under  Tie  i'le.al  Property  .Act  a- 
to  the  ownership  of  certain  lands,  tlu' 
plaintiff  claimed  title  under  a  tax 
sale  dee'd  from  tiie  mayor  and  treas- 
urer of  the  City  of  Winnipeg. 

Held,  that  the  onus  was  on  the 
plaintitT  to  prove  tlie  assessment,  tlic 
imposition  of  the  rate,  and  tiie  tak 
ing  of  every  step  which  it  was  hy 
statute  necessary  to  take,  for  impo^ 
ing  the  tax  and  making  it  a  iiindiiii; 
ciiarge    on    the    land.  Doc   Ijrin. 

Bell  V.  RcaiDHorc.  ,1,  O.  S.  243 :  Mc- 
Kay V.  Cryslcr.  3  S.  C.  R.  436:  and 
O'Brien  v.  Cfl};swell.  17  S.  C.  R.  4.^0. 
considered  and  commented  on.  .11- 
loway  V.  Canifhell.  \'II,  506. 

Ev^.dential  Value.]  —  Under  our 
.Acts,  a  tax  sale  deed  is  conclusive 
evidence  of  the  validity  of  the  sale, 
and  of  all  the  prior  proceedings  in 
and  ai>out  the  sale,  but  it  is  not  even 
prima  facie  evidence  of  tiie  assess- 
ment or  of  tiic  imposition  of  the  rate. 
.Irchibald  v.   Youillc,  VII,  473. 

And  see  Schultc  v.  Allozvay,  X,  221. 
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X.   AcTif)N.s,   Injunctions,   Ivrc. 

Injunction  —  To  Stay  Sale  — 
J/'/'i'i//  til  Ci'itrt  of  Revision.]  — An 
injunction  may  he  grantt-d  tu  rotraiii 
a  tax  sale.  The  limits  of  siidi  jiir- 
is(hcti(in  (Uscusscd.  It  i>  tioi  ncccs- 
>ary  tliat  exc'mi)ti'in  frmn  taxatinn 
should  ho  lai-L'il  ln-fure  the  Court  of 
Revision,  and  tiie  party  wronj^ly  as- 
"e>sfcl  is  111  it  e>to|ii)ed  by  nut  tai\inj; 
that  step.  Canadian  I'acific  Rathvay 
C<i.  V.  Caik;ary.  V,  37. 

Time.)  —  //,•/(/.  that  where,  on  a 
lax  >alc,  the  deed  was  flaled  on  I5tli 
(X'toher,  iSSi,  and  a  suit  was  begun 
on  14th  October,  i88_',  tlie  suit  w;is 
httjun  "  witliin  one  year  from  tlie 
execution  of  the  deed,"  as  pruvided 
by  the  statute.  Farmers'  and  Trad- 
ers' Loan  Co.  v.  Conklin,  I,  181. 

Costs.]  —  Wlure  a  purchaser  at  a 
lax  sale  is  not  a  p.irty  to  any  irregu- 
larity or  impropriety,  he  will  not  be 
ordered  to  pay  the  costs  of  a  pro 
eonfi'ssii  suit  to  set  it  aside,  unless 
he  has  been  alYorderl  an  opportunity 
of  inves'igating  the  matter,  ,ind 
electing  to  abandon  any  claim  with- 
out suit.     lUanchard  v.  Scanlan.  Ill, 

Action  by  Owner  Against  Mun- 
icipality for  Compensation  — .Ir- 
''itration.  —  Where  the  owner  of 
land  which  has  been  sold  for  arrears 
of  taxes,  when  ik^  taxes  were  due 
thereon,  caimot  recover  it  back  by 
reason  of  its  having  been  brought 
under  the  operation  of  The  Real 
Property  Act,  his  right  of  ac- 
tion against  the  Municipality  lUi- 
der  section  192  of  The  .\ssess- 
ment  Act,  R.  S.  M.,  c.  101.  for  the 
loss  or  damage  sustained  by  him 
on  account  of  such  sale,  is  not  com- 
plete until  the  amount  of  the  indem- 
nity to  be  paid  is  first  settled  in  the 
manner  pointed  out  by  that  section, 
nairely,  either  by  agreement  or  ar- 
bitration ;  and  where  the  plaintiff,  in 
his  declaration  claiming  damages 
under  that  section  for  the  wrongful 
sale  of  his  lands  by  the  defendant 
Municipality  for  alleged  arrears  of 
taxes,    showed    that    the    lands    had 


been  brought  under  The  Real  Pro- 
perty .\ct  by  the  tax  purch.iser,  but 
did  not  show  any  agreeiiieiil  with 
deliudaiits  as  to  the  amount  of  in- 
lUnmity,  nor  that  any  arbitration 
had  been  held  io  ascertain  such 
amniint,  a  demurrer  was  allowed, 
Clfnii'H.i  \.  St.  .Indri'w's,  .\1,   111. 

Offer       to       Refund       Purchase 

Money  _  R.-mcdy  at  /.citi'.  |  —  The 
pi;iintitT'>  bill  alleged  that  the  de- 
fendant, the  City  of  Winnipeg,  b.ul 
-old  the  plaiiitit'f>  land  to  the  de- 
I'liidaiit  .\llo\\;ty  f(ir  arrears  of  tax- 
(■-,  but  that  the  assessments  bad 
been  ilefective  ;ind  did  not  properly 
iir  Mil'tk-iently  describe  the  plaintiff's 
land,  and  that  the  description  in  the 
assessment  notices  included  other 
property  not  claimed  by  the  plain- 
tiff and  did  not  include  all  of  her 
projierty  sold;  also  that,  in  con>e- 
(|i;ence,  there  were  no  taxes  legally 
in  arrear  and  uniiaid  at  the  time  of 
the  -ale,  ;ind  that  -uch  s.ile  was  a 
wholly  \nid  i)rooeeding;  and  an  in- 
junction was  claimed  to  [)reveiit  the 
City  of  Winnipeg  from  carrying  out 
ilie  .-ale  by  giving  a  conveyance  of 
the  land  to  the  purchaser. 

Held,  that  it  was  not  neccessary 
that  the  bill  -hould  contain  an  offer  to 
p;iy  the  purchaser  the  amount  paid  by 
him  at  the  sale,  and  sulisequently 
for  taxes  and  otherwise,  notwith- 
standing s.  1S6  of  The  -Assessment 
.\ct.  R.  S.  M..  c.  loi,  because  that 
section  does  not  apply  where  there 
arc  no  legal  arrears  of  ta.xes,  as  the 
I'ill  in  this  case  alleged. 

That,  althiiugh  the  plaintitT  might 
have  ;i  remedy  at  law  by  redeeming 
the  land  and  then  suing  the  City  to 
recover  back  the  money,  yet  such  a 
remedy  would  not  be  adecpiate  under 
the  circumstances,  and  the  plaintiff 
was  entitled  to  have  the  merit>  of  the 
.ipplication  for  an  injunction  consid- 
ered. 

The  -tatement  in  Plack:ecll  on 
Tax  Titles,  s-s.  518  and  310:  "When 
part  of  the  land  sold  is  liable  to  sale 
and  the  residue  is  not.  the  sale  is 
void  /)/  toto  " — 

Held,  not  to  apply  to  a  case  like 
the  present.  Haydcn  v.  Foster.  \% 
Pick.  40-J:  and  }foulton  v.  Blaisdell, 
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Void  Proceedings  _  Injuiictinii 
to  Rcslniiii  Issue  cj  Tax  Deed  — 
I'riur  .  I  triplication  to  Municipalities.] 
—  A  Muiiiciijality  assiiiiied  lo  sell 
certain  lands  fc^r  taxes,  altiiougli  no 
lax  had  ever  been  assessed  and  lev- 
ied upon  tliein.  and  n(Mie  was  in  ar- 
rear.  The  lantls  were  also  exenijit 
hy  statute.  Un  a  hill  liled  by  the 
owner  to  set  aside  the  sale,  and  for 
an  injunction  restraining  the  iSsue  of 
a  lax  deed — 

Held,  I.  That  as  tiie  ])roccedings 
were  void  upon  their  face,  the  Court 
would  not  grant  an  injunction,  or 
make  a  decree  declaring  the  sale 
\oid.  2.  At  ;ill  events,  before  he 
may  resort  to  the  extraordinary  rem- 
edy of  injunction,  tlie  owner  must 
make  an  a|)plicaiion  to  the  iJunici- 
pal  Council  to  rescind  the  sale,  un- 
der tile  provisions  of  S2  \''ic..  c.  27. 
s.  .39  (M.  1888).  Archibald  v.  You- 
7'ille.  VII.  473. 

.S\\'  also  Scliultc  V.  Allozeay,  X.  221. 


XI.   Di.si'osnioN  or  .Money  Col- 

LECTEIJ. 

Surplus      Purchase      Moneys    — 

Application  by  Mortjiai:,ec  for.]  — 
Lanil  was  sold  for  taxes  ami  real- 
ized more  than  the  amount  due  upon 
it.  I'pon  an  application  by  a  mort- 
.qagee  of  the  land  for  payment  to  him 
of   the   overplus — 

//(•/(/.  that  notice  of  the  apiilica- 
tion  must  be  given  to  the  mortgagor. 
AV  Anon.  Ill,  687. 

Surplus      Purchase      Moneys    — 

Cos's  —  Purcliase  by  Mortgagee  — 
/\'/,t,'/;/  /()  Surl^lus.] — Where  a  mort- 
g.'igee  purchases  the  mortgaged  lands 
at  a  tax  sale  and  receives  a  tax  deed 
therefor,  he  is  entitled  to  the  suri)lus 
moneys  realized  by  the  Municipality 
from  such  sale  in  excess  of  the  taxes 
and  costs.     Re  Grant,  VII.  468. 


Disu-ict  registrars  or  County  Court 
Judges  have  jurisdiction  under  slc- 
iion  158  of  The  Assessment  Act  to 
n;ake  orders  for  payment  over  to  the 
owners  by  -Mumcipalities  of  the 
overplus  resulting  from  tax  sales, 
only  in  cases  where  the  land  has  been 
:old  under  the  i)rovisions  of  The  As- 
sessment Act. 

The  overi)lus  from  prior  tax  sales 
nuist  be  dealt  with  under  the  pro- 
visions c)f  sections  675  and  b^U  of 
Tile  Munieii)al  .Xcl,  1886.  Re  John 
Henderson,    \II,   481. 


Purchase      Moneys    — - 

//(     the    Hands    of     tiie 


Surplus 

Jurisdiction 


Purchase 

of    County 


Moneys 

Court.] 


Surplus 

Rdnaining 

t  rejsurer  for  .Si.v  ]'ears  —  from 
11 '/nit  J'inie  the  Six  I'ears  Begin  to 
A';/;;.]— Wiiere  lands  iiave  been  sold 
for  taxes  under  Tiie  Assessment 
Act.  and  the  price  amounts  to  more 
uian  the  taxes  due,  and  the  pur- 
i.lia;-ei  at  the  end  of  two  years  from 
the  day  of  sale  pays  the  surplus 
imrciiase  money  to  the  treasurer  of 
the  Municipality,  tiie  same  caiinoi  be 
claimed  by  the  Municipality  as  for- 
feited until  after  tiie  lapse  of  six 
years  from  the  receipt  thereof  by 
liie  treasurer,  although  the  language 
of  section  193  of  tiie  Act  is  ambigu- 
ous and  speaks  of  the  money  reniain- 
ii.g  in  tlie  iiaiids  of  tlie  treasurer  for 
MX  years  from  the  day  of  sale  of  the 
l.md  of  whicli  it  formed  part  of  the 
purciiase  monev.  Re  Care\  and 
Lot  65,  /■/(•.,  IX.  483. 

Non-Payment  of  Balance  of 
Purchase  Money.]_Under'  section 
lOS  of  The  Assessment  Act,  R.S.M., 
c.  101,  a  tax  purchaser  iiidding  more 
-'or  tlie  Land  than  the  amount  due  for 
taxes  and  costs  forfeits  all  claim  to 
the  land  purchased  and  to  tiie  money 
|)aid  at  the  time  of  sale,  unless  he 
pays  tiie  iialance  of  iiis  purcliase 
money  witliin  two  months  after  the 
expiration  of  the  time  allowed  the 
owner  for  redemption;  and  it  niake-~ 
no  dilTerence  if  in  the  meantime  the 
land  is  t;d<en  by  tlie  Provincial  Gov- 
ernment for  a  pulilic  work  under  The 
Expropriation  .\ct.  R.  .S.  M..  c,  36, 
ai'd  the  value  tiiereof  paid  into 
Court. 
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In  such  a  case,  notwithstanding  tlic 
consent  of  the  solicitor  of  the  Public 
Works  Department — 

Held,  that  tlu-  lax  purcli.-iscr  had 
no  right  or  claim  uptni  the  nmney 
paid  into  Court  !.)>■  the  Go\crmnent. 
He  Jhiiiii  and  The  E.rfru[^i-iatioi: 
Act.  XII.  78. 


TENANCY  IN  TAIL. 

Barring  Entail  —  Rnrnlmcnt  of 
Deed.]  —  A  conveyance  barring  an 
entail  does  not  require  enrolment,  re- 
gistration being  sufficieiU.  Reid  v. 
ii'' kite  ford.   I,   19. 


TENANT  FOE  LIFE. 

.S\  (•  Lif;:  F.statks. 


THEFT. 

See  Criminal  Lwv,  IX    (i). 


THREATS. 

See  Criminal  Lwv,  IX   (/). 


TIME. 


Computation  Of— ".^2/  Least  Four 
jktys  Before.'']  —  Records  which  re- 
quire to  be  entered  "  at  least  four 
days  licfore  "  the  trial  must  be  en- 
tered not  later  than  Thursday  for  the 
foUowiiiii  Tuesday.  Colder  v.  Dan- 
ccy,  II.  \7,S2. 

Last  Day  Sunday.]   —  G.  O.  97 

provides  tiiat   "Appe;i's  from   the  or- 
der  or    iudcment    of    the    Referee    in 


Chambers  shall  be  made  by  sum- 
mons, such  summons  to  lie  taken 
•  lut  within  four  days  after  the  order 
'-:  judgment  has  been  pronounced," 
etc. 

Ifeld.  ihai  where  the  last  day  hap- 
pens 10  fall  on  a  Sunday,  the  time 
should  be  reckoned  exclrsively  of 
that  day.  Baiih  of  British  Xurth 
.'.iiteriea  \.  Munro.  IX,   151. 

Last  Day  Sunday.]  —  Where  the 
Ic'.st  day  for  serving  a  notice  of  ap- 
|)eal  under  section  79  of  The  Assess- 
ment .-Xet.  R.  S.  M.,  c.  101.  falls  on  a 
."^unday.  it  nuist  be  served  imt  later 
iliau  the  Saturday  i)receding  or  it 
will  lie  too  late.  Clause  {s)  of  s.  !S 
I  i  The  IiUerpretation  Act,  R.  S.  .M.. 
c.  78.  which  reads:  "When  anything 
■required  to  be  done  by  any  Act  of 
the  Legislature  of  Manitoba  falls  on 
;i  holiday,  it  shall  be  done  on  the 
r.ext  day  not  a  holiday,"  does  not  ap- 
ply in  such  a  case.  AV  Seott  and 
Cily  of  Brandon.  X,  494. 

.Vr.'  H'ood  v.  Birtle.  IV.  415.  snfra 
Taxation,  \'I.  and  Farmers' 
and  Traders'  Loan  Co.  v.  Conh- 
lin.  I.   181,  sii'<ra  Taxation,  X. 

.Ind  see  Wokd.^ 


TORTS. 

Legislative  Authority.] — Xo  ac- 
tion will  lie  for  doing  lli.at  which  the 
Legislature  has  autlmri/ed  to  be 
done,  if  it  be  done  without  neglig- 
ence, .although  it  does  occasion  dam- 
age 10  anyone;  but  an  action  does  lie 
for  doing  that  which  the  Legislature 
has  authorized,  if  it  be  done  neglig- 
ently. 

.Vnd  if  liy  a  reasonable  exercise  of 
the  powers  either  given  by  the  stat- 
ute or  existing  at  connnon  law.  the 
damage  could  lie  prevented,  it  is. 
within  this  rule,  "  negligence."  not  to 
make  such  reason.ablc  exercise  of  the 
powers,  .-iehesoti  v.  Portage  la  Pra- 
irie. IX.  192. 

."^ec  MrNirii'At.   Ciuu'in' \Tifi\s.  \''I. 
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TRESPASS. 


Destruction  of  Unlicensed  Dog.  | 

— The  (lefeiulant  shot  and  killed  the 
plaintiff's  dog,  which  was  running 
home  alone  on  the  highway,  at  the 
bidding  of  the  plaintiff's  wife,  whom 
he  had  been  following.  He  had  not 
a  metallic  ticket  fastened  on  his 
neck,  as  required  by  34  \'ic.,  c.  Ji 
(.Man. ),  which  enacts  that  e\ery  dog 
found  running  at  large  without  such 
a  ticket  might  be  destroyed  by  any 
one  who  should  so  find  him  running 
at  large;  nor  had  the  Provincial  la.x 
fixed  by  the  Act  been  paid  for  sever- 
al years. 

Per  Wood,  C.  J. — The  dog  was 
running  at  large  within  the  meaning 
,of  the  Act.  and  was  therefore  law- 
fully destroyed  by  the  defendant. 

Per  McKeagney,  J. — The  dog  was 
obeying  the  command  of  the  plain- 
tiff's wife,  was  therefore  under  her 
control,  and  was  not  running  at 
large  within  the  meaning  of  the  .\ct. 
.lHaii  V.  McKay,  T.  W..  iii. 

"Wrongful  Seizure  by  Sheriff  — 

No  Intcifrrcncc  leith  Goods — DiUn- 
agC6.\  —  Under  an  execution  against 
B.  the  sheriff  seized  goods  claimed 
by  the  plaintiff.  The  sheriff  did  not 
touch  the  goods  or  leave  any  one  in 
possession,  but  merely  took  a  list  of 
them,  told  the  plaintiff'  not  to  re- 
move them,  and  took  an  undertak- 
ing from  the  plaintiff  that  he  would 
not  remove  them.  The  sheriff'  inter- 
p'eaded.  and  the  execution  creditors 
abandoned.  The  sheriff  then  (three 
or  four  week^  after  the  seizure)  gave 
notice  of  abandon'.nent  to  the  plain- 
tiff. 

Held,  that  there  was  no  trespass 
for  which  an  action  would  lie.  U'all- 
hridffc  V.  Hall;  U'allbridge  v.  Yeo- 
man s.  IV,  341. 

Possessory  Title  —  Oienershil^  of 
ll.iy  Cut  on  I  aeant  La)ids.] — Where 
a  person,  without  any  lease,  perntis- 
sion  or  autliority,  cuts  hay  on  the 
vacant  land  of  another  person,  or  of 
the  Crown,  and  puts  it  up  in  stacks 
on  the  land,  and  does  not  remain  in 
actual  or  de  facto  possession  of  the 
hay  so  put  up,  lie  has  no  property  in 


I  it  while  there,  and  no  right  of  acti'jn 
j  for     damages     for,    its     destructinn, 
!  though    that    be    the    result    of    the 
'   wrongful     or     negligent     conduct    of 
j  some  other  person. 
I        The  actual  possession  of  goods  .it 
the  time,  or  such  use  and  control  as 
the  nature  of  the  subject  matter  ad- 
mits  of,    is   l^rinia   facie   evidence  of 
ownership    to    found    an    action    for 
damages.     Gaudry  v.  Canadian  Paci- 
fic Railway  Co.,  XI.  69. 

Justification.]  _  A  trespass  may 
be  justified  upon  any  valid  ground, 
and  that  although  some  invalid  rea- 
son may  have  been  given  at  the  time 
of  the  trespass.  Dcderick  v.  Ash- 
dozen.  IV,   1.39. 

See   XV    S.  C.  R.  227. 


TRESPASSER. 

See  Crimin.al  L.wv,  IX   (a)  ;  Tres- 

I'.\SS. 


TRIAL. 

Right  to  Reply,]  —  The  defend- 
ant, having  adduced  evidence,  al- 
though only  by  way  of  putting  in 
Certain  documents  on  the  cross-ex- 
amination of  one  of  plaintiff's  wit- 
nesses— 

Held,  I.  (following  Best  on  the 
Right  to  Begin,  s.  132.  and  Rynicrv. 
Cook.  (1865)  Moo.  &  M.  S6  «).  that 
plaintiff's  counsel  had  the  right  to 
reply. 

2.  That  the  error  of  the  Judge  in 
refusing  to  allow  the  reply  could 
only  entitle  the  party  to  a  new  trial 
if  it  appealed  that  the  course  of  jus- 
tice had  been  thereby  interfered 
\>-ith  and  some  substantial  injury 
done  to  the  partv  complaining.  Doe 
d.  Bather  v.  Bra\ne.  (18^4)  5  C.  B. 
fi;;:  Geaeh  v.  Im^all,  (1868)  14  M. 
&  W.  0?.  followed. 

3.  That  in  the  present  case  the 
plaintiff  could  suffer  nothing  from 
ibe  order  in  which  the  jury  were  ad- 
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dressed,  as  his  evidence  was  weak 
and  the  defendants  were  entitled  to 
the  verdict,  and  that  a  new  trial 
should  not  be  granted.  Quintal  v. 
Cliahucrs,  XII,  231. 


TRUSTEES. 

Sec  Parties,  II ;  Trusts. 


TRUSTEE  RELIEF  ACT. 

Fund  in  Court— Coj^j  of  Claim- 
ants.]— Where  there  are  rival  claim- 
ants to  a  fund  in  Court,  and  each  is 
held  entitled  to  a  portion  of  the 
money,  each  should  bear  his  own 
costs  except  in  so  far  as  they  have 
been  increased  by  one  claiming  more 
than  he  was  entitled  to ;  and  then 
any  increased  costs  occasioned  by 
such  unfounded  claim  should  be  paid 
by  him  to  the  other  party. 

It  is  no  objection  to  the  petition- 
ers' claim  for  costs  that  the  Judge 
on  an  c.v  parte  application  ordered  a 
reference  to  the  Master,  instead  of 
disposing  of  the  matter  himself.  In 
re  Hamilton  Trusts,  X,  588. 


TRUSTS. 

I.  Creation. 

II.  Investment    and    Disposal    of 
Trust  PRorEKTY. 

III.  Compensation  of  Trustee. 

IV.  Actions. 


I.  Creation. 

Intention.]  —  Ordinarily  a  cov- 
(tiai'.t  by  A.  with  B.  to  pay  money  to 
C.  creates  no  trust  in  favor  of  C. 
But  if  an  intention  to  the  contrary 
appears,  there  may  be  an  enforceable 


trust.  The  point  considered  with 
reference  to  the  particular  circum- 
stances of  the  case.  CHllies  v.  Com- 
mercial Bank  of  Manitoba,  X,  460. 


II.    Investment  and  Disposal  of 
Trust  Property. 

Methods  of  Investment.] — Bank 
^inck  is  not  a  security  autlmrized  for 
investment  by  the  Court.  Re  Logan 
Trust,  III,  49. 


III.  C()mpens.\tion  of  Trustee. 

Commission  on  Amount  Hand- 
led. I  —  Wlure  there  has  been  noth- 
ing s;)ecial  in  the  management  or 
winding-up  of  an  estate,  a  percentage 
on  tile  gross  amount  come  to  the 
hands  of  the  executors  or  trustees 
will  generally  b'^  allowed  to  them  as 
remuneration. 

In  this  case  the  value  of  the  estate 
realized  by  the  executors  was  $3Q,- 
.^4^^,  of  whicli  they  had  properly  paitl 
out  and  dishursetl  $21,814,  leaving 
$17,534  still  in  their  hands  whicli 
cor.ld  not  all  be  paid  out  before  nine 
years.  On  the  api)lication  of  the  ex- 
ecutors for  interim  remuneration, 
the  Court  allowed  them  4  per  cent, 
on  the  $21,814  -TiJ  -  P^-'f  cent,  on  the 
$I7..;,^4  not  yet  paid  out,  in  addition 
to  the  sum  cliarged  for  the  services 
of  a  bo<ik-keeper.  giving  them  leave 
to  ;ip|)ly  f(ir  a  further  allowance  at 
the  final  wituiing-uii  of  the  estate. 
h'c  Cursitur.  IX,  433. 

Agreed  Amount  —  Costs  —  Ap- 
peal as  to  Costs.] — This  was  an  ac- 
tion against  defendant  for  a  recon- 
veyance to  the  plaintiff  of  certain 
lands  which  she  had,  for  her  own 
purposes  and  by  the  advice  of  her 
solicitor,  conveyed  to  defendant  to 
hold  ill  trust  for  her,  and  asking  an 
account  of  certain  monev'  which  de- 
fendant had  received  by  nif)rtgaging 
the  property.  The  st.itement  of 
claim    also    charged    misconduct    in 
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various  ways,  but  none  was  proved 
Tlie  statement  of  defence  offered  to 
reconvey  the  property  ami  account 
for  all  moneys  received,  but  defend- 
ant claimed  a  sum  of  $ioo  which 
plaintiff  had  agreed  to  allow  him  for 
his  services  as  trustee. 

In  ordering  the  reconveyance  and 
taking  of  accounts,  the  trial  Judge 
directed  that  no  remuneration  be  al- 
lowed to  the  defendant,  and  declined 
to  make  any  order  for  costs. 

Held.  I.  That  defendant  snould  be 
allowed  the  $ioo  renumeration  agreed 
on.  2.  (Following  Hill  on  Trustees, 
566,  and  cases  there  cited),  no  mis- 
conduct having  been  proved,  that 
defendant  was  entitled  to  his  costs 
as  between  solicitor  and  client.  3. 
That  an  api)eal  as  to  costs  may  be 
heard  and  decided  where,  as  here, 
the  appellant  succeeds  on  another 
substantial  ground  of  appeal.  Harp- 
ham  V.  Shaeklock,  10  Ch.  D.  215. 

Scmblc — That  an  ap()eal  as  to  costs 
may  sometimes  be  entertained, 
though  there  be  no  other  (|uestion 
raised  on  the  appeal,  as  where  the 
giving  or  withholding  of  costs  is  not 
wholly  discretionary,  as  in  the  case 
of  a  trustee  guilty  of  no  misconduct. 
Taylor  v.  Dozi'lcii,  L.  K.  4  Ch.  607 ; 
Re  Hoskius.  6  Ch.  D.  2S1 ;  Farro'n< 
V.  Austin.  18  Ch.  D.  58;  Re  Kiii,i:lit's 
Will.  26  Ch.  D.  82;  or  when  the  ap- 
pellant raises  some  other  ground  of 
appeal  not  merely  colorable,  although 
he  does  not  succeed  in  it.  Attorney- 
General  V.  Butelier,  4  Russ.  180; 
Fitcf^ihl'on  v.  Scaiilan,  i  Dow.  261. 
Scarry  v.  lyUsoii,  XII,  21O. 


IV.  Actions. 

Trustee  Eepresenting  Cestui  Qui 
Trust.]  —  Although  an  assignee  of 
a  chose  in  action  may  sue  in  the 
natne  of  his  assignor,  and  not  be  af- 
fected by  acts  of  the  assignor,  yet  a 
cestui  qui  trust  camiot,  cither  in  an 
application  at  law  or  by  procccdiiigs 
in  equity,  intervene  to  prevent  the 
effect  of  a  waiver  by  his  trustee  of 
,in  irregularity  in  proceedings  at  law 


to  which  the  trustee  is  a  party.   Gcr- 
ric  v.  Rutherford,  III,  291. 

Payment  Into  Court  —  Moneys 
Admitted  to  be  in  His  Hands.]  — 
This  was  a  suit  in  equity  brought  by 
the  creditors  of  one  Pritchard  to  en- 
force the  trusts  of  an  assignment 
made  by  Pritchard  to  the  defendant 
for  the  benefit  of  his  creditors. 

A  decree  having  been  made  refer- 
ring it  to  the  Master  to  take  an  ac- 
count of  the  property,  effects  and 
credits  come  to  the  hands  of  the  de- 
fendant under  the  assignment,  the 
(aking  of  the  accounts  was  proceeded 
with  in  the  Master's  office  until  the 
long  vacation  commenced.  It  then 
appeared  that  there  was  a  balance  of 
about  %y22  admitted  to  be  in  the 
li.mds  of  the  defendant,  and  an  affi- 
davit was  fded  showing  that  he  had 
adnn'tted  that  he  could  not  prove  a 
further  item,  amounting  to  $283.70, 
(if  his  charges  against  the  estate.  The 
reference  having  to  stand  over  uiuil 
.ifter  vacation,  the  plaintiff  moved 
for  an  order  to  compel  the  defendant 
forthwith  to  pay  into  Court  $1,000. 

Held,  that  the  order  should  be 
made,  as  defendant  had  practically 
admitted  that  he  was  indebted  to  llio 
trust  estate  in  that  amount. 

The  trustee  might,  notwithstand- 
ing the  admissions,  meet  the  applica- 
tion by  showing  that  the  existence  of 
the  balance  claimed  is  doubtful  and  a 
in.itter  yet  to  be  investigated,  or  by 
showing  that  he  has  a  clear  and  dis- 
tinct iTiterest  in  such  balance  which 
siiould  induce  the  Court  to  refuse 
I  he  order  as  to  the  whole  or  sonic 
part  of  the  fund.  But  the  onus  is  upon 
him  to  show  such  a  state  of  facts, 
and  the  defendant  in  the  present  case 
had  shown  nothing  beyond  a  sugges- 
tion that  he  might  be  one  of  the  cred- 
itors entitled  to  share  in  the  balance. 
Ihile  V.  Mahon,  X,  150. 

Purchase  by  Trustee  from  Ces- 
tui Qui  Trust— r;((/,-r  I'alue— Fam- 
ily Arrangements.]  —  The  defend- 
ant's brother  having  died  unmarried 
and  without  issue,  the  plaintiff,  his 
father,  became  sole  heir  at  law;  but. 
as  he  lived  in  Ontario,  he  consented 
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to  the  defendant  taking  out  letters  of 
administration  and  disposing  of  tiie 
estate,  whicli  consisted  solely  of  the 
quarter-section  of  land.  The  defend- 
ant represented  to  the  plaintiff  that 
the  land  in  question  was  worth  only 
about  $600.  and  the  plaintiff  was  in- 
duced by  such  representation  to  sell 
and  convey  the  land  to  defendant  at 
that  price.  He  afterwards  filed  a 
bill  to  set  aside  the  sale  on  the 
ground  that,  as  he  alleged,  the  de- 
fendant had  been  guilty  of  false  and 
fraudulent  representations  as  to  the 
real  value  of  the  land.  The  learned 
Judge  at  the  hearing  came  to  the 
conclusion  upon  the  evidence  "  that 
the  market  or  saleable  value  of  the 
land  did  not  exceed  between  $650  and 
$750,  or  perhaps  $800." 

Held,  that  this  difference  between 
the  market  value  and  the  amount 
which  defendant  had  represented  to 
be  the  value,  was  too  inconsiderable 
to  be  a  ground  for  setting  aside  the 
sale,  and  the  plaintiff's  bill  was  dis- 
missed with  costs.  Bonney  v.  Bon- 
ncy.  IX,  280. 


UNPATENTED  LANDS. 

Sec  Taxation,  I. 


VAGRANCY. 

Sec  Criminal  Law,  IX  {k). 


VENDOR'S  LIEN. 

Not  an  Interest  in  Land.]  —  A 

vendor's  lien  is  not  an  interest  in 
land.  It  is  finly  a  remedy  for  a  debt, 
and  is  neither  a  right  to  pniperty.  an 
estate  in  lands,  nor  a  charge  on  the 
land.  Bank  of  Montreal  v.  Condon, 
XI,  .<)6. 


VENUE. 

Where  Cause  of  Action  Arose— 

Jurisdiction.] — The  writ  was  issued, 
specially  indorsed  for  money  payable 
on  a  mortgage  of  lands  in  Manitoba, 
executed  by  defendant  in  Ontario, 
and  payable  to  the  mortgagee  or  his 
assigns,  but  not  at  any  particular 
place.  The  plaintiff,  who  was  the 
mortgagee,  resided  in   Manitoba. 

Held,  that  the  act  of  the  defendant, 
which  gave  the  plaintiff  his  cause  o? 
complaint  —  the  non-payment  of  the 
money  —  occurred  within  the  Pro- 
vince, and  that  the  Court  had  juris- 
diction.   Bradley  v.  McLcish,  I,  103, 

Actions  Upon  Notes.]  —  Actions 
upon  promissory  notes  and  accounts 
are  transitory,  and  a  defendant  may 
he  sued  thereon  irrespective  of  his 
domicile,  provided  he  is  personally 
served  with  process  within  the  Pro- 
vince where  the  suit  is  brought.  Mc- 
Kay V.  Barber,  III,  41. 

Actions  Upon  Notes  —  Domicile 
of  Defendant  Out  of  Jurisdiction  — 
Personal  Serz'ice  Within  Jurisdic- 
tion.] —  An  action  on  a  promissory 
note  is  transitory,  and  a  defendant 
may  be  sued  thereon  in  Manitoba,  al- 
though the  cause  of  action  arose,  and 
the  domicile  of  the  defendant  be  out 
of  the  jurisdiction,  provided  he  be 
personally  served  with  process  with- 
in the  Province.  McKay  v.  Barber, 
3  M.  R.  41,  followed.  Rigby  v. 
Reidle,  IX,   139. 

Change  of  Venue.  —  A  Judge  in 
Chambers  has  power  to  change  the 
venue,  notwithstanding  a  prior 
change  in  Term.  Vivian  v.  Plaxton, 
II.  124. 


VERDICT. 

Leave  to  Enter  Verdict  for 
Plaintiff.]  —  On  a  motion  to  set 
aside  a  non  suit,  the  Court  will  not 
enter  a  verdict  for  the  plaintiffs  un- 
less leave  was  reserved  at  the  trial, 
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even    in   a   imn-jiiry  case. 
Ilciithrr,    11,  Ml. 
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Sec  Ai'i'KAi.s,  VI  ;    County  Coukt, 
III   (iO. 


WAIVER. 

Sec     BlI-T.S    AND     NOTKS.     VI    i      CoN" 

TKACT,  V  ;  Criminal  Law, 
VIII  ;  Junr.MKNTs.  Ill  ;  Prac- 
tice, I,  X,  XUI  ;    Trusts,  IV. 


WAREHOUSEMAN. 

Sec  Carriers,  I  (h) ;  Sale  of  Goods, 
U. 


WARRANTY. 

See   Contract,   V;   Damages; 
01'  Goods,  III. 


Sale 


WASTE. 

By  Tenant.]  —  Tlic  riglit  to  re- 
strain wasU'.  involved  in  tlie  removal 
liy  a  tenant  of  a  hiiiUlinR  forming 
part  (if  the  freehold,  is  clear.  Gray 
V.  McLcitiwn,  III,  3^,7. 


WATERS  AND  WATER 
COURSES. 

;<'(•    Drainage;    Municipal   Corpor- 
TIONS,   IV. 


.f 


WEIGHTS   AND  MEASURES. 

Sec  Contract,  II. 


WILLS. 

I.  Testamentary  Capacity. 
II.  Construction. 
III.  Power  to  Mortgage. 


I.  Testamentary  Capacity. 

Onus  of  Proof  —  Discussion  of 
lividcnce.] — Wlicrc  the  evidence  as 
to  the  niental  capacity  of  the  testator 
or  grantor  is  conflicting,  and  the  ex- 
ecution of  tlie  instrument  was  pro- 
cured hy  parties  who  were  in  a  posi- 
tion to  exert  an  undue  influence  over 
liiin,  and  who  take  a  benefit  under  it, 
tlie  onus  's  tlirown  upon  them  of 
proving  that  the  transaction  was  a 
righteous  one  and  that  there  was  no 
undue  influence  exerted.  Baker  v. 
Halt,  2  Moo.  P.  C.  321 ;  Barrv  v. 
Bntlin,  2  Moo.  P.  C.  482;  Fulton  v. 
Andrc'd',  L.  R.  7  H  L.  448. 

In  the  present  case  the  evidence  as 
to  the  condition  in  wliich  the  de- 
ceased was  on  tlie  day  tl'e  deed  and 
will  were  executed,  thougli  favor- 
able to  the  defendants'  contention, 
came  entirely  from  tiiose  interested 
in  supporting  the  instruments; 
whilst  the  evidence  of  disinterested 
outsiders,  who  had  seen  him  shortly 
before,  was  distinctly  unfavoraI)le, 
and  tended  to  show  that  he  was 
childish,  iuial)le  to  speak  intelligibly, 
and  could  not  understand  wliat  was 
said   to  him. 

Held,  upon  the  evidence,  wliich  is 
fully  set  out  in  the  'judgment,  and 
applying  the  principle  above  stated, 
that  the  deceased  had  not  at  the  time 
he  executed  the  deed  and  will  in 
(|uestion.  mental  capacity  sufUciciit 
for  the  transaction  of  any  Inisiness, 
and  tTiat  l)oth  instruments  should  be 
declared  vK>id  and  set  aside.  Wright 
V.  Jcivcll,  IX,  607. 


II.  Construction. 

Legacy  of  Money  Out  of  Stock 

— Conversion  of  Investment  —  Bank 
Stock  as  an  Investment  —  Interest.] 
— In  a  will  there  was  the  following 
bequest :     "  I    bequeath   to   my   dear 
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wife  Sarah  the  interest  on  £i,ooo, 
out  of  the  moneys  invested  hy  mc  in 
the  Montreal  Bank  in  Canada,  to  be 
annually  paid  to  her  by  my  execu- 
tors hereinafter  mentioned,  and  for 
her  sole  use  and  benefit  during  her 
life,  and  at  her  daath  the  above  £i,ooo 
to  be  equally  divided  among  all  my 
children  surviving,  share  and  share 
alike."  At  his  death  the  testator 
was  possessed  of  a  considerable 
number  of  shares  in  the  capital  stock 
of  the  Bank,  the  dividends  upon 
which  were  paid  half-ycarb-.  After 
the  death,  for  the  purpose  of  carry- 
ing mto  effect  the  bequest,  the  exe- 
cutors transferred  to  one  of  their 
nuniber  twenty-two  shares  of  the 
stock,  and  he  executed  a  declaration 
of  trust,  by  which  he  declared  that 
he  held  the  same  in  trust  for  the 
widow  and  her  children,  upon  the 
terms  that  he  was  annually  to  pay  to 
the  widow,  in  satisfaction  of  the  in- 
terest appointed  to  be  annually  paid 
to  her.  ail  such  dividends  or  interest 
on  the  twenty-two  shares  as  should 
accrue  to  him,  and  in  the  even  of  the 
death  of  the  widow  he  was  to  surren- 
der the  shares  for  the  purpose  for 
which  the  sum  of  £i,ooo  was  be- 
queath. Afterwards  the  capital 
stock  of  the  Rank  was  increased,  and 
four  shares  of  the  new  issue  were  in 
effect  added  by  the  process  tO'  the 
tv  enty-two  old  shares. 

Held,  I.  The  bequest  was  pecuni- 
ary and  not  specific.  The  general 
nle  is  that  a  legacy  of  stock  out  of 
slock  is  specific,  but  of  money  out  of 
sttck,  pecuniary.  2.  The  assign- 
n;ci-.l  of  stock  and  declaration  of 
tru't  did  not  amount  to  a  conversion 
and  iiiv'cst.;ient,  or  an  appropriation 
an  ocinting  tu  [Payment.  Nothing 
short  of  a  conversion  of  the  stock 
and  the  investment  of  suflficient  of 
the  proceeds  in  an  authorized  secur- 
ity to  answer  the  particular  legacy 
could  he  such  an  appropriation.  Bank 
stock  is  not  a  security  authorized  by 
the  Court.  ,^.  The  twenty-two  shares 
and  the  four  shares  always  remain- 
ed part  of  the  estate.  4.  The  widow- 
was  entitled  to  interest  at  6  per  cent, 
from  the  expiration  of  one  year  after 
the  testator's  death. 


Scmblc — I.  Any  loss  accruing  to 
the  estate  through  the  non-conversion 
of  the  stock  within  a  year  from  the 
death  would  fall  upon  the  general 
estate.  2.  An  express  direction  by  a 
testator  for  the  conversion  and  in- 
vestment of  his  property,  from  time 
to  time,  as  the  trustees  may  think 
fit,  will  not  prevent  the  operation  of 
the  general  rule  that  where  personal 
pn.perty  is  given  in  a  scric:.  of  limi- 
tations it  shall  be  invested  iiv  such 
securities  as  are  approved  by  a  Court 
of  Equity,  for  the  benefit  of  parties 
interested  in  remainder,  after  the 
death  of  the  tenant,  ror  life.  If  no 
such  conversion  b:is  actually  taken 
place,  the  rule  is  that  between  lega- 
tees for  life  and  in  remainder,  a  con- 
version will  be  deemed  to  have  taken 
place  at  tlie  expiration  of  one  year 
from  the  death.  Re  Logan  Trust, 
III,  49  ;    IV,  19. 

Legacies    Charged    on    Property 

—  .'Ipplication  of  Rents  upon  Mort- 
gage —  Improvements  under  Mis- 
take of  Title.]  —  A  testator  appoint- 
ed executors  "  directing  my  said  ex- 
ecutors to  pay  all  my  just  debts  and 
funeral  expenses  and  the  legacies 
hereinafter  givc^i  out  of  my  estate." 
In  a  subsequent  part  of  the  will  it 
was  provided  that  "  after  paying  off 
my  said  debts  and  funeral  expenses, 
I  give  and  bequeath  to  my  daughter 
M.  the  sum  of  $5,000,  to  he  paid  to 
her  at  the  age  of  twenty-one  years 
by  my  executors,  and  I  give  to  my 
wife  all  my  real  estate  whatsoever 
and  wheresoever,  and  all  my  chattels 
and  household  furniture  with  the  ex- 
ception of  the  above-named  legacy," 
"And  also  my  executors  to  educate 
and  provide  all  necessaries  for  said 
child  (M.)  from  my  estate  until  she 
is  twenty-one  years  of  age,  over  and 
above  the  $5,000  mentioned." 

The  plaintiffs  had  a  mortgage  up- 
on part  of  the  real  estate  of  the  tes- 
tator. After  his  death  they  loaned 
the  widow;  a  further  sum  for  the  pur- 
I'osc  of  erecting  buildings  upon  it. 
After  default  they  took  possession 
under  the  first  mortgage  and  appro- 
priated the  rents  to  its  payment.  Up- 
on a  bill  to  foreclose  the  second 
mortgage-— 
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//(■/(/,  [.  Tliat  the  legacy  and  pro- 
\isioii  for  niainlonaiicc  and  (.'ducation 
wfre  a  cliargc  npon  tlie  real  estate. 
J.  'j'liat  tlie  i)lainlirfs  were  not  en- 
tilled  to  priority  over  these  eharges 
either  upon  the  ground  of  mistake  of 
title  or  because  the  Court  would 
have  sanetioned  the  loan  on  behalf 
of  the  infant  if  api)lied  to  at  the 
time.  ,v  The  plaintiff  could  not  be 
permitted  to  change  the  application 
of  tlie  rents  to  tiie  reduction  of  the 
second  mortgage.  Tlic  Coiifcdcra- 
tion  Life  .Issdcialion  v.  Manrc,  VI, 
102. 

Gift  to  Trustee  —  Whether  Ab- 
solute or  ill  Trust. \ — A  testator  de- 
\ised  and  becpieathed  all  his  i)roper- 
ly  to  two  executors  and  trustees  "  in 
tru.st  "  to  pay  debts  and  certain 
legacies,  and  invest  the  residue  and 
pay  the  net  annual  income  to  his 
widow  during  her  life.  He- then 
gave  certain  legacies,  and  disposed 
of  the  residue  as  follows:  "Subject 
to  the  foregoing  trusts  in  favor  of 
my  said  wife  and  the  payment  of  my 
fimeral  and  testamentary  expenses, 
debts  and  legacies  and  directions  as 
aforesaid.  1  give  all  my  lands,  chat- 
tels, real  and  personal  estate  unto 
my  trustees,  to  i)e  aiiplied  and  dis- 
posed of  as  to  them,  in  their  uncon- 
trollable and  absolute  discretion, 
shall   seem   fit." 

flehi,  that  under  the  above  clause 
the  trustees  had  no  absolute  dispos- 
ing power  over  the  residuary  estate, 
Init  held  it  in  trust.  Re  Ma^iiius 
Ih-ou'ii.  Vlil,  .VJi. 

Annuity  —  Corf^us  or  Income  — 
Allowanee  for  Past  Mainteiiaiicc  of 
fiifaiits  —  l'o7i<er  of  'J  rustees  to 
Mortna^^e.] — A  testator  devised  and 
hc(|uea'thed  all  his  real  and  personal 
estate  to  trustees  upon  trust,  to  con- 
vert the  same  into  money,  and  after 
liayment  of  debts,  to  invest  the  pro- 
ceeds, and  stand  possessed  thereof 
upon  the  following  trusts:  "In  trust 
out  of  the  income  thereof  to  pay  to 
vry  .said  wife  during  her  life,  if  she 
shall    remain   my   widow,   an    anmtity 

of  $2,ooo and  in  trust  as  to 

the  residue  of  the  said  incoiuc,  to  a|i- 
ply  the  same,  or  such  portion  there- 


of, if,  or  as  niy  trustees  or  the  ma- 
jority of  them  shall  in  their  discre- 
tion think  fit,  in  or  towards  the  siip- 
jNirt,  maint'jiiance  and  educition  of 
my  present  and  future  born  children 
luUil  the  eldest  surviving  of  them 
shall  attain  the  age  of  twenty-one 
years,  and  in  trust,  if  my  said  wife 
be  then  living  and  shall  have  con- 
tiiuied  unmarried,  then  to  set  apart 
such  jiortion  of  the  residuary  trust 
funds  as  in  the  o])inion  of  my  trus- 
tees shall  be  sutlicient  to  realize  the 
s.iid  amniity  given  to  luy  said  wife," 
;ind  then  followed  a  gift  over  of  the 
lesiduo  to  the  children  in  ccpial 
shares.  The  income  of  the  estate 
proved  insntTicient  to  pay  the  annu- 
ity to  the  widow,  who  remained  un- 
i.iarried,  and  the  trustees  were  com- 
pelled to  advance  a  portion  of  the 
capital  of  the  estate  for  the  main- 
tenance and  education  of  the  chil- 
dren. 

The  widow  claimed  that  she  was 
entitled  to  her  amniity  without  abate- 
ment, and  that  if  the  income  was  in- 
sufficient it  should  be  paid  out  of 
the  corpus,  and  that  when  the  eldest 
surviving  child  should  attain  tlic  age 
of  twenty-one  she  would  then  in  any 
event  be  entitled  to  her  aiuniity  of 
,'?2,ooo  a  year  out  of  the  estate  so 
long  as  she  remained  unmarried. 
She  also  claimed  repayment  by  the 
truslees  of  moneys  wliich  she  li.ul 
expinded  in  the  past  support  and 
education   of  the  cliildren. 

The  trustees  filed  a  hill  to  have 
the   will   interpreted. 

Ifehf.  r.  That  the  payment  of  the 
.■nuiuity  could  be  made  oidy  out  of 
the  income,  and  that  neither  before 
i;or  after  the  eldest  child  should  at- 
tain twenty-one  years  of  age  was  the 
corpus  of  the  estate  liable  to  make 
up  any  deficiency  of  income.  2. 
That  the  testator's  intention  was  to 
ch.arge  the  payment  of  the  amniity 
upon  each  year's  income,  and  that  a 
deficiency  of  one  year  couUl  not  be 
n  ade  up  from  the  surplus  of  another. 
3.  That  no  allmvance  could  be  made 
to  th.-  widow  out  of  the  infants' 
shares  for  past  maintenance.  4. 
That  the  trustees  had  no  power  to 
mortgage  the  estate.     Baker  v.  Bak- 
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cr,  6  il.  L.  616,  and  Stclfox  v.  Stig- 
(Icn.  Johns.   234,  considered  and  fol- 
lowed.      Machrav  v.  Ilii^^ins.   VII I 
_'y. 


in.     PoWKI?    TO    MORTCAGE. 

Charge  for  Payment  of  Debts  — 

Salt'  Includes  Mort^ti^c.  \  —  Tiierc 
seems  to  he  no  douhi  that  when  an 
(-State  is  devised  to  trustees  charged 
wilii  the  payment  of  delits  they  can 
sdl  or  inort'g-aKe  for  thai  purpose  ; 
hut  that  is  where  the  will  does  not 
specify  the  mode  in  which  the  neces- 
sary funds  are  to  he  raised. 

When  the  primary  ohject  of  the 
te>tator  is  that  money  should  he 
laised  for  some  purpose,  and  the 
sale  is  only  a  means  to  that  end.  a 
iiiorlpjaRe  may  he  justified  as  a  con- 
ditional sale.  .Unclirav  v.  Ilii^i^ins, 
\'III,   _>9. 


Sec 


WINDING-UP. 

CoKl'OK.ATlll.N'S.      IX;     Jt;i)G.Mi:NT, 

XI. 


WINNIPEG,    CITY   OF. 

Separation    from    County.] — The 

charter  of  the  City  of  Winnipeg  (47 
Vic,  c.  78).  separates  the  City  from 
the  County  of  Selkirk,  hut  in  a  (|uali- 
tied  maimer  only,  and  it  may  he  li- 
ahle  to  the  Eastern  Judicial  District 
I'oard  for  dehts  and  liahilitics  due  hy 
the  City  at  the  date  of  the  Act. 
Eastern  Judicial  Pistrict  Hoard  v. 
City  uf  IVinnipc^,  III,  5,^7, 


WITNESSES. 

Representation   by   Counsel.]    

.\  witne-s  c-ninot  'ov  reiiresentcd  hy 
counsel,  nor  can  counsel  eiiuriired  in 
the  case  he  heard  in  support  of  any 
uhjeciion    the    witness    may    have   to 


giving      evidence. 
!■  lection.   IV.  228. 
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Privilege  _  Self  Crimination.]  — 
I  he  owner  of  a  judgment  alleged  to 
have  heen  frauduleiUly  ohtained  may 
refuse  to  answer  rpiestions  respect- 
mg  u.     Bnnen  v.  lloofcr,  III,  86. 

Privilege  —  Communication  Bc- 
/leeeii  Solicitor  and  Client.  \  —  Cer- 
lam  (|uestions  put  to  the  defendant 
as  to  conummicalions  hetween  liim- 
selt  aiul  his  attorneys  with  a  view 
to  showing  his  responsihility  for 
their  action  in  issuing  and  enforcing 
a  fi.  fa.  good.s — 

//c/,/,  to  he  privileged.  Dcdcrick 
V.  .Ldidozeii.   l\\   174. 

Conduct  Money.)  _  Un<ler  rule 
,v>i  ol  I  he  Oueen's  Bench  Act,  a 
party  suhpunaed  to  attend  on  an  ex- 
amination sh,,nld  he  paid  not  only 
his  railway  fares  or  mileage  hoth 
ways,  hut  also  his  witness  fees  f(jr  as 
many  days  ;is  he  will  certainly  he  ah- 
sent  from  his  home  in  attending  on 
the  examination  .-iiid  returning  home. 

(Ju(cre  —  Whether  alterali(jns  and 
mlerlmeations  in  a  .suhixena.  not  au- 
llienticated  hy  the  |H-otlionotary,  do 
not  make  it  invalid?  i'ngcr  v.  Long, 
•\JI.  -t.S4' 

Sec  also   Costs,  III    (m). 
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•■-Vlienated."— AV  /risli.    II.  .361. 

"  .Amount    in   (luestion."— .-//VA'm   v 
nrlierly.   XI,  6J4. 

"  Hy    reason    of    the    railway."    

"  Inte    V,    Canadian    I'acific   Raiheav 
to.,   \l.    i6y.  -^ 

."By  .^oth   April,"— /v-t-  Magec  and 
Smith,  X.   1, 

"Claimed."   —   Aslidoien    v     Free 
Cress  Co.,   \'I,  578. 

■'  Clear  idv\n."—Jolinstone  v.  Hall 
X.  161, 

•■  Corrupt."   —   AV   Rockivood,    II, 
129;  Re  Beautiful  Plains,  X,   130. 
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"  Criminal  Law." — Reg.  v.  David- 
son, VIII,  325  ;  Reg.  V.  Herman, 
VIII.  330. 

"  Current  money  of  Canada." — Re 
St.  Boniface,  VIII,  474  ;  Re  Cypress, 
VIII,  581. 

"  Effect."— Stet>hens  v.  McArthur, 

VI,  496  ;   Roe  v.   Massey  Manufac- 
turing Co.,  VIII,  126. 

"  Expenses  of  operation  and  man- 
wgemcnt." — Charlcbois  v.  G.  N.  IV. 
C.  Raikvay  Co.,  XI,   135. 

"  Feloniously  did  make  an  as- 
sault."—  Reg.  V.  Chislwlm  {Jacobs' 
Case),  VII,  613. 

'•  From  day  to  day."— McM»cfef» 
V.  I'onseca,  VI,  370. 

"Gambling  house." — Reg.  v.  Shaw, 

VII,  5i«. 

"  Inimediatdy."— i?c  Cartier  Elec- 
tion, IV,  317. 

"  Insolvent  circumstances." — Bert- 
rand  V.  Canadian  Rubber  Co.,  XII, 
27- 

"  Judge "  Is  persona  dcsignata. — 
Reg.  V.  Ro7i<c,  T.  W.  309;  Doyle  v. 
Duffcrin,  VIII,  294. 

"  Majority  in  value."— Fraj^r  v. 
Darroch,  VI,  61. 

"  Money."— /?r  St.  Boniface,  VIII, 
474;    Re  Cypress,  VIII,  5^i- 

"  Non-resident."  —  Hudson's  Bay 
Co.  V.  Attorney-Getu'ral,  T.  W.,  209. 

"  Not  transferable." — In  re  Com- 
mercial Bank  of  Manitoba  {Bark- 
well's  Claim),  XI,  494. 

"Notes  of  iiiime." — McArthur  v.  Mc- 
Millan, III,  377- 

"  Now  or  hereafter  in  force."  — 
Craivford  v.  DufRcld,  V,  121. 

"  Person."  —  Canadian  Pacific 
Raihi'ay  Co.  v.  Northern  Pacific 
Raiki^ay  Co.,  V,  301. 

"  Poker." — Reg.  v.  Shazv,  IV,  404. 

"  Prowling  Assignee."  —  IVickson 
V.  Pearson,  III,  457. 

"  Puppet  "  plaintiff.  —  Browning 
v.  Ryan,  IV,  486. 


"  Raising  money."  —  See  IVinni- 
pcg  &  Hudson's  Bay  Railway  Co. 
V.  Mann,  VII,  81. 

"  Running  at  large."  —  Allan  v. 
.McKay,  T.  W.,   in. 

"Sale."— Schults  V.  Winnipeg.  VI, 
269. 

"  Satisfactory  answers." — Ross  v. 
I'an  Etten,  VII,  598. 

"  Security."  —  Sec  McEwan  v. 
Henderson,  X,  503. 

"  Shall."— 7?rg.  v.  Buchanan,  XII, 
190. 

"  Sold  and  occupied."  —  Canadian 
Pacific  Railway  Co.  v.  Burnett,  V, 
395. 

"  Sufficient  sureties." — Re  Assini- 
boia  Election,  IV,  328. 

"  To"  a  ceTtaiiiii  date." — McCauly 
V.  Phillips,  X,  694. 

"  Up  Ito." — Robertson  v.  Brandcs. 
XI,  264. 

•'  Usual  expenses."  —  Porrcst  v. 
Great  North-Wcst  Central  Railway, 
.\II,  .472. 

"  Violent  "  death.  —  North-Wcsi 
Commercial  Travellers'  Association 
V.  London  Guarantee  &  Accident 
Co..  X,  5.37- 

"  Working  expenses."  —  Gray  v. 
Manitoba  &  North-Western  Rail- 
way Co.,  XI,  42. 

"  Years."  —  Crothers  v.  Monteith, 
XI,  ?,7i. 


WORK  AND  LABOa. 

See  Liens. 


WORKMEN,    INJURIES    TO. 

See  Master  and  Servant. 


WRITS. 

See  Judgments,  III;  Process. 
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